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Henry  Revill  v.  The  State. 
No.    5429.    Decided  December  10,  1919. 
Rehearing  granted  February  18,  1920. 

1. — ^Indictment — Constitutional  Law— Pleading — Rehearing. 

Where,  upon  trial  of  burglary,  the  indictment  failed  to  conclude  with 
the  words  "against  the  peace  and  dignity  of  the  State/'  and  contained  no 
equivalent  declaration,  the  same  was  insufficient  under  the  Constitution, 
article  5,  section  12.  Following:  Bird  v.  State,  37  Texas  Crim.  Rep.,  408; 
however,  where  it  was  shown  on  motion  for  rehearing  that  the  indictment 
was  incorrectly  copied  in  the  transcript,  and  that  the  original  was  not  de- 
fective the  motion  for  rehearing  is  granted. 

2. — Same — Service  of  Copy  of  Indictment. 

Where,  upon  trial  of  burglary,  the  trial  court  refused  to  direct  service 
of  a  copy  of  the  Indictment  upon  defendant  when  requested,  the  same  was 
reversible  error. 

3. — Same — Written  Pleading — Two  Days'  Delay. 

Where,  upon  trial  of  burglary,  the  defendant  claimed  two  days  to  file 
written  pleadings  after  being  served  with  copy  of  indictment  and  that  he  had 
not  been  served  with  such  copy,  but  it  appeared  from  the  record  on  appeal 
that  the  defendant  was  then  under  bond  he  was  not  entitled  to  said  two  days 
under  the  terms  of  the  statute. 

Appeal  from  the  District  Court  of  Upshur.  Tried  below  before 
the  Hon.  W.  R.  Stephens,  special  judge. 

Appeal  from  a  conviction  of  burglary;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

C.  E,  Florence,  for  appellant. — On  question  of  service  of  copy  of 
indictment :  Abrigo  v.  State,  15  S.  W.  Rep.,  408 ;  Stokes  v.  State,  33 
id.,  350;  Sims  v.  State,  36  id.,  256;  Brewin  v.  State,  85  id.,  1140; 
Martin  v.  State,  80  Texas  Crim.  Rep.,  108,  188  S.  W.  Rep.,  1000. 

(1) 
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Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  service  of  copy  of  indictment;  Rice  v.  State,  49  Texas 
Crim.  Rep.,  569;  Keener  v.  State,  51  id.,  590,  and  cases  cited  in 
opinion. 

MORROW,  Judge. — The  appellant  is  charged  by  indictment  with 
the  offense  of  burglary.  The  indictment  fails  to  conclude  with  the 
words:  ''against  the  peace  and  dignity  of  the  State,'*  and  contains 
no  equivalent  declaration.  The  Constitution,  Art.  5,  Sec.  12,  con- 
tains the  following : 

''AH  prosecutions  shall  be  carried  on  in  the  name  and  by  the 
authority  of  the  State  of  Texas,  and  shall  conclude  'against  the 
peace  and  dignity  of  the  State.'  " 

This  is  an  imperative  command,  and  the  failure  to  observe  it 
renders  the  indictment  void.  Bird  v.  State,  37  Texas  Crim.  Rep., 
408;  Harris'   Constitution,   p.   430. 

The  insufficiency  of  the  indictment  requires  thai  the  judgment  be 
reversed,  and  the  cause  ordered  dismissed. 

Dismissed. 

ON  rehearing. 

January   14,  1920. 

MORROW,  Judge. — The  conviction  was  for  burglary.  The  appel- 
lant, before  announcing  ready  for  trial,  presented  to  the  court  a 
motion  in  writing  stating  that  he  was  not  under  bond  when  the 
indictment  was  returned,  had  not  been  served  with  a  certified  copy 
of  the  indictment,  and  concluded  as  follows  : 

"Wherefore,  we  respectfully  ask  the  court  to  postpone  this  cause 
for  at  least  two  full  days,  and  that  the  officers  be  required  to  serve 
him  a  copy  of  said  indictment  before  he  is  required  to  further  answer 
herein." 

It  appears  from  the  bill  as  qualified  that  the  appellant  had  not 
been  served  with  a  copy  of  the  indictment,  and  that  no  copy  was 
delivered  to  him ;  that  at  the  time  of  the  indictment  he  was  under 
bond.  The  bill  of  indictment  was  returned  in  July,  1918,  appellant 
having  previously  been  arrested  and  given  an  appearance  bond. 
After  his  arrest  on  July  6,  1918,  he  was  again  released  upon  bail. 
The  cause  was  continued,  and  this  trial  took  place  at  a  subsequent 
term  of  the  court  February  8,  1919.  The  appellant  being  at  large  on 
bail  at  the  time  the  indictment  was  filed,  the  law  did  not  require 
that  he  be  served  with  a  copy  of  the  indictment.  Code  of  Crim. 
Procedure,  Art,  553.  He  was,  however,  entitled  to  a  copy  of  the 
indictment  upon  making  his  request  therefor  of  the  clerk.  It  is 
manifest  from  the  bill  of  exceptions  that  the  object  sought  by  the 
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appellant  was  that  the  trial  be  delayed  two  days,  and  that  the  motion 
was  directed  to  that  end  upon  the  mistaken  theory  that  the  appellant 
had  been  in  custody  at  the  time  the  indictment  was  filed.  He  or  his 
counsel  could,  at  any  time  within  oflBce  hours  during  the  six  months 
intervening  between  the  time  he  was  indicted  and  released  on  bail 
and  the  time  of  his  trial,  have  requested  the  clerk  to  deliver  a  copy 
of  the  indictment.  His  failure  to  do  so  renders  his  present  complaint 
unavailable,  particularly  in  view  of  the  fact  that  the  motion  made 
was  manifestly  not  intended  nor  at  the  time  construed  by  the  court 
or  counsel  as  a  request  for  a  copy  of  the  indictment,  but,  as  stated, 
was  a  demand  for  delay  on  the  theory  that  the  circumstances  were 
such  as  to  require  the  service  of  a  certified  copy  of  the  indictment. 
It  has  been  frequently  declared  that  when  the  facts  are  such  as  to 
require  the  service  of  a  certified  copy  of  an  indictment,  as  required 
by  Articles  551  and  552,  Code  of  Crim.  Procedure,  that  the  accused 
may  by  his  conduct  waive  the  right ;  Barrett  v.  State,  9  Texas  Crim. 
App.,  33 ;  Rice  v.  State,  49  Texas  Crim.  Rep.,  574 ;  Keener  v.  State, 
51  Texas  Crim.  Rep.,  590 ;  and  this  principle  has  been  applied  to  the 
provision  of  the  statute  requiring  the  clerk  on  demand  to  deliver  to 
the  accused  a  copy  of  the  indictment.  Scovill  v.  State,  77  S.  W.  Rep., 
792;  Encyc.  of  Pleading  and  Practice,  vol.  10,  p.  471;  Record  v. 
State,  36  Texas,  521. 

On  a  former  hearing  the  prosecution  was  ordered  dismissed  be- 
cause of  a  defective  indictment.  It  now  appears  on  a  motion  for 
rehearing  that  the  original  indictment  was  not  defective,  but  that 
it  was  incorrectly  copied  in  the  transcript.'  This  has  been  remedied, 
and  the  reversal  and  order  of  dismissal  are  set  aside,  the  motion  for 
rehearing  granted,  and  the  judgment  afSrmed. 

Affirmed. 

ON   REHEARING. 

February  18,  1920. 

DAVIDSON,  Presiding  Judge. — The  appeal  herein  was  dismissed 
for  reasons  stated  in  the  opinion  dismissing  it.  Later,  upon  proper 
showing,  it  was  re-instated  and  the  judgment  aflSrmed.  It  is  claimed 
on  this  motion  for  rehearing  that  the  affirmance  should  not  have 
obtained. 

The  question  at  issue  was  the  failure  of  the  court  to  grant  ap- 
pellant's request  to  have  a  certified  copy  of  the  indictment  served 
upon  him  before  going  to  trial.  The  facts  show  that  he  was  ar- 
rested at  the  term  of  court  at  which  the  indictment  was  returned, 
July,  1918 ;  that  he  was  tried  at  the  following  January  Term,  1919. 
When  the  case  was  called  for  trial  in  January  he  filed  his  request  to 
have  a  certified  copy  of  the  indictment  served  upon  him,  and  it  may 
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be  stated  also  it  was  for  the  purpose  of  having  the  two  days  al- 
lowed by  the  statute  in  which  to  prepare  for  trial  and  file  such 
pleadings  as  he  saw  proper.  There  was  no  question  of  the  fact 
that  appellant  made  the  request  for  service  of  copy  of  the  indict- 
ment. The  case  was  affirmed  upon  the  theory  that  at  the  July  term 
it  was  continued,  and  also  that  appellant  was  under  bond  at  the 
time  the  indictment  was  returned,  fixed  by  the  justice  of  the  peace 
in  an  examining  trial,  and  that  he  was  under  this  bond  at  the 
time  of  the  return  of  the  indictment  in  July,  1918.  A  certificate 
of  the  clerk  attached  to  the  motion  for  rehearing  manifests  the 
fact  that  at  the  July  term  the  case  was  not  called  for  trial,  and 
there  were  no  orders  of  any  character  entered  upon  the  docket.  The 
former  opinion  will  be  modified  in  accordance  with  the  certificate 
of  the  clerk. 

The  case  not  being  called  and  no  orders  entered  at  the  July 
term  did  not  put  appellant  upon  diligence  to  call  for  a  copy  of 
the  indictment.  The  facts  show  he  was  not  in  custody  at  the  time 
of  the  return  of  the  indictment,  but  if  he  was  under  bond,  then 
the  statute.  Article  551,  C.  C.  P.,  did  not  require  the  clerk  to  issue 
a  certified  copy  of  indictment  to  be  served  upon  appellant  by  the 
sheriff  under  the  terms  of  Article  552,  C.  C.  P.  He  would,  never- 
theless, have  the  right  to  call  for  a  copy  of  the  indictment  under 
Article  1,  Sec.  10,  of  the  Constitution,  and  Article  553,  C.  C.  P. 
lie  did  make  the  demand  and  was  refused.  He  was  certainly  en- 
titled to  have  this  copy  in  any  event,  but  if  the  facts  were  properly 
shown  that  he  was  under  bond  at  the  time  of  his  arrest,  then  we 
would  hold  that  he  was  entitled  to  have  copy  of  the  indictment  at 
the  time  he  called  for  it,  but  not  entitled  to  a  postponement  of  the 
case.  Such  we  understand  to  be  the  weight  of  authority  as  shown 
by  the  cases.  The  question  here  is,  whether  or  not  it  is  shown  he 
was  under  bond.  The  court,  in  qualifying  the  bill  of  exceptions 
refusing  appellant's  request  to  have  copy  of  the  indictment,  states 
it  was  not  known  to  himself  or  to  counsel  for  appellant  that  the 
party  had  been  arraigned  before  the  justice  of  the  peace  and  was 
under  bond  at  the  time  of  the  return  of  the  indictment.  He  certi- 
fies this  was  not  shown  by  the  record.  This  seems,  therefore,  to  be 
stated  by  the  judge  without  the  introduction  of  any  evidence.  Then? 
was  no  evidence  introduced  upon  the  question,  and  the  judge  mak- 
ing the  certificate  did  not  testify.  How  or  where  he  got  his  in- 
formation is  not  stated.  It  is  also  shown  by  the  bill  that  appellant 
excepted  to  the  qualification  and  statement  of  the  trial  judge.  We 
are  of  opinion  under  the  authorities  that  appellant  was  entitled  to 
service  of  the  copy  as  provided  in  Article  551,  C.  C.  P.  If  the 
judge  desired  to  testify  or  state  facts  dehors  the  record,  then  hiC 
should  have  taken  the  witness  stand  as  any  other  witness,  or  if  he 
was  stating  facts  that  came  to  his  knowledge  by  hearsay  in  regard 
to  a  trial  in  the  examining  court,  he  should  have  proper  evidence 
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before  the  court  that  such  were  the  facts.  The  qualification  of  the 
judge  must  state  facts  that  occur  in  court  and  under  his  cog- 
nizance as  a  judge,  or  if  it  be  extraneous  and  dehors  the  record, 
then  proper  evidence  must  be  shown,  and  if  he  desires  to  make 
statement  of  facts  himself  he  must  take  the  stand  as  any  other  wit- 
ness in  order  to  verify  those  facts.  He  cannot  go  out  and  inform 
himself  of  facts  bearing  upon  a  case  and  then  come  into  court  or 
use  in  court  the  facts  thus  obtained.  They  must  be  in  the  record. 
Appellant  is  entitled  to  be  confronted  by  the  witness  against  him 
and  the  testimony  that  he  is  to  meet.  The  judge's  information  or 
statement  may  or  may  not  be  correct.  Doubtless  it  may  have  oc- 
curred as  he  stated,  but  this  is  not  sufficient.  This  question  came 
in  Leonard  v.  State,  53  Texas  Crim.  Rep.,  187.  The  opinion  was 
written  by  Judge  Ramsey.  This  proposition  was  again  re-asserted 
in  Graham  v.  State,  72  Texas  Crim.  Rep.,  9.  The  doctrine  was 
again  re-asserted  in  Bullington  v.  State,  78  Texas  Crim.  Rep.,  187, 
and  again  re-affirmed  in  Lagow  v.  State,  81  Texas  Crim.  Rep.,  460, 
at  page  462.  So  that  doctrine  seems  to  be  well  settled.  If  it  was 
a  properly  verified  fact  that  appellant  was  under  bond  at  the  time 
that  he  was  arrested,  then  the  court  did  not  err.  If  he  was  not  un- 
der bond,  then  his  request  should  have  been  granted.  The  state- 
ment of  the  judge  cannot  be  regarded  as  proof  of  the  fact  that 
appellant  was  under  bond.  As  before  stated,  there  should  have 
been  evidence  introduced  to  meet  this  request  showing  that  ap- 
pellant was  under  bond  at  the  time  of  his  arrest  in  order  to  avoid 
his  guaranteed  rights  under  the  Constitution  and  under  Arts.  551 
and  552,  C.  C.  P.  We  are  of  opinion  as  presented  on  motion  for 
rehearing  that  we  were  in  error  in  affirming  the  judgment. 

The  motion  for  rehearing  is  granted,  the  affirmance  set  aside, 
and  the  motion  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 

LATTIMORE,  Judge  (concurring). — I  agree  to  the  reversal  of 
this  ease,  because  of  the  refusal  of  the  trial  court  to  direct  service 
of  a  copy  of  the  indictment  upon  the  appellant,  when  requested.  I 
believe  this  to  be  imperative,  under  the  terms  of  Article  553,  Ver- 
non's C.  C.  P. 

I  do  not  believe  the  court  should  have  delayed  the  trial  for  the 
two  days  prayed  for,  because  of  the  fact  that  appellant  was  then 
under  bond,  and  in  such  case  was  not  entitled  to  said  two  days,  un- 
der the  terms  of  Article  557,  Vernon's  C.  C.  P. 

Reversed  and  remayided. 

MORROW,  Judge. — I  concur  in  the  view  above  expressed. 
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Dan  Pilgrim,  v.  The  State. 

No.    5644.    Decided  February  25,  1920. 

L^Bttrglary— statement  of  Facts— Approved  by  Judge. 

Where  the  document  accompanying  the  record  and  called  a  statement  of 
facts  was  not  approved  or  authenticated  by  the  trial  judge,  the  same  cannot 
be  considered  on  appeal.  Following:  Wright  v.  State,  37  Texas  Crim.  Rep., 
3,  and  other  cases. 

2. — Same— Statement  of  Facts— Bill  of  Exceptions — ^Practice  on  AppeaL 

In  the  absence  of  a  statement  of  facts  the  presumption  in  favor  of  the 
correctness  of  the  Court's  ruling  will  prevail  on  appeal,  unless  the  bill  of 
exceptions  is  complete  to  a  degree  that  renders  the  harmful  error  apparent 
without  the  statement  of  facts.  Following:  Davis  v.  State,  2  Texas  Crim. 
App.,  162,  and  other  cases. 

3. — Same — Alibi — Charge  of  Court — Bill  of  Exceptions. 

Where  the  bill  of  exceptions  does  not  show  that  there  was  evidence  mak- 
ing it  incumbent  upon  the  court  to  give  a  charge  on  alibi  there  was  no 
reversible  error. 

4. — Same— Principals — Charge  of  Court. 

Where  there  was  no  substantial  vice  in  the  court's  charge  on  principals 
there  is  no  reversible  error. 

5. — Same — Statement  of  Facts — Practice  on  Appeal. 

In  the  absence  of  a  statement  of  facts,  complaints  to  the  ruling  of  the 
court  upon  the  admission  or  rejection  of  evidence  cannot  be  considered  on 
appeal.  Following:  Hobbs  v.  State,  28  S.  W.  Rep.,  814,  and  other  cases. 
An  exception  to  this  rule  obtains  where  the  evidence  admitted  is  flagrantly 
irrelevant,  etc.  Following:  Hare  v.  State,  56  Texas  Crim.  Rep.,  6,  and 
other  cases. 

6. — Same — Evidence — Declarations  of  Defendant — ^Arrest. 

Where  the  main  contention  in  the  bills  of  exception  were  so  qualified 
by  the  judge  that  their  efficacy  was  destroyed  even  if  the  statement  of  facts 
were  at  hand,  and  did  not  sustain  the  contention  that  defendant  was  under 
arrest  when  he  made  the  statements,  etc.,  there  was  no  reversible  error. 

Appeal  from  the  District  Court  of  Upshur.  Tried  below  before 
the  Hon.  J.  R.  Warren,  judge. 

Appeal  from  a  conviction  of  burglary;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

M.  B.  Briggs  and  C.  E.  Florence,  for  appellant. 
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Alvin  M.  Owsley y  Assistant  Attorney  General,  for  the  State. — On 
question  of  alibi:  Williams  v.  State,  60  Texas  Grim.  Rep.,  453; 
Crane  v.  State,   57   id.,   476. 

On  question  of  confessions:  Roberts  v.  State,  201  S.  W.  Rep., 
998 ;  Girtman  v.  State,  73  Texas  Grim.  Rep.,  158,  164  S.  W.  Rep., 
1008. 

MORROW,  Judge. — The  conviction  is  for  burglary.  The  docu- 
ment accompanying  the  record  denominated  as  statement  of  facts 
cannot  be  considered  as  such  for  the  reason  that  the  authentication 
by  the  trial  judge,  which  is  essential,  is  wanting.  Wright  v.  State,  37 
Texas  Grim.  Rep.,  3,  and  other  cases  collated  in  Vernon's  Texas 
Grim.  Statutes,  vol.  2,  p.  819,  note  22.  In  the  absence  of  a  state- 
ment of  facts  the  presumption  in  favor  of  the  correctness  of  the 
court's  ruling  will  prevail  on  appeal,  unless  the  bill  of  exceptions  is 
complete  to  a  degree  that  renders  the  harmful  error  apparent  with- 
out the  statement  of  facts.  Davis  v.  State,  2  Texas  Grim.  App., 
162;  Henderson  v.  State,  20  Texas  Grim.  App.,  304;  and  other 
cases  collated  in  Branch 's  Annotated  Texas  Penal  Gode,  sec.  602. 

One  of  appellant's  exceptions  to  the  charge  challenges  its  cor- 
rectness in  failing  to  charge  upon  alibi.  The  bill  does  not  show 
that  there  was  evidence  making  it  encumbent  upon  the  court  to 
give  such  a  charge,  and  we  are  in  ignorance  of  the  facts  that  were 
before  him. 
•  As  the  matter  is  presented,  we  discern  no  substantial  vice  in  the 
charge  on  principals. 

In  regard  to  the  complaints  of  the  ruling  of  the  court  upon  the 
admission  on  rejection  of  evidence,  in  the  absence  of  a  statement 
of  facts  by  which  the  appellate  court  may  know  the  relation  of  the 
matters  referred  to  in  the  bills  to  the  case,  or  statement  in  the 
bill  making  this  plain,  it  is  impossible  for  the  court  on  appeal  to 
determine  that  the  ruling  complained  of  was  erroneous  or  harm- 
ful. Hobbs  V.  State,  28  S.  W.  Rep.,  814;  other  cases  listed  in 
Vernon's  Texas  Grim.  Statutes,  vol.  2,  note  9,  p.  814.  An  excep- 
tion to  this  rule  obtains  in  instances  where  the  evidence  admitted 
is  flagrantly  irrelevant  and  obviously  injurious,  or  is  such  as  is 
forbidden  by  statute.  Peterson  v.  State,  70  S.  W.  Rep.,  978,  Den- 
ton V.  State,  42  Texas  Grim.  Rep.,  427;  Hare  v.  State,  56 
Texas  Grim.  Rep.,  6;  Brown  v.  State,  57  Texas  Grim.  Rep.,  269. 
In  the  case  before  us,  none  of  the  matters  are  brought  within 
these  exceptions.  The  property  stolen  was  bacon.  One  bill  com- 
plains of  the  admission  of  evidence  that  the  floor  of  appellant's 
buggy  was  greasy,  and  complains  also  of  a  certain  conversation 
with  him  in  which  the  appellant  made  explanation  that  he  had 
gotten  some  meat  from  the  home  of  his  father-in-law ;  and  further 
that  on  the  arrest  of  an  accomplice  the  appellant  offered  to  put 
up  $100  if  the  officers  would  permit  the  accomplice  to  remain   at 
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the  home  of  appellant.  The  qualification  to  the  several  bills  upon 
these  subjects  would  destroy  their  efficacy,  even  if  a  statement  of 
facts  were  at  hand.  The  main  contention  in  them  is  that  appellant 
was  under  arrest  when  the  statements  were  made.  The  bills  as  pre- 
pared by  appellant  do  not  sustain  this  contention ;  it  is  ntgatived  in 
the  qualification ;  and  there  is  an  absence  of  a  showing  that  there 
were  not  circumstances  connected  with  it  which  would  have  render- 
ed it  admissible  even  though  the  appellant  had  been  under  arrest 
at  the  time. 
Finding  no  errors  pointed  out   in   the  record,   the   judgment   is 

Affirmed, 


Ex  Parte  Lucile  Houston. 

No.    5734.    Decided  February  25,  1920. 

1. — ^Injunction — Contempt — Jurisdiction — Supreme  Court — Civil  Case. 

Wher .  the  writ  unde  *  which  relator  is  restrained  was  one  issued  by  virtue 
of  an  order  of  the  District  Court  in  a  civil  case,  in  which  the  State  sought 
and  obtained,  after  trial  by  jury,  a  judgment  in  injunction  proceedings  com- 
iranding  the  relator  fro^  doing  certain  things,  which  she  disobeyed  and  was 
cited  and  held  in  contempt,  an  application  for  habeas  corpus  to  obtain  re- 
lease from  this  order  should  be  made  to  the  Supreme  Court  of  Texas.  Fol- 
lowing: Ex  parte  Alderete,  83  Texas  Crim.  Rep.,  358,  203  S.  W.  Rep.,  764. 

2. — Same— Criminal  Offense — Contempt  Proceedings — Trial  by  Jury. 

Where  relator  contended  that  in  view  of  the  fact  that  the  judgment  of 
contempt  imports  the  finding  by  the  trial  court  that  the  relator  was  guilty 
of  a  criminal  oftense,  to  wit,  that  of  keeping  a  bawdyhouse;  that  a  special 
reason  exists  why  this  court  should  entertain  jurisdiction  and  award  the 
relief  prayed  for,  but  i  appearing  i*'om  the  record  that  the  disobedience  by 
relator  of  a  judgment  of  the  District  Court  was  founded  upon  a  verdict  of 
a  jury  granting  the  injunction  to  which  relator  was  a  party  and  which  has  not 
been  set  aside  by  appeal  or  otherwise,  this  contention  is  untenable.  Follow- 
ing:  Ex  parte  Allison,  99  Texas  462. 

S. — Same — Jurisdiction — Remedy  in  Supreme  Court. 

It  appearing  from  the  record  that  the  controversy  grew  out  of  an  effort 
by  relator  to  obtain  release  from  a  contempt  judgment,  entered  against 
her  without  a  trial  by  jury  in  a  case  in  which  she  had  previously  been  en- 
joined from  conducting  a  bawdyhouse,  this  court  should  not  entertain  juris- 
diction but  demand  that  the  relator  pursue  her  remedy  in  the  Supreme  Court; 
but  even  if  jurisdiction  were  assumed,  relief  would  be  denied  and  the  appli- 
cation for  habeas  corpus  dismissed. 
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From  Bexar  County. 

Original  habeas  corpus  proceedings  asking  release  from  arrest 
on  contempt  proceedings  for  violating  a  permanent  writ  of  in- 
junction, issued  out  of  the  District  Court  on  a  civil  proceeding. 

The  opinion  states  the  case. 

W.  C,  Linden,  for  relator. 

Alvin  M,  Owsley y  Assistant  Attorney  General,  for  the  State. — 
Cited:  Ex  parte  Zuccaro,  72  Texas  Crim.  Rep.,  214;  Ex  parte 
!Mussett,  72  id.,  487 ;  Ex  parte  Allison,  48  id.,  634,  and  cases  cited 
in  the  opinion. 

MORROW,  Jui>GE. — In  an  injunction  suit  filed  in  the  District 
Court,  Thirty-seventh  Judicial  District,  the  relator  in  this  case 
was  enjoined  from  knowingly  permitting  to  be  used,  aiding,  abetting, 
or  assisting,  directly  or  indirectly,  the  use,  operation,  or  conduct  of 
certain  premises  described  in  the  judgment  as  a  bawdy  or  disorderly 
house,  or  being  interested  in  the  operation  or  keeping  of  same. 

It  appears  that  preliminary  to  granting  the  injunction,  a  jury 
was  empanneled,  and  to  this  jury  there  was  submitted  the  question 
whether  the  allegations  of  the  plaintiff  in  the  injunction  suit  had 
been  sustained,  and  upon  their  affirmative  answer  the  judgment 
was  rendered.  Subsequently,  a  motion  was  made  to  hold  the  relator 
for  a  violation  of  the  injunction.  On  the  hearing  of  the  contempt 
proceedings,  after  the  State  had  finished  its  testimony,  the  relator 
demanded  a  jury,  she  having  not  previously  expressly  waived  one. 
This  request  was  denied  by  the  trial  judge,  and  judgment  entered 
finding  the  relator  guilty  of  contempt,  and  assessing  a  penalty  of 
a  fine  of  $100  and  imprisonment  for  three  days  in  the  county  jail. 
Discharge  from  the  process  issued  on  this  order  is  sought  on  the 
ground  that  the  judgment  of  contempt  is  void  in  that  it  was  ren- 
dered by  the  court  in  a  proceeding  in  which  the  relator  had  de- 
manded and  been  denied  a  trial  by  jury. 

The  writ  under  which  relator  is  restrained  is  one  issued  by  virtue 
of  an  order  of  the  District  Court  of  the  Thirty-seventh  Judicial 
District  of  the  State  in  a  civil  case,  a  case  in  which  the  State  of 
Texas  sought  and  obtained,  after  trial  by  jury,  a  judgment  in  in- 
junction proceedings  commanding  the  relator  to  abstain  from  doing 
certain  things.  She  it  appears,  disobeyed  the  order,  and  was  cited 
and  held  in  contempt.  To  obtain  relief  by  habeas  corpus  from 
an  order  of  this  nature,  application  should  be  made  to  the  Supreme 
Court.  This  subject  was  discussed  by  us  in  Ex  parte  Alderete,  83 
Texas  Crim.  Rep.,  358,  203  S.  W.  Rep.,  764,  as  follows: 

*VAnd  Acts  1905,   p.   20    (Rev.   Civil   Statutes   1911,   art.  1529), 
provides,  in  substance,  that  the  Supreme  Court  or  any  justice  there- 
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of  shall  have  power  to  issue  writs  of  habeas  corpus  where  a  person 
is  restrained  of  his  liberty  by  virtue  of  any  order  of  a  court  or 
judge  issued  in  a  civil  cause.  The  effect  of  these  constitutional  and 
statutory  provisions,  as  the  writer  understands  them,  is  that  the 
Court  of  Criminal  Appeals  is  vested  with  authority  to  issue  writ  of 
habeas  corpus  in  all  cases  where  a  person  is  illegally  restrained  of 
his  liberty,  and  that  the  act  of  the  Legislature  vesting  in  the 
Supreme  Court  authority  to  issue  such  writs  where  restraint  grows 
out  of  a  civil  case  gives  the  Supreme  Court  concurrent  jurisdiction 
with  the  Court  of  Criminal  Appeals  in  such  cases.  This,  we  under- 
stand, is  the  construction  placed  upon  the  statute  by  the  Supreme 
Court ;  at  least  such  is  the  intimation  in  Ex  parte  Allison,  99  Tex., 
464,  90  S.  W.,  870,  2  L.  R.  A.  (N.  S.)  1111,  122  Am.  St.  Rep.,  653. 
It  is  also  in  harmony  with  the  conclusion  reached  by  this  court  in 
Ex  parte  Allison,  48  Texas  Crim.  Rep.,  635,  90  S.  W.,  492,  3  L.  R. 
A.  (N.  S.)   622,  13  Ann.  Cas.,  684. 

"It  does  not  follow  that  the  Court  of  Criminal  Appeals  will  ex- 
ercise its  jurisdiction  by  granting  a  writ  in  every  application  for 
writ  of  habeas  corpus.  The  contrary  policy  has  been  declared  and 
made  necessary;  and,  generallj'  speaking,  it  will  not  issue  original 
writs  of  habeas  corpus  in  cases  where  other  courts  have  juridiction 
to  do  so.  Ex  parte  McKay,  82  Texas  Crim.  Rep.,  221,  and  cases  cited. 
This  is  because  primarily  the  functions  of  the  Court  of  Criminal  Ap- 
peals are  appellate,  and  it  is  much  more  expedient  that  habeas 
corpus  questions  be  determined  by  the  district  courts  where  they 
have  jurisdiction  subject  to  review  on  appeal  to  this  court.  Upon 
the  same  principle  this  court  will  refrain  from  issuing  writs  of 
habeas  corpus  against  restraint  under  orders  in  a  civil  case  be- 
cause it  is  more  orderly  and  expedient  that  the  Supreme  Court 
should  pass  upon  such  habeas  corpus  proceedings  as  are  placed 
within  its  jurisdiction  by  the  statute  mentioned  above.  So  in  a 
contempt  proceeding  where  it  appears  that  it  grows  out  of  an 
alleged  failure  to  observe  an  order  in  a  civil  cause  this  court  will 
refuse  to  grant  the  writ  relegating  the  party  to  his  remedy  in  the 
Supreme  Court.'' 

Similar  expressions  are  found  in  Ex  parte  Gregory  v.  State,  85 
Texas  Crim.  Rep.,  115,  210  S.  W.  Rep.,  205. 

The  relator  insists,  however,  that  in  view  of  the  fact  that  the 
judgment  of  contempt  imports  the  finding  by  the  trial  court  that 
the  relator  was  guilty  of  a  criminal  offense,  that  of  keeping  a 
bawdyhouse,  as  special  reason  exists  why  this  court  should  enter- 
tain jurisdiction,  and  should  award  the  relief  prayed  for.  We  re- 
gard the  predicate  upon  which  the  relator  founds  this  contention 
as  unstable,  in  that  the  judgment  of  contempt  imports  a  finding  and 
fixes  a  punishment  for  the  disobedience  by  relator  of  a  judgment  of 
the  court  founded  upon  a  verdict  of  a  jury  granting  the  injunction, 
to   which  judgment   the  relator  was  a  party,  and  which   she  has 
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not  overturned  by  appeal  or  otherwise.  The  relator's  effort  is  to 
re-open  a  question  upon  which  announcements  have  been  made  by 
both  the  courts  of  last  resort  in  this  State,  it  being  her  view  that 
the  question  is  unsettled  because  not  rightly  settled.  Judge  Gainch, 
expressing  the  views  of  the  Supreme  Court,  used  the  following  lan- 
guage: 

**In  courts  of  law  the  parties  are  entitled  to  have  the  issues  of 
fact  determined  by  a  jury,  which  is  not  the  case  in  a  court  of 
equity.  Hence  it  might  be  that  in  such  jurisdictions  a  statute 
which  attempted  to  confer  upon  a  court  of  equity  the  power  to 
try  a  cause  which  was  previously  cognizable  in  a  court  of  law,  would 
be  held  obnoxious  to  the  objection  that  it  deprived  the  parties  of 
the  right  of  trial  by  jury.  But  under  our  system,  in  which  law  and 
equity  are  blended,  and  the  right  of  trial  by  jury  exists,  whether 
the  remedy  be  legal  or  equitable,  the  difficulty  vanishes.  Before 
the  injunction  could  be  made  perpetual  under  the  statute  in  ques- 
tion, it  is  the  right  of  the  defendant  to  have  the  jury  pass  upon 
tne  facts.  It  is  true  that  in  case  of  a  violation  of  the  injunction 
there  is  in  the  contempt  proceedings  no  trial  by  jury ;  but  no  such 
right  exists  at  common  law  in  proceedings  for  contempt.  Hence, 
that  does  not  contravene  the  provision  which  declares  that  '*the 
right  of  trial  by  jury  shall  remain  inviolate."  That  provision  mere- 
ly protects  the  right  as  it  existed  at  the  time  the  constitution  went 
mto  effect." 

See  Ex  parte  Allison,  99  Texas,  462.  The  decision  quoted  from 
had  before  it  a  judgment  for  contempt  for  violating  an  injunction 
restraining  the  relator  from  keeping  a  gaming  house.  The  conclu- 
sion therein  reached  is  cited  by  Judge  Ramsey  as  a  precedent  in 
writing  the  majority  opinion  of  this  court  in  Ex  parte  Roper  61 
Texas  Crim'.  Rep.,  68,  in  which  is  to  be  found  an  exhaustive  review  of 
tlie  subject.  The  controversy  grew  out  of  an  effort  by  Roper  to  obtain 
relea.se  from  a  contempt  judgment  entered  against  him  without  a  trial 
by  jury  in  a  case  in  which  he  had  been  previously  enjoined  from  con- 
ducting an  inxtoxicating  liquor  business  in  violation  of  the  local  op- 
tion prohibition  law.  The  conclusion  expressed  in  that  opinion  ac- 
cords with  the  view  of  the  Supreme  Court  in  the  case  mentioned,  and 
is  in  direct  opposition  to  the  position  taken  by  the  relator  in  the  in- 
stant case.  To  the  same  effect  is  the  opinion  of  Chief  Justice  Brown 
speaking  for  the  Supreme  Court  of  this  State  in  Ex  parte  Dupree, 
101  Texas  Rep.,  152. 

In  the  opinion  of  the  writer,  the  court  should  not  entertain  juris- 
diction but  should  demand  that  the  relator  pursue  her  remedy  in    . 
the  Supreme  Court,  but  that  if  the  jurisdiction  was  assumed  the 
great  weight  of  authority  in  our  own  and  other  States  of  the  Union 
demands  that  relief  be  denied. 

The  application  should  be  dismissed. 

Dismissed. 
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NocE  Smith  v.  The  State. 

No.  5689.    Decided  February  25,  1920. 

Theft— Charge  of  Court— Statement  of  Facts— Practice  on  AppeaL 

In  the  absence  of  a  statement  of  facts,  an  objection  to  the  charge  of 
the  court  cannot  be  considered  on  appeal. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below 
before  the  Hon.  C.  A.  Pippen,  judge. 

Appeal  from  a  conviction  of  theft;  penalty,  five  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 
No  brief  on  file  for  appellant. 

Alvin  M.  Owsley^  Assistant  Attorney  General,  for  the  State — 
Cited :  Jenkins  v.  State,  59  Texas  Crim.  Rep.,  475 ;  Harris  v.  State, 
72  Texas  Crim.  Rep.,  491,  162  S.  W.  Rep.,  1147. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  theft 
of  personal  property  and  awarded  five  years   in  the  penitentiary. 

There  were  objections  to  the  charge,  but  they  cannot  be  intelli- 
gently revised  or  understood  without  the  statement  of  facts,  which 
is  not  incorporated  in  nor  does  it  accompany  the  record.  As  the 
record  presents  the  matter  thase  matters  cannot  be  considered.  Thcj 
charges  may  have  been  proper  and  in  accord  with  the  facts.  We 
are  unable  at  least  to  revise  these  exceptions  without  the  evidence. 

The  judgment,  therefore,  will  be  aflSrmed. 

Affirmed, 


M.  T.  Garrett  v.  The  State. 

No.     5685.    Decided  February  25,  1920. 

I. — Theft — Felony — Misdemeanor — Insufficiency   of   tlie   Evidence. 

Where,  upon  trial  of  felony  theft,  the  appellant  complained  of  the  In- 
sufficiency of  the  evidence  to  support  a  conviction  of  felony,  and  the  record 
showed  that  in  places  apparently  under  his  control  were  found  more  than 
enough  of  the  property  owned  by  the  prosecuting  witness  to  aggregate  in 
value,  $50.  but  not  enough  of  said  property  described  in  the  indictment  to 
aggregate  $50,  or  over,  the  conviction  for  felony  theft  could  not  be  sustained. 

2. — Same — Value  of  Property — Rule  Stated. 

The  loss  of  any  considerable  property  at  or  about  the  same  time,  the 
taking  of  which  may  be  attributed  to  the  accused,  will  support  a  verdict 
finding  him  guilty  of  theft  of  all  such  property,  if  said  matter  be  submitted 
under  a  fair  charge  to  the  jury;  but  there  must  be  sufficient  property  found 
which  is  described  in  the  indictment. 


Digitized  by  LjOOQ IC 


j920]  Garrett  v.  The  State.  1* 

8. — Same — ^Recent  Possession — Charge  of  Court. 

Under  the  facts  developed  in  the  Instant  case  it  was  not  necessary  to 
submit  a  charge  on  explanation  of  the  defendant  of  his  possession  of  re- 
cently stolen  property,  it  would  be  otherwise  if  defendant  had  made  an  ex- 
planation. 

Appeal  from  the  District  Court  of  Eastland.  Tried  below  before 
the  Hon.  E.  A.  Hill,  judge. 

Appeal  from  a  conviction  of  felony  theft;  penalty,  two  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Mays  &  Mays,  for  appellant. — On  question  of  value  of  stolen 
property :  Johnson  v.  State,  57  Texas  Crim.  Rep.,  308,  122  S.  W. 
Rep.,  877;  White  v.  State,  72  id.,  185;  Barnes  v.  State,  65  id., 
922;    Lacey  v.  State,  3  id.,  343. 

On  question  of  explanation  of  recently  stolen  property:  Smith 
v.  State,  44  Texas  Crim.  Rep.,  81 ;  Dobbs  v.  State,  57  Texas  Crim. 
Rep.,  55,  121  S.  W.  Rep.,  859;  Handy  v.  State,  76  Texas  Crim. 
Rep.,  191,  173  S.  W.  Rep.,  299. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge.— Appellant  was  convicted  oi  felony  theft, 
in  the  District  Court  of  Eastland  County,  and  his  punishment  fixed 
at  two  years  confinement  in  the  penitentiary. 

In  his  motion  for  a  new  trial,  appellant  complains  of  the  insuffi- 
ciency of  the  evidence  to  support  a  conviction  for  felony.  The 
testimony  in  the  record  shows  that  in  places  apparently  under  thb 
control  of  appellant,  were  found  more  than  enough  of  the  property 
of  the  prosecuting  witness,  to  aggregate  in  value  $50.  In  fact,  it 
is  shown  that  one  carton  of  cigarettes  so  found  and  identified,  was 
of  the  value  of  $73.  Unfortunately,  we  find  in  the  indictment  no 
mention  of  cigarettes.  The  indictment  describes  and  fixes  the 
values  of  the  alleged  stolen   property,  as  follows: 

One  mirror,    $4.65 

One    traveling    set,    2.65 

One  flashlight,    2.05 

Two  bottles  of  toilet  water,   4.40 

One     kodak,     9.25 

Four    fountain  pens,    7.60 

One  razor, 6.25 

Two  fountain  pens,    5.40 

One  bottle  of  toilet  water,   2.20 

Three    boxes   of  cigars    16.50 

One     flashlight,    2.50 

One  flashlight  and  battery,    1.65 
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Totaling  the  above,  it  appears  to  be  of  an  aggregate  value  of 
$65.10. 

The  proposition  is  unanswerable  that  no  matter  what  amount  of 
other  property  the  accused  may  be  shown  to  have  stolen  at  the  time 
and  place  alleged,  such  proof  would  not  support  a  conviction,  unless 
it  also  appear  that  the  property  described  in  the  indictment  was 
stolen,  and  in  case  it  be  claimed  that  the  theft  was  a  Telony,  such 
claim  must  be  sustained  by  proof  of  the  taking  of  enough  of  the 
property  mentioned  in   the  indictment,  to  aggregate  $50   in   value. 

Examining  the  testimony  of  Mr.  Martin,  the  owner  of  the  al- 
leged stolen  property,  we  find  no  statement  anywhere  that  he  had 
lost  a  kodak,  and  the  only  reference  in  the  entire  testimony  to  » 
kodak,  is  found  in  his  statement  that  he  and  the  sheriff  found  in  ap- 
pellant's  room  a  kodak,  which  he  did  not  take,  because  he  could 
not  swear  to  it.  The  alleged  value  of  the  kodak  was  $9.25,  ana 
since  there  is  no  proof  that  it  was  stolen,  or  that  Mr.  Martin  lost  any 
such  property,  such  value  should  be  deducted,  which  would  leave 
an  aggregate  value  of  the  remaining  property  described  in  the  in- 
dictment, of,  to   wit,  $55.85. 

Mr.  Martin  does  not  say  he  lost  any  razor,  nor  is  any  mentioned 
as  being  found  in  the  possession  of  appellant.  The  alleged  value  of 
the  razor  was  $6.25.  Deducting  this  from  the  total,  leaves  the  ag- 
gregate of  the  remainder,  of  the  property  described  in  the  indict- 
ment, at  less  than  $50. 

Mr.  Martin  nowhere  states  that  he  lost  any  flashlights,  but  does 
say  that  he  found  one  in  the  possession  of  appellant,  which  he 
carried  back  to  his  place  of  business;  but  he  did  not  know 
whether  same  was  his  or  not.  If  the  value  of  the  three  flashlights 
mentioned  in  the  indictment — or  even  two  of  them — be  eliminated, 
the  aggregate  value  of  the  remaining  property  described  would  be 
considerably  less  than  $50.  It  follows  that  we  think  the  evidence 
does  not  support  the  verdict  finding  the  appellant  guilty  of  a 
felony. 

We  are  at  a  loss  to  know  why  the  carton  of  cigarettes,  valued  at 
$73,  is  not  included  in  the  list  of  articles  alleged  to  have  been  stolen. 

We  also  note  in  the  testimony  of  Mr.  Martin,  that  $100  worth  of 
toilet  articles  were  found  in  appellant's  room,  each  and  every  one 
of  which,  he  says,  had  his  mark  thereon.  Just  how  these  things  were 
not  listed  and  included  in  the  indictment,  we  do  not  understand, 
but  in  the  absence  of  such  mention  in  the  indictment,  we  cannot 
consider  their  value  in  determining  whether  or  not  appellant  is 
guilty  of  a  felony. 

We  cannot  permit  convictions  to  stand  unless  the  proof  shows 
with  some  degree  of  certainty  that  the  property,  as  described  in  the 
indictment,  was  taken,  and  that  such  property  belonged  to  the  al- 
leged owner,  and  was  lost  by  him  in  some  way. 

It  is  contended  by  the  appellant  that  it  was  not  shown  with  any 
certainty  that  as  much  as  $50  worth  of  property  was  taken  at  any 
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one  time.  Where  there  is  a  dispute  on  this  question,  based  on  any 
tangible  evidence,  or  lack  of  same,  the  court  should  submit  its  de- 
cision to  the  jury,  under  an  applicable  instruction.  The  loss  of  any 
considerable  property  at  or  about  the  same  time  the  taking  of 
which  may  be  attributed  to  the  accused,  will  support  a  verdict  find^ 
ing  him  guilty  of  theft  of  all  such  property,  if  said  matter  be 
submitted  for  the  jury's  decision  under  a  fair  charge.  So,  also, 
where  there  is  a  doubt  from  the  evidence,  whether  or  not  a  suflficient 
amount  of  the  property  was  taken  at  X)ne  time  to  constitute  a 
felony,  the  trial  court  should  resolve  the  doubt  in  favor  of  the  ac- 
cused, and  submit  the  law  of  misdemeanor  theft,  and  leave  the  deci- 
sion of  that  question  of  fact  to  the  jury. 

We  are  unable  to  find  in  the  record,  any  testimony  that  appel- 
lant made  an  explanation  of  his  possession  of  recently  stolen  prop- 
erty. Appellant  testified  on  the  trial  as  to  how  he  came  by  certain 
of  the  property,  which  he  claimed  to  belong  to  himself.  Under  such 
state  of  case,  we  think  a  charge  on  the  theory  of  the  explanation  of 
possession  of  recently  stolen  property,  would  not  be  called  for,  but 
that  the  defense  appearing  from  the  testimony  as  given,  should  be 
pertinently  submitted.  If  it  should  appear  that  when  confronted 
with  the  fact  of  his  possession  of  said  property,  or  any  part  thereof, 
or  that  the  same  was  found  in  any  room  under  his  control,  appel- 
lant made  any  explanation  which  is  admitted  in  evidence,  then 
the  charge  on  his  explanation  of  such  possession  should  always  be 
given. 

For  the  errors  mentioned,  the  judgment  of  the  trial  court  must 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Tom  Ha.LiARD  v.  The  State. 
No.    5487.    Decided  February  25,  1920. 

1.— Aggravated  Assault— Insufficiency  of  tlie  Evidence — ^Deadly  Weapon. 

Where  a  pistol  was  used  as  a  bludgeon  the  same  was  not  a  deadly 
weapon,  and  where  upon  trial  of  aggravated  assault  with  a  deadly  weapon, 
the  evidence  showed  that  the  pistol  was  used  as  a  bludgeon,  and  in  self-de- 
fense, was  also  presented  towards  defendant's  assailant,  the  conyiction  for 
aggravated  assault  cannot  be  sustained.  Following:  Peacock  y.  State,  52 
T^xas  Crim.  Rep.,  435,  and  other  cases. 

2.— Same ^Evidence — ^Expert  Testimony— Hsrpothetlcal  Question. 

That  a  physician  or  any  other  witness  may  testify  that  a  certain  weapon 
used  by  a  strong  man  could  be  a  deadly  weapon,  and  inflict  death  or  serious 
bodily  injury,  is  not  sufficient  as  a  hypothetical  question  in  a  case  of  this 
character,  such  question  should  be  confined  to  the  case  as  made  in  accord- 
ance with  the  facts  as  to  what  defendant  did.  Following:  Harden  v.  State, 
51  Texas  Crim.  Rep.,  562,  and  other  cases. 
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Appeal  from  the  County  Court  of  DeWitt.  Tried  below  before 
the  Hon.  J.  L.  Boal,  judge. 

Appeal  from  a  conviction  of  aggravated  assault;  penalty,  a  fin© 
of  $200  and  ninety  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Chambers,  Watson  and  WUson,  for  appellant. — On  question  of 
insufficiency  of  the  evidence  and  deadly  weapon :  Ward  v.  State,  70 
Texas  Crim.  Rep.,  393,  159  S.  W.  Rep.,  281 ;  Powdrill  v.  State,  62 
Texas  Crim.  Rep.,  442,  138  S.  W.  Rep.,  114;  Chew  v.  State,  23 
Texas,  230;  Thomas  v.  State,  40  id.,  562;  Hunt  v.  State,  9  Texas 
Crim.  App.,  166 ;  McLendon  v.  State,  66  S.  W.  Rep.,  553 ;  Stephen- 
son V.  State,  33  Texas  Crim.  Rep.,  162. 

E.  A.  Berry,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  ag- 
gravated assault  and  his  punishment  assessed  at  a  fine  of  $200  and 
imprisonment  in  the  county  jail  for  ninety  days. 

The  evidence  discloses  that  Adams,  the  alleged  assaulted  party, 
a  white  man,  and  appellant,  a  negro,  had  known  each  other  prac- 
tically all  their  lives,  lived  neighbors  and  were  always  on  friendly 
terms.  Appellant's  daughter  and  another  negro  girl  at  his  home  had 
gone  something  like  one  hundred  yards  from  the  residence  after 
wood.  This  was  in  the  evening.  A  son  of  Adams  and  a  relative 
drove  by  in  an  auto  and  accosted  the  girls  and  made  indecent 
proposals.  The  girls  returned  to  the  house  and  informed  their 
brother,  a  boy  about  sixteen  years  of  age,  of  what  had  occurred. 
Shortly  after  this  occurrence  the  two  boys  in  the  auto  returned, 
passing  the  house,  and  the  brother  of  the  girl  accosted  them  and 
demanded  to  know  the  reason  of  their  conduct.  They  denied  it. 
Appellant's  daughter,  standing  by,  informed  them  of  the  fact  that 
they  did  make  such  indecent  proposals,  and  further  stated  that  if 
tliey  denied  it  they  lied.  They  got  out  of  the  car  and  when  they 
did  the  girl  struck  one  of  them  with  a  stick.  The  boys  informed 
their  father  of  what  occurred,  and  when  appellant  returned  that 
night  about  eight  o'clock  from  the  town  of  Cuero  the  girl  informed 
him.  The  next  morning,  on  account  of  the  situation  of  things, 
appellant  being  a  negro  and  the  others  white  people,  appellant 
wanted  to  have  things  adjusted  without  further  trouble  and  was 
going  to  see  Mr.  John  Adams,  who  seems  to  have  been  his  adviser  in 
most  things.  Appellant  went  to  his  brother  Bob  Hilliard  and  in- 
quired for  his  older  son,  who  was  working  with  Bob  Hilliard  and 
was  informed  he  was  in  the  back  of  the  field.  Appellant  went  to 
see  him,  and  in  returning  got  his  pistol  from  a  neighbor  to  whom  he 
had  loaned  it  shortly  before  for  the  purpose  of  killing  dogs  which 
had  been  worrying  and  annoying  him.    In  passing  him  this  party 
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returned  the  pistol  to  appellant.  The  occasion  of  his  returning 
seems  to  have  been  due  to  the  fact  that  three  of  the  Adamses  and  a 
man  named  Barnes  had  gone  to  Bob  Hilliard  's  seeking  appellant  with 
reference  to  this  same  matter.  Bob  Hilliard  told  them  where  ap- 
pellant was,  and  they  stated  they  were  going  to  see  him.  Bob  Hil- 
liard told  them  to  wait  and  he  would  send  for  him,  and  he  did* 
and  appellant  came  to  where  they  were  at  Bob  Hilliard 's  house.  Ap- 
pellant, at  the  request  of  the  assaulted  party  and  another  relative, 
went  off  about  thirty  or  forty  steps  to  talk  over  the  matter.  The 
prosecuting  witness  Adams  wanted  to  know  why  the  girl  had  -treated 
his  son  the  way  she  did,  and  appellant  told  them  about  the  conduct 
of  the  boys  as  the  girl  had  informed  him.  This  brought  up  a  con- 
tradiction, and  appellant  is  said  to  have  stated  that  if  the  boys 
told  it  as  the  prosecuting  witness  stated  that  he  would  contradict 
their  word  and  prosecuting  witness'  word  also.  This  is  the  State's 
view  of  it.  Appellant's  evidence  is  to  the  contrary  and  puts  vigor- 
ous language  in  the  mouth  of  Adams.  When  this  occurred,  how- 
ever Adams  picked  up  a  rock  and  prepared  to  throw  it.  There 
seems  to  have  been  a  great  many  rocks  at  that  point.  The  witnesses 
differ  as  to  the  size  of  the  rock  picked  up  by  Adams.  They  were 
squatted  down  and  when  this  occurred  both  got  up.  Appellant 
reached  for  his  pistol,  and  in  the  melee  he  struck  prosecuting  wit- 
ness one  lick  with  the  pistol.  This  struck  his  arm  and  glanced  and 
cut  a  scalp  wound  on  the  head  about  half  inch  in  length  and  just 
through  the  skin.  It  was  not  a  serious  wound,  ^and  no  physician  waa 
called,  nor  did  Adams  suffer  any  inconvenience  from  it  or  go  to  bed. 
The  testimony  shows  it  was  not  a  serious  wound,  and  the  blow  as 
struck  was  rather  a  light  one  from  the  evidence.  The  State's  con- 
tention was  that  he  struck  at  the  head  of  Adams  with  the  pistol. 
However,  that  may  be,  the  physical  facts  show  that  he  was  struck  on 
the  arm  and  the  blow  evidently  glanced  and  struck  his  head.  It  is 
also  in  evidence  that  when  this  occurred  appellant  held  his  pistoi 
on  Adams,  and  at  this  juncture  John  Adams  came  and  requested 
that  they  leave  and  they  all  separated.  This  is  a  sufficient  statement 
of  the  case  to  dispose  of  the  issues  presented. 

We  are  of  opinion  this  evidence  does  not  show  an  a<?gravated 
a.ssault  under  the  long  line  of  decisions  rendered  by  this  court. 
A  pistol  used  as  a  bludgeon  is  not  a  deadly  weapon  per  se.  See 
Branch's  Crim.  Law,  Sec.  82,  p.  42,  where  a  great  number  of  opin- 
ions are  collated.  Skidmore  v.  State,  43  Texas,  93 ;  Jenkins  v.  State, 
.^0  Texas  Crim.  App..  379;  Kev  v.  State,  12  Texas  Crim.  App..  506% 
Pierce  v.  State,  21  Texas  Crim.  App.,  547;  ^IcLendon  v.  State, 
66  S.  W.  Rep.,  554;  S^phenson  v.  State,  33  Texas  Crim.  Rep.,  162, 
25  S.  W.  Rep.,  784 ;  Peacock  v.  State,  52  Texas  Crim.  Rep.,  435, 
107  S.  W.  Rep.,  346.  It  was  held  in  :McLendon  v.  State,  supra,  that 
if  defendant  strikes  slightly  with  the  pistol,  and  could  have  struck 
more  licks,  it  shows  he  was  not  using  it  as  a  deadly  weapon.  Th?: 
87  Tex.— 2 
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evidence  is  uncontroverted  that  appellant  could  have  further  used  it 
and  could  have  fired  it,  but  did  not ;  and  it  is  also  in  evidence  that 
the  lick  was  induced  by  reason  of  the  fact  that  Adams  picked  up 
one  or  two  rocks  for  the  purpose  of  throwing  them  at  appellant,  and 
appellant  struck  to  ward  oflE  this  anticipated  attack.  The  question 
is  fully  settled  in  Texas  that  the  instrument  or  weapon  uaed  to 
strike  with  is  not  per  se  a  deadly  weapon,  nor  is  it  the  law  that  it 
death  results,  therefore  the  conclusion  is  that  the  weapon  used  was 
a  deadly  weapon.  See  Crow  v.  State,  55  Texas  Crim.  Rep.,  202, 
116  S..W.  Rep.,  52;  Washington  v.  Stalte,  53  Texas  Crim.  Rep., 
481,  110  S.  W.  Rep.,  751,  and  cases  already  cited,  and  also  for  a 
large  number  of  collated  cases  see  Branch's  Crim.  Law,  Sec.  82,  p. 
42.  There  is  no  question,  as  we  understand  this  record,  that  Adams 
made  the  first  demonstration  in  picking  up  the  rock  with  the  inten- 
tion of  throwing  it.  The  evidence  is  in  conflict  as  to  whether  he 
placed  his  arm  in  position  to  throw  the  rock  at  the  time  the  blow 
was  struck  with  the  pistol  or  not,  but  he  intended  to  throw  it  as 
he  himself  testified,  and  was  deterred,  it  seems  from  the  evidence, 
by  the  fact  that  appellant  presented  his  pistol.  There  was  no 
further  attempt  on  the  part  of  appellant  to  use  the  pistol  otherwise 
than  hold  it  where  he  might  use  it  if  further  attack  was  made. 

There  was  an  exception  taken  to  the  ruling  of  the  court  admitting 
what  is  termed  in  the  bill  the  expert  testimony  of  a  physician.  In 
view  of  the  disposition  of  the  case  on  the  facts,  that  matter  is  not 
discussed  further  than  to  state  the  evidence  as  narrated  in  the 
bill  was  not  admissible.  That  a  doctor  or  any  other  witness  may 
testify  that  a  certain  weapon  used  by  a  strong  man  could  be  a 
deadly  weapon,  that  is,  that  it  could  inflict  death,  or  serious  bodily 
injury,  is  not  suflScient  as  a  hypothetical  question  in  a  case  of  this 
character.  A  hypothetical  case,  if  one  is  to  be  used,  must  be  in 
consonance  with  facts.*  It  is  not  what  the  party  could  have  dona 
with  the  pistol,  but  it  must  be  confined  to  the  case  as  made  in  accord- 
ance with  the  facts  as  to  what  he  did.  The  doctor  knew  nothing 
of  the  facts  one  way  or  the  other,  but  he  was  testifying  simply  to 
what  a  strong  man  might  do  with  a  pistol  if  used  in  a  certain  way. 
A  physician  may  testify  as  to  the  nature  of  a  wound  and  its  probable 
cause  and  effect.  This  was  decided  in  Waite  v.  State,  13  Texas 
Crim.  App.,  169  and  Hardin  v.  State,  51  Texas  Crim.  Rep.,  562. 
He  was  not  testifying  as  a  physician  in  reference  to  wounds;  ho 
never  saw  them  and  knew  nothing  of  them.  His  testimony  was 
confined  simply  to  a  hypothetical  case  that  a  strong  man  with  a 
pistol  used  as  a  bludgeon  could  inflict  serious  bodily  injury  or  even 
death.  We  are  of  opinion  that  the  doctor's  testimony  under  this 
record  and  as  given  carried  the  doctrine  too  far.  If  it  be  treated 
as  a  hypothetical  question,  then  it  must  be  based  on  facts.  If  the 
opinion  of  the  witness  is  not  on  a  hypothetical  case  above  stated, 
the  doctor  may,  if  he  has  examined  the  wounds  and  knows  about 
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them,  gtate  whether  or  not  the  injury  was  serious  or  not.  Almost 
any  character  of  weapon  may  be  used  with  deadly  effect.  A  small 
pocket-knife  may  be  so  used,  but  it  would  depend  upon  the  occurring 
facts  and  circumstances.  We  think,  therefore,  that  the  testimony 
of  the  doctor  as  given  should  not  have  been  permitted  to  go  to  the 
jury. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Jim  Grant  v.  The  State. 
No.    5640.    Decided  February  25,  1920. 

1.— Becalvliig  Stolen  Property— Bule  Stated — Olrcumatantial  E^dence. 

To  eetabUsh  the  offense  of  receiving  stolen  property  the  evidence  must 
show  beyond  a  reasonable  doubt  that  the  property  was  stolen,  and  that  there- 
after  the  accused  received  said  property  from  the  person  alleged  in  the 
indictment  wih  fraudulent  intent  knowing  the  same  to  have  been  stolen. 
Following:  Wilson  v.  State.  12  Texas  Crlm  App.,  481,  and  other  cases,  and 
where  circumstantial  evidence  was  relied  upon,  a  charge  on  the  same  should 
liave  been  submitted  as  demanded  in  the  instant  case. 

2. — Same — ^Witness — Conviction — Sentence. 

A  witness  is  not  disqualified  from  testifying  although  a  verdict  of  guilty 
of  felony  has  been  rendered  against  him  for  felony  until  his  sentence  is 
entered.  Following:  Arcia  v.  State,  26  Texas  Crim.  Rep.,  205,  and  other 
cases. 

3.— Same — Evidence — ^Predicate— Harmless  Error. 

Whether  a  sufficient  predicate  was  laid  for  the  introduction  of  the  state- 
ment of  a  witness  to  support  him  Is  a  matter  of  some  doubt,  but  as  said 
statement  was  not  a  controverted  one  there  was  no  reversible  error. 

Appeal  from  the  District  Court  of  Upshur.  Tried  below  before 
the  Hon.  J.  R.  Warren,  judge. 

Appeal  from  a  conviction  of  receiving  stolen  property;  penalty, 
three  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Simpson,  Lasseter  &  Gentry,  for  appellant. — On  question  of  dis- 
qualification of  witness:  Blake  v.  State,  81  Texas  Crim.  Rep.,  87, 
193  S.  W.  Rep.,  10664. 

On  question  of  failure  to  charge  on  circumstantial  evidence :  Bloch 
V.  State,  1  Texas  Crim.  Rep.,  1,  193  S.  W.  Rep.,  303 ;  Rupe  v.  State 
57  Texas  Crim.  Rep.,  588,  124,  S.  W.  Rep.,  655 ;  Runnels  v.  State,  77 
id.,  458. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  qualification  of  witness :  Rangel  v.  State,  22  Texas  Crim. 
App.,  642. 
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MORROW,  Judge. — The  appellant  was  convicted  of  receiving 
stolen  property.  The  State  used  the  testimony  of  two  accomplices 
to  connect  the  appellant  with  the  offense.  One  of  these  accomplices, 
Talley,  testified  that  he  stole  the  property  and  placed  it  in  Hie 
possession  of  the  other  accomplice,  Ervin,  obtaining  from  Ervin 
a  loan  of  money  secured  by  the  property ;  that  afterwards  he  sold 
the  property  to  appellant,  the  appellant  paying  Ervin  the  advance- 
ment and  the  other  accomplice  an  additional  amount.  Ervin 's  testi- 
mony was  corroborative  of  the  testimony  of  Talley  so  far  as  it  re- 
lated to  the  transactions  with  Ervin,  though  the  latter  claimed  to 
have  been  ignorant  of  the  theft.  Talley  does  not  claim  to  have 
told  the  appellant  that  the  goods  were  stolen,  and  to  prove  this 
fact  the  State  relies  wholly  upon  circumstances.  To  establish  this 
offense  the  evidence  must  show  beyond  a  reasonable  doubt  that  the 
property  was  stolen,  and  that  thereafter  the  accused  received  the 
property  from  the  person  alleged  in  the  indictment  with  fraudulent 
intent,  knowing  the  same  to  have  been  stolen.  Wilson  v.  State,  12 
Texas  Crim.  App.,  481 ;  Johnson  v.  State,  42  Texas  Grim.  Rep., 
441.  The  bare  fact  that  he  received  the  stolen  property  is  not  suffi- 
cient to  show  that  it  was  stolen.  Estes  v.  State,  23  Texas  Crim. 
App.,  611 ;  Castleberry  v.  State,  35  Texas  Crim.  Rep.,  383.  The 
possession  of  the  stolen  property,  together  with  other  facts,  was  a 
circumstance  from  which  the  inference  of  guilty  knowledge  might 
be  drawn,  but  was  an  inference  only,  and  when  relied  on  for  con- 
viction it  required  a  charge  on  the  law  of  circumstantial  evidence 
where,  as  in  this  case,  it  was  demanded  by  the  appellant. 

The  witness  Talley,  though  the  jury  had  rendered  against  him  a 
verdict  of  guilty  of  a  felony,  was  not  disqualified  as  a  witness,  he 
having  not  been  sentenced  at  the  time  his  testimony  was  given.  It 
was  so  decided  on  account  of  the  peculiar  language  of  our  statute, 
the  court  saying: 

**It  is  the  sentence,  therefore,  and  not  the  judgment,  which  under 
our  code  concludes  the  prosecution  in  the  trial  court,  and  until  it 
lias  been  pronounced  it  cannot  be  said  that  the  conviction  in  the 
trial  court  is  complete  so  as  to  work  a  forfeiture  of  civil  rights." 
Arcia  v.  State,  26  Texas  Crim.  App.,  205;  Branch's  Annotated 
Texas  Penal  Code,  sec.  17.  Where  appeal  is  taken,  these  rights 
survive  the  sentence  until  it  becomes  final  on  the  appeal. 

Whether  a  sufficient  predicate  was  laid  for  the  introduction  of  the 
statement  of  the  witness  Ervin  to  support  him  is  a  matter,  in  the 
judgment  of  the  writer,  of  some  doubt.  Inasmuch  as  the  character 
of  the  statement  related  only  to  a  phase  of  the  case  which  was  not 
a  controverted  one,  namely,  that  the  stolen  property  was  in  posses- 
sion of  appellant,  we  regard  its  admission  as  harmless. 

The  refusal  of  the  appellant's  request  to  charge  on  the  law  of 
circumstantial  evidence  requires  a  reversal  of  the  judgment,  which 
is  ordered. 

Reversed  and  remanded. 


Digitized  by  LjOOQ IC 


1920.]  Grant  v.  The  State.  21 


John  DeHart  v.  The  State. 
No.     5536.    Decided  February  25,  1920. 

Abdnctlon — Charge  of  Court — Punishment — Statute  Construed. 

Where,  upon  trial  of  abduction,  of  a  girl  under  fourteen  years  of  age, 
for  the  purpose  of  forcing  her  into  marriage,  under  article  1059,  P.  C,  the 
court  submitted  in  his  charge  the  oftense  under  article  1062,  P.  C,  which 
is  a  felony,  the  indictment  charging  a  misdemeanor,  the  conylction  cannot 
be  sustained. 

Appeal  from  the  District  Court  of  Robertson.  Tried  below  before 
the  Hon.  W.  C.  Davis,  judge. 

Appeal  from  a  conviction  of  abduction;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

B.  L.  Palmer,  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  state. 

DAVIDSON,  Presiding  Judge. — appellant,  under  an  indictment 
charging  abduction  of  a  girl  under  fourteen  years  of  age  for  the 
purpose  of  forcings  her  into  marriage,  was  convicted  and  given 
the  felony  punishment  denounced  by  Article  1062,  P.   C. 

The  indictment  did  not  charge  or  attempt  to  charge  that  after  the 
abduction  that  he  in  fact  did  marry  the  girl.  The  court  charged 
the  jury  that  if  appellant  abducted  the  girl  and  did  thereafter  force 
her  into  marriage,  they  would  find  him  guilty  of  a  felony  and  assess 
his  punishment  at  not  less  than  two  nor  more  than  five  years  in 
the  penitentiary. 

Under  Article  1059,  P.  C,  the  abduction  may  be  with  the  intent 
to  force  the  girl  into  marriage  or  for  the  purpose  of  prostitution. 
This  indictment  does  not  charge  the  abduction  was  for  the  purpose 
of  prostitution,  but  only  for  the  purpose  of  forcing  the  girl  into 
marriage  with  himself.  This  would  not  justify  the  court  to  submit 
punishment  for  a  felony.  If  the  abduction  occurred  for  the  pur- 
pose of  forcing  the  girl  into  marriage,  and  that  is  the  State's  case 
as  charged  in  the  indictment,  the  punishment  would  be  by  fine  not 
to  exceed  two  thousand  dollars,  which  would  be  a  misdemeanor,  but 
the  court  here  authorized  the  conviction  for  the  felony,  and  he  wa-s 
allotted  a  punishment  in  the  penitentiary  for  such  felony.  The  court 
could  only    authorize  the  conviction    for    the    misdemeanor.      This 
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charge  is  clearly  wrong  and  authorized  a  conviction  for  an  offense 
not  charged  in  the  indictment. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Joseph  Hahn  v.  The  State. 
No.    5690.    Decided  February  25,  1920. 

1. — ^Aggravated  Assault— Evidence — Moral  Turpitude. 

Where  the  defendant  complained  of  the  refusal  of  the  trial  court  to 
permit  proof  that  assaulted  party  who  was  a  State's  witness  was  a  common 
thief,  but  the  record  showed  that  all  defendant  attempted  to  show  by  a 
certain  witness  was  that  while  said  party  worked  for  him  some  lumber 
was  stolen,  there  was  no  reversible  error. 

2. — Same — ^Evidence — ^Practice  on  Appeal. 

Where  the  qualification  of  the  bill  of  exceptions  showed  that  the  proof 
VHs  made,  which  the  d^^fendant  complained  he  was  not  permitted  to  make, 
there  was  no  reversible  error. 

3. — Same — Evidence — Cross-examination. 

Where  one  of  the  counts  in  the  Information  alleged  that  defendant 
\'ras  robust  In  health  and  strength,  the  defendant  had  introduced  testimony 
that  he  suffered  from  rheumatism  which  caused  him  to  limp,  the  State  had 
the  right  in  rebuttal  on  cross-examination  to  show  that  the  witness  who 
knew  the  facts  had  not  observed  him  limping. 

Appeal  from  the  County  Court  of  Upshur.  Tried  below  before 
the  Hon.  D.  Walker,  judge. 

Appeal  from  a  conviction  of  aggravated  assault ;  penalty,  a  fine 
of  $100  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  conviction  is  for  an  aggravated  assault, 
and  punishment  fixed  at  a  fine  of  $100  and  thirty  days  confinement 
in  jail. 

The  information  charges  the  assault  to  have  been  upon  Lum 
Carpenter,  and  sets  out  two  grounds  of  aggravation;  first,  that 
Carpenter  was  a  decrepit  person,  and  the  appellant  one  of  robust 
health  and  strength;  the  other  that  the  offense  was  committed  by 
striking  Carpenter  with  a  horsewhip,  inflicting  disgrace.  There  is 
evidence  supporting  both  phases  of  the  charge  and  a  general  ver- 
dict of  guilty. 
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Bill  No.  1  embodies  the  complaint  of  the  refusal  of  the  trial  court 
to  permit  proof  that  Carpenter  was  a  common  thief.  If  the  evi- 
dence were  admissible,  the  court's  qualification  reveals  an  absence 
of  error  in  that  it  says  that  all  that  was  attempted  by  the  appel- 
lant was  to  show  by  a  certain  witness  that  while  Carpenter  worked 
for  him  some  lumber  was  stolen. 

Bill  No.  2  complains  of  the  refusal  of  the  court  to  permit  the 
appellant  to  testify  that  Carpenter  had  stolen  certain  tools  from 
him.  The  qualification  shows  that  the  proof  was  made,  and  this  is 
verified  by  the  statement  of  facts. 

The  third  bill  complains  of  the  admission  of  testimony  going  to 
show  that  the  appellant  had  not  been  seen  by  the  witnesses  to  limp. 
This  bill  is  qualified  with  the  statement  that  the  appellant  testified 
in  his  own  behalf,  stating  that  he  suffered  a  great  deal  from  rheuma- 
tism, which  caused  him  to  limp.  This  also  appears  from  the  state- 
ment of  facte.  We  assume  that  this  evidence  was  offered  to  rebut 
the  State's  theory  and  proof  that  he  was  a  man  in  robust  health  and 
strength.  The  appellant  having  presented  the  issue  as  to  the  state  of 
his  health  and  the  use  of  his  limbs,  the  State  was  within  its  righte  in 
meeting  it  by  showing  on  the  cross-examination  and  otherwise  that 
the  witnesses,  with  opportunity  to  know  the  facts,  had  not  observed 
him  limping. 

Failing  to  find  any  error  in  the  judgment,  ite  affirmance  is  ordered. 

Affirmed. 


Tom  Busey  v.  The  State. 
No.    5685.    Decided  February  25,  1920. 

Theft  of  Fruit — ^Panlshment — Statutes  ConBtrued. 

Where  defendant  was  charged  by  information  with  theft  in  regular  form 
of  ten  bushels  of  pears  and  fined  ten  dollars,  the  Judgment  must  be  reyersed 
and  the  cause  remanded  as  the  law  does  not  authorize  punishment  by  fine 
alone  for  misdemeanor  theft;  besides  the  prosecution  should  have  been 
brought  for  taking  or  carrying  away  fruit  from  the  orchard  of  another 
under  article  1234,  Vernon's  Penal  Code. 

Appeal  from  the  County  Court  at  Law  No.  One  of  Harris  County. 
Tried  below  before  the  Hon.  Walter  E.  Monteith,  judge. 
Appeal  from  a  conviction  of  theft;  penalty,  a  fine  of  ten  dollars. 
The  opinion  states  the  case. 

Woods,  Barkley  &  King,  for  appellant. — Cited:  Carson  v.   State, 
57  Texas  Crim.  Rep.,  30 ;  Nalley  v.  State,  30  Texas  Crim.  App.,  456. 
Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 
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LATTIMORE,  Judge. — Appellant  was  convicted  in  the  County 
Court  at  Law  No.  One  of  Harris  County,  under  a  complaint  and 
information,  charging  him  in  the  regular  form,  with  theft  of  ten. 
bushels  of  pears,  and  his  punishment  was  fixed  at  a  fine  of  ten 
dollars.  The  case  was  tried  before  the  court  without  the  inter- 
vention of  a  jury. 

Our  law  does  not  authorize  punishment  by  fine  alone  for  mis- 
demeanor theft,  and  the  case  will  have  to  be  reversed  for  the 
illegal  punishment.     See  Art,  1341,  Vernon's  Penal  Code. 

Inasmuch  as  the  case  must  be  sent  back  to  the  court  a  quo,  we 
call  attention  to  Article  1234,  of  Vernon's  Penal  Code,  which  makes 
punishable  the  taking  or  carrying  away  of  fruit  from  the  orchard 
of  another,  and  under  which  article  this  prosecution  must  be  had; 
the  facts  and  testimony  in  the  instant  case  showing  that  appellant 
gathered  from  the  orchard  of  prosecuting  witness,  the  pears  in 
question. 

For  the  error  mentioned,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


John  Moore  v.  The  State,. 
No.    5683.    Decided  February  25,  1920. 

1. — ^Wlf  e  Desertion — Term  of  Court — County  Judge. 

Where  It  appeared  from  the  record  on  appeal  that  the  county  Judge 
was  not  present  the  first  three  days  of  the  court,  but  did  appear  on  the  morn- 
fug  of  the  fourth  day,  opened  his  court  and  proceeded  to  business,  this  is 
a  sufficient  compliance  with  article  1778,  Revised  Civil  Statutes.  Following: 
Kirk  V.  State,  60  Texas  Crlm.  Rep.,  172. 

2. — Same — ^Evidence — Irrelevant  Testimony. 

Upon  trial  of  wife  desertion,  it  was  reversible  error  to  admit  testimony 
that  defendant  had  been  charged  with  shooting  craps,  and  that  tVe  wife  of 
the  defendant  was  a  good  woman,  and  the  testimony  should  have  been  ex- 
cluded. 

Appeal  from  the  County  Court  of  Erath.  Tried  below  before  the 
Hon.  E.  E.  Solomon,  judge. 

Appeal  from  a  conviction  of  wife  desertion;  penalty,  a  fine  of 
$25  and  fifteen  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

J,  T,  Daniel,  for  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — 
Cited  cases  in  the  opinion. 
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DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  wife 
desertion,  and  allotted  a  fine  of  $25  and  fifteen  days  imprisonment  in 
the  county  jail. 

Motion  in  arrest  of  jndment  was  made  on  the  ground  that  the 
court  did  not  meet  until  the  fourth  day  of  the  term.  The  Revised 
Civil  Statutes,  Article  1778,  provides  that: 

**  Should  the  county  judge  fail  to  appear  at  the  time  appointed 
for  holding  the  County  Court,  and  should  no  election  of  a  special 
judge  be  had,  the  sheriff  of  the  county,  or,  in  his  default,  any 
constable  of  the  county,  shall  adjourn  the  court  from  day  to  day  for 
three  days :  and.  if  the  judge  should  not  appear  on  the  fourth  day, 
and  should  no  special  judge  have  been  appointed,  the  sheriff  or  con- 
stable, as  the  case  may  be,  shall  adjourn  the  court  until  the  next 
regular  term  thereof.'' 

It  is  shown  beyond  any  question  that  the  county  judge  was  not 
present  the  first  three  days  of  the  court,  but  did  appear  on  the  morn, 
ing  of  the  fourth  day,  opened  his  court  and  proceeded  to  do 
business.  We  are  of  opinion  that  this  is  sufficient  compliance  with 
the  statute,  Kirk  v.  State,  60  Texas  Crira.  Rep.,  172. 

There  are  two  bills  of  exception  in  the  record.  The  first  was 
reserved  to  the  action  of  the  court  permitting  the  State  to  prove 
that  appellant  had  been  charged  with  shooting  craps,  and  evidence 
of  Mr.  Fulbright  that  he  had  gone  on  appellant's  bond  when  he 
was  arrested  for  such  violation  of.  the  law.  The  second  bill  was 
reserved  to  the  testimony  of  a  witness  to  the  effect  that  the  wife 
of  appellant  **was  a  good  woman."  The  court  states  in  a  way  that 
he  permitted  this  testimony  to  go  to  the  jury  because  appellant  had 
been  neglecting  his  wife.  We  are  of  opinion  that  the  testimony  as 
set  forth  in  both  bills  should  have  been  excluded.  The  fact  that 
appellant  may  have  played  a  game  of  craps  would  have  no  relevancy 
to  show  that  he  had  deserted  his  wife.  The  reputation  of  the  wife  as 
being  a  good  woman  does  not  tend  to  prove  that  appellant  deserted 
her  or  neglected  to  support  her.  The  testimony  in  both  instances  we 
think  inadmissible  and  should  not  have  been  introduced. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Elmer  Gebhardt  v.  The  State. 
No.     5660.     Decided  February  25.  1920. 

1. — Delinquent  Oliild— Punishment — ^Function  of  Jury. 

Where,  upon  trial  of  a  deUnquent  child,  a  jury  had  been  demanded  and 
Impaneled,  the  trial  Judge  was  without  power  or  authority  to  fix  the  pun- 
isbment,  this  was  a  matter  exclusively  within  the  province  of  the  Jury. 
FoUowing:   Ex  parte  Pruitt,  82  Texas  Crim.  Rep.,  394. 
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2. — Same — ^Delinquent  OUld— InsoAclency  of  the  Evldenoe. 

Where,  upon  trial  of  a  delinquent  child,  the  evidence  was  insufficient  to 
support  the  conviction,  the  verdict  could  not  be  sustained. 

8. — Same — Oonstmction  of  the  Law— Practice  on  AppeaL 

Where  It  was  not  necessary  to  the  disposition  of  the  case,  other  questions 
with  reference  to  the  construction  of  the  statute  are  not  discussed. 

Appeal  from  the  County  Court  of  Bexar.  Tried  below  before 
the  Hon.  J.  R.  Davis,  judge. 

Appeal  from  a  conviction  of  a  delinquent  child ;  penalty,  indeter- 
minate sentence  of  from  two  to  five  years  in  the  Bexar  County 
Training  School. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  information  charged  and  the  jury  found 
that  the  appellant  was  a  delinquent  child.  The  court  entered  judg- 
ment committing  him  to  custody  of  the  Bexar  County  Training 
School  upon  an  indeterminate  sentence  of  from  2  to  5  years.  A 
jury  having  been  demanded  and  empaneled,  the  trial  judge  wa» 
without  power  or  authority  to  fix  the  punishment.  The  guilt  of 
the  appellant,  as  well  as  the  amount  of  his  punishment,  was  a 
matter  exclusively  within  the  province  of  the  jury.  This  was  held 
in  Ex  parte  Pruitt,  82  Texas  Crim.  Rep.,  394,  200  S.  W.  Rep., 
394,  and  in  a  number  of  cases  therein  referred  to. 

The  facts  in  evidence  do  not  support  the  allegations  of  the  com- 
plaint, they  are  insufficient  to  show  that  appellant  violated  any  of 
the  laws  of  the  State,  and  do  not  afford  an  adequate  foundation 
for  the  verdict  rendered. 

Interesting  questions  are  suggested  concerning  the  validity  of 
some  of  the  provisions  of  the  Delinquent  Child  Act,  Title  17,  Texas 
C.  C.  P.,  amended  in  Chap.  26,  Acts  Thirty-fifth  Legislature,  Fourtli 
Called  Session.  We  are  furnished  no  brief  supporting  the  conten- 
tions advanced;  and  the  questions  raised  are  in  the  nature  of  an 
attack  upon  the  constitutionality  of  the  law,  and  it  not  being 
necessary  to  the  disposition  of  the  case,  we  pretermit  a  discussion  of 
them. 

The   judgment  is   reversed  and  the  cause   remanded. 

Reversed  and  remanded. 
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Rink  Young  and  Henry  Anderson  v.  The  State. 
No.    5692.    Decided  February  25,  1920. 

Theft  of  Automobile — Suspended — Sentence — Conyersation — ^Evidence. 

Where,  upon  trial  of  theft  of  an  automobile,  it  appeared  that  one  of 
the  defendants  was  already  under  a  two-year  suspended  sentence,  there 
was  no  error  In  permitting  the  district  attorney  to  ask  about  a  certain  con- 
versation had  by  defendants  with  the  alleged  owner  shortly  after  the  auto 
had  been  stolen,  in  which  they  offered  to  pay  him,  and  one  of  them  stated 
as  his  reason  that  hb  did  not  want  to  go  to  the  penitentiary  for  an  addition- 
al term  to  the  suspended  sentence,  etc.,  besides,  the  bill  of  exceptions  was 
defective. 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried  below 
before  the  Hon.  C.  W.  Robinson,  judge. 

Appeal  from  a  conviction  of  theft  of  an  automobile ;  penalty,  five 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  declaration  of  defendants:  Langspord  v.  State,  17 
Texas  Crim.  App.,  451;  Boykin  v.  State,  59  Texas  Crira.  Rep., 
267 ;  Brown  v.  State,  76  id.,  316. 

DAVIDSON,  PREsroiNG  Judge. — Appellants  were  convicted  of 
theft  of  an  automobile,  their  punishment  being  assessed  at  five 
years  each  in  the  State  penitentiary. 

The  record  contains  but  one  bill  of  exceptions.  It  shows  the 
following  proceedings  occurred.  This  question  was  asked  a  witness 
for  the  State  by  the  district  attorney:  '*What  if  anything  was  said 
by  them  about  a  suspended  sentence  T'  Defendants  objected  to  the 
question  as  being  suggestive  and  leading,  and  has  nothing  to  do  with 
the  case,  and  as  attempting  to  put  in  issue  the  character  of  the 
defendants.  *'The  Court:  *I  don't  know  what  it  is.'  ** Defendants: 
'Object  to  anything  about  suspended  sentence.  I  don't  think  it  is 
proper,  and  I  ask  that  the  jury  be  withdrawn  for  the  present.'  The 
State:  *I  will  tell  the  court  what  it  is.'  "  The  bill  recitas  that  the 
prosecuting  attorney,  out  of  the  hearing  of  the  jury,  informed  the 
court  what  he  expected  to  prove,  but  it  is  not  stated  in  the  bill  what 
the  evidence  was  or  expected  to  be.  **The  Court:  'If  that  is  it, — 
if  they  told  him  that  go  ahead."  Q.  'What  was  said?'  Defendants: 
'Object  to  anything  about  a  suspended  sentence.'  "  This  was  over- 
ruled and  the  following  answer  made:    "For  me  to  get  the  money 
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the  next  day  at  Mr.  Heidingsfelders,  Rink  Young,  that  fellow  on 
the  right  there,  said,  *Hell,'  four  years  would  kill  him  to  be  in 
the  penitentiary,  and  that  Anderson  said  to  me — Q.  What  did  he 
mean  about  four  years?  A.  He  said  he  already  was  on  a  two  year 
suspended  sentence.  The  Defense :  Object  to  that  as  a  conclusion  of 
the  witness.  The  Court:  You  have  got  your  bill."  This  is  the  bill  of 
exceptions. 

The  fact  that  Young  was  already  under  a  two  years  suspended  sen- 
tence was  not  a  conclusion  as  contended  by  appellants  in  their  ob- 
jection to  that  answer.  What  the  conversation  was  outside  of  that 
narrated  is  not  shown  by  the  bill  of  exceptions.  The  statement  of 
facts,  if  we  refer  to  the  evidence,  shows  that  after,  the  auto  had  been 
stolen  these  defendants  approached  the  alleged  owner  and  offered  to 
pay  him  for  the  car  if  he  would  meet  them  the  following  morning  at 
a  specified  hour  at  Mr.  Heidingsf elder's  office,  and  in  that  conver- 
sation one  of  them  stated  as  his  reason  that  he  did  not  want  to 
go  to  the  penitentiary  for  an  additional  term  to  the  suspended 
sentence,  or  for  the  two  terms  combined,  whatever  might  be  the 
conviction  under  this  indictment.  It  was  a  part  of  the  conversation 
and  statement  by  one  of  the  defendants  which  might  be  held  as  an 
admission  of  the  auto  theft  and  an  offer  to  pay  for  the  car  in  order 
to  avoid  going  to  the  penitentiary.  We  are  of  opinion  the  manner 
in  which  it  was  presented,  it  being  a  part  of  the  conversation  brought 
about  by  the  defendants,  that  it  was  introducible ;  but  the  bill 
does  not  show  any  error  with  reference  to  the  objection  stated  to  the 
introduction  of  it  as  being  a  conclusion. 

The  judgment  we  think  ought  to  be  affirmed  and  it  is  so  ordered. 

Affirmed, 


Hence  Marable  v.  The  State. 

No.    5642.    Decided  February  25,  1920. 

Rehearing   denied   March   24,   1920. 

1. — ^Theft— Sufficiency  of  the  Evidence. 

Where,  upon  trial  of  theft,  the  evidence  was  sufficient  to  support  a 
conviction  under  a  proper  charge  of  the  court  there  was  no  reversible  error. 

2. — Same — Recent  Possession — Charge  of  Court — Rule  Stated. 

It  is  not  necessary,  to  constitute  legal  possession,  that  the  property  in 
question  be  in  the  hands  or  house  or  en  the  premises  of  the  alleged  posses. 
s(*r,  but  if  the  same  is  in  his  care,  control  and  management  he  is  the  legal 
possessor  thereof,  and  where  the  alleged  stolen  property  was  secreted  in  a 
crib  some  two  or  three  miles  from  appellant's  house  and  was  there  pointed 
out  to  the  purchaser  by  defendant  or  his  agent,  this  was  sufficient  to  charge 


Digitized  by  VjOOQ iC 


1920,]  Marable  v.  The  State.  29 

him  with  possession  of  said  property  after  the  same  was  stolen,  and  the 
court  properly  charging  on  said  recent  possession,  there  was  no  reversible 
error. 

3. — Same — ^Argument  of  Counsel — ^Besponse  to  Defendant's  Counsel. 

Where  the  alleged  improper  argument  of  the  district  attorney  was  a 
legitimate  reply  to  defendant's  counsel's  argument,  there  was  no  rever- 
sible error. 

4. — Same — Argument  of  Counsel. 

Where  the  district  attorney  in  his  argument  said  that  the  hour  had 
struck  for  these  thieves  to  be  convicted  to  the  penitentiary,  and  the  court 
instructed  the  jury  not  to  consider  same,  there  was  no  reversible  error. 

5. — Same — ^Impeaching  Witness — Supporting  Testimony. 

Where  the  State's  witness  had  been  severely  attacked  in  an  attempt 
to  impeach  him  and  was  confused  by  testimony  that  he  had  made  different 
statements  out  of  court  to  that  on  the  trial,  there  was  no  error  in  admitting 
In  evidence  a  prior  written  statement  before  the  county  attorney  and  which 
was  the  same  in  substance  as  that  which  he  made  upon  the  trial.  Follow- 
ing: Mitchell  V.  State,  a6  Texas  Crim.  Rep.,  302,  and  other  cases;  however, 
the  court  is  not  to  be  understood  as  holding  that  a  witness  may  be  supported 
generally  by  proof  of  prior  statement,  as  there  are  well  defined  exceptions. 

6. — Same— Identification — Stolen  Property. 

Where,  upon  trial  of  theft  of  property  over  the  value  of  fifty  dollars,  the 
appellant  contended  on  motion  for  rehearing  that  there  was  not  sufficient 
proof  of  the  identification  of  the  alleged  stolen  property,  but  the  record  on 
appeal  bore  out  this  court's  contention  that  the  evidence  was  sufficient  there 
was  no  reversible  error,  and  there  being  no  error  in  other  respects  the 
judgment  of  conviction  is  rfflrmed. 

Appeal  from  the  District  Court  of  Upshur.  Tried  below  before 
the  Hon.  J.  R.  Warren,  judge. 

Appeal  from  a  conviction  of  theft ;  penalty,  seven  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

T.  H,  Briggs,  and  Stephens  &  Sanders,  for  appellant. — On  ques- 
tion of  argument  of  counsel:  Beach  v.  State,  210  S.  W.  Rep.,  540; 
Wilson  V.  State,  81  Texas  Crim.  Rep.,  216,  194  S.  W.  Rep.,  828. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  argument  of  counsel :  Holmes  v.  State,  70  Texas  Crim. 
Rep.,   214;     Ulmer  v.    State,   71  id.,  579. 

LATTIMORE,  Judge, — ^Appellant  was  given  a  sentence  of  seven 
years  in  the  penitentiary,  for  theft  of  property  belonging  to  one 
H.  Connell.  The  case  was  tried  in  the  District  Court  of  Upshur 
County. 
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The  first  contention  here  made,  is  that  the  evidence  does  not 
support  the  verdict.  We  cannot  assent  to  this  proposition.  Without 
giving  the  evidence  in  detail,  it  sufficiently  shows  that  the  appellant, 
about  the  middle  of  April,  1918,  sold  to  one  Elbert  Fluellyn,  three 
cases  of  lard,  of  the  value  of  $20  each;  two  sacks  of  coffee,  of 
the  value  of  $25 ;  seven  cases  of  lard  of  the  value  of  $10  per 
case,  and  two  sacks  of  sugar  of  the  value  of  $16. 

Fluellyn  testified  that  he  paid  to  appellant  $150  for  all  of  this 
property ;  that  appellant  told  him  at  the  time  he  purchased  it,  that 
he  got  it  from  Majrfield's;  that  he  was  *' working  for  the  company, 
and  they  paid  him  in  groceries.''  It  was  shown  that  appellant  did 
not  work  for  Mayfield,  and  they  did  not  pay  him  in  groceries. 

A  part  of  the  coffee  bought  from  appellant  by  Fluellyn  was 
returned  to  the  officers,  and  was  identified  on  the  trial  by  Mr- 
Connell  who  was  the  manager  of  Mayfield 's  Grocery  House.  Mr. 
Connell  testified  that  early  in  April,  1918,  their  store  was  burglar* 
ized,  and  as  near  as  they  could  estimate,  property  of  the  kind, 
quantity,  and  value  as  above  stated,  was  stolen.  He  identified  the 
coffee  returned  by  the  officers  as  being  that  taken  ^rom  them 
on  the  occasion  in  question.  We  think  this  evidence  fully  justified 
the  finding  of  the  jury  that  appellant  was  guilty. 

The  court  gave  the  usual  charge  on  possession  of  recently  stolen 
property,  the  form  of  which  this  court  has  often  approved.  Ob- 
jection is  here  urged  that  there  was  no  evidence  calling  for  such 
charge.  If  Fluellyn  was  to  be  believed,  appellant  was  in  possession 
of  the  alleged  stolen  property  about  two  weeks  or  less  after  same 
was  taken  from  the  owner.  It  is  is  not  necessary,  to  constitute 
legal  possession,  that  the  property  in  question  be  in  the  hands  or 
house  or  on  the  premises  of  the  alleged  possessor.  He  may  have 
the  same  secreted  on  another  person's  premises,  or  out  on  the 
commons,  but  if  the  same  is  under  his  care,  control,  and  manage- 
ment, he  is  the  legal  possessor  thereof. 

Fluellyn  got  the  alleged  stolen  property  out  of  a  crib  some  two 
or  three  miles  from  appellant's  house,  but  says  that  appellant, 
after  selling  it  to  him,  told  him  where  to  come  and  get  it,  and 
sent  a  negro  boy  with  him  to  show  him  the  way  and  the  place 
This  was  sufficient  to  charge  appellant  with  possession  of  said  prop- 
erty after  the  same  was  stolen. 

Appellant's  fifth,  sixth,  and  seventh  grounds  of  error  set  up 
alleged  improper  argument  of  the  district  attorney.  There  is  no 
bill  of  exceptions  setting  forth  the  matter  complained  of  in  said 
fifth  assignment.  The  trial  court  explains  the  matter  complained 
of  in  the  sixth  assignment,  as  being  a  legitimate  reply  to  ap- 
pellant's criticisms  of  the  actions  of  the  State's  attorney  in  dis- 
missing a  number  of  eases  against  certain  negro  witnesses,  and 
under  the  court's  statement,  we  think  no  error  appears  in  refusing 
the  special    charge    asked  by    appellant.      The    complaint    in    the 
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seventh  assignment  was  that  the  State's  attorney,  in  his  argument 
to  the  jury,  said,  ''The  hour  has  struck  for  these  thieves  to  be 
convicted  to  the  penitentiary."  We  do  not  think  this  is  such  argu- 
ment as  would  justify  us  in  reversing  this  case.  There  was  no 
statement  of  any  damaging  facts,  or  repetition  of  any  abusive  lan- 
guage, and  the  court  instructed  the  jury  that  they  should  not  con- 
sider the  statement  just  quoted. 

It  seems  that  the  State's  witness  Elbert  Fluellyn,  was  carried  be^ 
fore  the  county  attorney  of  Upshur  County  shortly  after  the  dis- 
covery of  the  fact  that  he  had  bought  from  appellant  the  alleged 
stolen  property,  and  that  he  made  and  swore  to  a  statement  of 
the  facts  before  said  oflScer.  The  State,  over  appellant's  objection, 
introduced  this  written  statement  of  said  witness  on  the  trial  hereof. 
The  court's  qualification  of  the  bill  of  exceptions  is  as  follows: 

"I  approve  this  bill  with  the  explanation  that  the  witness  had 
been  attached,  and  refused  by  the  testimony  to  the  effect  that  he 
had  made  different  statements  out  of  court  to  that  on  the  trial,  and 
further,  the  manner  of  cross-examination  authorized  the  admission 
of  the  statement." 

We  presume  that  what  the  court  said  in  the  explanation,  was 
that  the  witness  "had  been  attacked  and  confused,"  and  that  the 
explanation  should  be  so  read. 

Examining  the  statement  of  facts  in  this  case,  it  is  apparent  that 
when  said  witness  Fluellyn  was  turned  over  to  appellant  for 
cross-examination,  he  was  asked  if  he  was  not  indicted  for  con- 
nection with  the  instant  theft,  and  he  admitted  such  fact.  He  was 
also  asked,  and  admitted  that  the  case  had  been  dismissed  the 
morning  of  this  trial.  By  further  questions,  it  was  sought  to  be 
shown  that  he  had  promised  to  testify  for  the  State,  and  that  his 
attorney  had  told  him  that  he  would  have  to  testify  for  the  State ; 
and  that  he  had  promised  to  do  whatever  his  lawyer  wanted  him 
to  do;  that  he  was  now  testifying  for  the  State  because  his  case 
had  been  dismissed.  The  witness  denied  that  he  was  testifying 
against  appellant,  but  said  that  he  was  only  telling  the  truth, 
"just  as  it  stands." 

These  questions,  and  the  said  testimony,  were  for  the  manifest 
purpose  of  discrediting  the  witness,  as  far  as  the  particular  testi- 
mony given  was  concerned,  and  of  showing  that  his  testimony,  as 
given,  was  the  result  of,  or  at  least  affected  by,  the  dismissal  of 
his  own  case  that  morning,  and  was,  therefore,  corrupt. 

In  the  case  of  English  v.  State,  34  Texas  Crim.  Rep.,  200,  this 
Court,  speaking  through  Judge  Hurt,  said:  "Appellant  complains 
of  testimony  to  the  effect  that  the  witness  gave  on  the  night  of  the 
homicide  a  similar  version  of  the  facts  attending  same  as  sworn  to 
by  him  on  the  trial.  Appellant,  before  this,  had  made  an  attack 
upon  him,  by  trying  to  prove  that  his  evidence  was  recently  fabri- 
cated.   Under  this  state  of  case,  the  State  had  the  right  to  sustain 
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her  witness  by  proving  that  just  after  the  homicide  her  witness 
made  the  same  statement  in  substance  as  that  sworn  to  on  the  trial, 
and  by  this  means  disprove  that  his  testimony  was  recently  fabri- 
cated." 

In  the  Reddick  case,  35  Texas  Grim.  Rep.,  463,  the  same  emi- 
nent jurist  said:  '*If  the  defendant  attempts  to  show  that  im- 
proper influences  have  been  brought  to  bear  on  the  prosecutrix,  or 
any  other  witness,  to  acuse  defendant  of  a  crime,  the  State  would 
have  the  right  to  prove  that  before  these  influences  were  applied, 
she  told  the  same  story  as  she  swears  to  now  on  the  trial." 

In  the  Mitchell  case,  36  Texas  Grim.  Rep.,  302,  this  Gourt, 
again  speaking  through  Judge  Hurt,  says:  **Neal  was  introduced 
as  a  witness  for  the  State.  There  had  been  an  application  and* 
trial  for  bail,  Neal  testified  on  that  trial  for  himself.  Before  in- 
troducing him  at  a  witness  in  this  case  a  Tiolle  prosequi  was  enter- 
ed. Upon  cross-examination  appellant's  counsel  asked  him  if  his 
case  had'  not  been  tioI  pros' d.  He  answered  in  the  affirmative. 
Gounsel  for  the  State  asked  him  if  his  testimony  of  the  habeas 
corpus  trial  was  not  the  same  as  that  given  on  this  trial.  He  an- 
swered that  it  was.  This  question  and  answer  were  over  the  ob- 
jection of  appellant,  the  objection  being  that  you  could  not  thus 
support  a  witness.  The  law  is  with  the  action  of  the  court  below. 
Evidently,  when  the  counsel  for  the  appellant  proved,  that  the 
prosecution  had  been  nol  pros' d  as  to  Neal,  the  purpose  was  to 
impeach  him  by  showing  that  that  was  the  cause  of  his  testifying 
as  he  did,  and  that  his  testimony  therefore  was  corrupt,  and  per- 
haps induced  by  a  bargain  between  him  and  the  State.  Under  this 
state  of  the  case  the  party  introducing  him  could  show  that  he 
made  the  same  statement  before  his  case  was  dismissed.  This  is 
not   an   open  question." 

The  last  mentioned  case  is  in  all  respects  similar  to  the  instant 
case,  save  that  in  the  ^litchell  case  the  witness  who  was  attacked 
was  permitted  to  state  that  before  his  case  was  dismissed,  his 
statement  of.  the  matter  was  the  same  as  his  testimony  then  being 
given;  and  in  the  instant  case,  the  statement  was  introduced,  and 
appears  upon  inspection  to  be  substantially  the  same;  in  the  one 
case  the  showing  that  it  was  the  same,  being  by  statement  that  it 
was,  and  the  other  by  profert.  A  Gomparison  of  the  testimony 
of  Fluellyn,  as  given  on  the  witness  stand  in  the  instant  case, 
and  the  statement,  as  made  to  the  county  attorney  before  the 
prosecution  against  him  was  dismissed,  will  disclose  no  material 
variance  in  any  point.  To  the  same  effect  as  the  above  cases,  is  the 
case  of  Rallow  v.  State,  42  Texas  Grim.  Rep.,  266;  the  Keith 
case,  44  S.  W.  Rep.,  849 ;  the  Williams  case,  67  Texas  Grim.  Rep., 
303,  and  the  Jones  case,  38  Texas  Grim.  Rep.,  103. 

We  are  not  to  be  understood  as  holding  that  a  witness  may  be 
supported  generally  by  proof   of   prior   statements   similar  to   the 
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testimony  given  by  him  on  the  trial.  When  a  witness  is  discredited 
by  proof  of  bad  general  reputation,  or  the  commission  of  other 
crimes^  or  when  under  cross-examination,  he  contradicts  himself, 
or  tells  his  story  badly,  or  develops  a  poor  memory,  we  do  not  think 
he  may  be  thus  sustained ;  when  he  is  attacked  by  testimony,  either 
by  his  own  admission,  or  the  word  of  others,  the  effect  of  which 
attack  is  to  show  that  on  former  occasions  his  narration  was  vari- 
ant from  that  now  given,  he  may  be  supported  by  proof  of  former 
statements  similar  to  his  present  testimony;  likewise,  when  the 
form  of  attack  is  testimony,  either  by  his  admission  or  otherwise, 
of  a  corruptive  influence  which  has  approached  the  witness  since 
the  time  of  the  occurrence  to  which  his  testimony  relates,  by 
which  influence  his  instant  narrative  might  reasonably  be  affected, 
he  may  be  sustained  by  testimony  as  to  his  account  of  the  same 
matter  prior  to  the  approach  of  such  corruptive  influence.  Branch's 
An.  Penal  Code,  Sees.  181-182. 

We  conclude  that  no  error  was  committed  in  the  admission  of  this 
statement  made  by  the  witness  Pluellyn  to  the  county  attorney. 

This  disposes  of  the  contentions  presented  by  appellant,  and  no 
reversible  error  appearing,  the  judgment  of  the  trial  court  is 
affirmed. 

A-ffittned. 

ON    REHEARING. 

March  24,  1920. 

LATTIMORE,  Judge. — Appellant  presents  his  motion  for  rehear- 
ing, complaining  chiefly  that  we  erred  in  holding  the  evidence 
sufficient  to  sustain  the  judgment;  and  further  urging  that  there 
was  no  identification  of  the  property  sold  by  appellant,  and  no 
positive  testimony  of  any  loss  by  the  alleged  owner. 

We  have  again  gone  over  the  statement  of  facts  on  these  points. 
The  house  from  which  the  alleged  stolen  property  was  taken,  was 
a  wholesale  grocery,  carrying  a  large  stock  of  various  kinds  of 
groceries.  H.  Connell  was  the  manager,  and  as  such  had  the  care, 
control,  and  management  of  said  property,  and  was  familiar  with 
said  stock.     He  testified  as  follows: 

'*0n  the  second  day  of  April,  1918,  we  had  some  property  stolen 
down  there  .  .  .  There  was  some  property  stolen,  or  missed. 
.  ^.  .  There  was  some  sugar  taken  .  .  .  packed  in  sacks 
.  .  .  one  hundred  pound  sacks  .  .  .  Yes,  there  was  some 
lard  missed  ...  I  identified  the  coffee  that  was  recovered. 
.  .  .  The  value  of  the  two  sacks  of  coffee  I  recovered  was  about 
twenty-five  or  thirty  dollars.  The  two  100  pounds  sacks  of  sugar 
were  worth  $8  a  sack;    three  100  pound  cans  of  lard  was  worth 
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twenty  cents  a  pound;    the  seven  cases  of  lard  waa  worth  $10  a 
case." 

The  property  thus  spoken  of  by  Mr.  Connell,  was  sold  by  ap- 
pellant to  witness  Fluellyn,  who  testified  to  the  statements  made 
by  appellant  in  accounting  for  his  possession  of  said  property,  and 
right  to  sell  same.  These  statements  made  by  appellant,  were 
unquestionably  false.  There  was  no  attempt  made  on  the  Irial 
by  appellant,  or  by  any  witness  for  him,  to  suggest  that  said  prop- 
erty was  honestly  acquired  by  him,  or  that  he  had  no  connection 
therewith,  or  that  his  connection,  if  any,  was  innocent.  The  evi- 
dence was  sufficiently  strong  to  warrant  the  jury  in  convicting  ap- 
pellant, and  giving  him  the  punishment  fixed. 

We  think  the  matter  of  the  admission  of  the  statement  of  the 
witness  Fluellyn,  made  some  time  after  the  alleged  theft,  was  cor- 
rectly decided  in  the  original  opinion. 

We  have  carefully  gone  over  each  contention  made  by  appellant 
in  his  motion,  but  regret  our  inability  to  agree  with  same. 

The  motion  for  rehearing  will  be  overruled. 

Overruled. 


MARCH,  1920. 

Dick  Fitzgerald  v.  The  State. 
No.     5567.     Decided  March  3,  1920. 

1. — ^Eobbery — Cliaiige  of  Venue — ^Practice  in  District  Court — ^Indictment. 

Where  the  motion  to  quash  the  indictment  came  after  the  venue  had 
been  changed,  the  same  was  too  late,  as  it  is  required  that  all  special  pleas 
must  be  presented  before  the  change  of  venue  is  had.  Following:  Goode 
v.  Slate,  67  Texas  Crlm.  Rep.,  229. 

2. — Same — ^Evidence — ^Finding  Stolen  Property. 

Upon  trial  of  robbery,  there  was  no  error  in  admitting  testimony  that 
the  district  attorney  and  others  went  to  the  house  defendant  had  been 
living  in,  after  the  robbery  was  committed  and  there  found  in  the  loft  the 
watch  which  had  been  taken  in  the  alleged  robbery. 

3. — Same — Charge  of  Court — AccompUce — Question  of  Fact — Rule  Stated. 

Where  the  issue  of  accomplice  was  contested  there  was  no  error  in 
submitting  this  question  of  fact  in  a  proper  charge  to  the  jury.  FoUowkig: 
Tucker  v.  State  58  Texas  Crim.  Rep.,  271,  and  other  cases;  besides,  there 
was  direct  testimony  that  this  witness  was  not  an  accomplice. 

4. — Same — Circumstantial  Evidence — Charge  of  Court — Confession. 

The  confession  of  an  accused,  though  testified  to  by  one  who  is  admitted 
to  be  an  accomplice;  would  take  the  case  out  of  the  domain  of  circumstantial 
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evidence  and  no  charge  thereon  Is  necessary.    Following:  McKlnney  v.  State, 
48  Texas  Crlm.  Rep.»  405,  and  other  cases. 

5. — Same — ^Principals — Charge  of  Ck>nrt. 

Where,  upon  trial  of  robbery,  the  evidence  showed  that  the  same  was 
committed  by  defendant  and  a  Stele's  witness,  there  was  no  error  In  sub- 
mitting a  charge  on  principals. 

6. — Same— Moral  Turpitude — Other  Offense — Charge  of  Court — ^Practice. 

Where,  upon  trial  of  robbery,  it  was  shown  that  the  defendant  had 
been  charged  or  convicted  of  other  oftenses,  and  the  court  in  his  charge  limit- 
ed said  testimony  to  the  credibility  of  the  defendant,  after  his  attention 
had  been  called  to  his  omission  to  do  so,  there  was  no  reversible  error. 

7. — Same — Requested  Charges — ^Practice  on  Appeal. 

Where  the  matters  contained  in  the  refused  special  charges  were  covered 
In  the  court's  main  charge  there  was  no  error. 

8. — Same — ^Rehearing — ^Finding  of  stolen  Property — Cross-examination. 

Where,  upon  trial  of  robbery,  it  appeared  from  the  evidence  that  the 
officers  of  the  law  found  the  alleged  stolen  watch,  after  the  robbery,  in 
defendant's  premises,  but  there  was  no  testimony  as  to  how  they  received 
the  Information  which  led  them  to  the  findings  of  said  watch,  but  such 
testimony  was  introduced  by  the  defense  upon  cross-examination,  there 
was  no  reversible  error.    Distinguishing:  Short  v.  State,  61  S.  W.  Rep.,  305. 

S. — Same — Accomplice — Charge  of  Court. 

Where  the  court  was  justified  in  not  assuming  that  a  certein  witness 
was  an  accomplice,  and  submitted  the  question  as  one  of  fact  to  the  jury, 
there  was  no  reversible  error. 

10. — Sufficiency  of  the  Evidence — Corroboration. 

Where  the  question  of  the  sufficiency  of  the  State's  testimony  to  corrob- 
orate the  alleged  accomplice  was  a  question  of  fact,  the  verdict  will  not 
be  disturbed. 

Appeal  from  the  District  Court  of  Donley.  Tried  below  before 
the  Hon.  Henry  S.  Bishop,  judge. 

Appeal  from  a  conviction  of  robbery ;  penalty,  ten  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Veale  &  Lumpkin  and  L.  C.  Barrett,  for  appellant. — Cited: 
Jernigan  v.  State,  10  Texas  Crim.  App.,  546;  Dunn  v.  State,  15 
id.,  560 ;  Sanders  v.  State,  31  Texas  Crim.  Rep.,  525 ;  Holmes  v. 
State,  70  Texas  Crim.  Rep.,  214,  156  S.  W.  Rep.,  1172 ;  Short  v. 
State,  61  S.  W.  Rep.,  305. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — 
Cited:    Wyatt  v.  State,  38  Texas  Crim.  Rep.,  256; 
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LATTIMORE,  Judge. — ^Appellant  received  a  sentence  of  ten 
years  in  the  District  Court  of  Donley  County,  for  the  offense  of 
robbery,  from  which  conviction  he   appeals. 

Appellant  was  indicted  in  the  District  Court  of  Potter  County, 
for  said  offense,  said  indictment  being  returned  on  March  29, 
1919.  On  April  1,  of  said  year,  he  was  duly  arraigned  and  entered 
his  plea  of  not  guilty,  and  thereafter,  on  June  12,  1919,  the  venue 
of  the  case  was  changed  to  Donley  County,  the  order  of  the  court 
therefor  reciting  that  it  was  done  of  the  court's  own  motion,  all 
parties  agreeing  and  consenting  to  the  same.  Thereafter,  when  called 
for  trial  in  Donley  County,  appellant  filed  a  motion  to  quash  the 
indictment,  on  the  ground  that  same  was  duplicitous,  uncertain 
and  charged  no  offense  against  the  laws  of  the  State  of  Texas. 
The  motion  to  quash  came  after  the  venue  had  been  changed, 
and  was  too  late.  It  is  the  well  settled  law  of  this  State,  both  by 
statute  and  decisions,  that  all  special  pleas  and  exceptions  must 
be  presented  before  the  change  of  venue  is  had.  Vernon's  C.  C.  P., 
Art.  630 ;     Goode  v.  State,  57  Texas  Crim.  Rep.,  229. 

Referring  to  the  procedure  after  a  change  of  venue,  this  Court, 
in  the  Goode  case,  supra,  says :  * '  All  that  is  left  to  be  done  there- 
after in  the  court  to  which  the  cuse  is  removed,  is  to  try  the  issue 
joined  upon  a  plea  of  not  guilty,  and  pronounce  judgment  thereon 
according  to  law." 

Appellant  presents  as  his  second  assignment  of  error,  the  matters 
complained  of  in  his  bills  of  exceptions  Nos.  2,  3,  4  and  5.  Said 
bills  2,  3,  and  4  show  that  the  State  was  permitted,  over  objection, 
to  introduce  the  testimony  of  the  three  persons  named  in  said 
several  bills,  to  the  effect  that  they  went,  together  with  the  dis- 
trict attorney,  to  a  house  at  308  Harrison  Street,  in  the  City  of 
Amarillo,  in  which  house  appellant  had  been  living,  and  that  on  the 
side  of  the  house  occupied  by  appellant  and  a  woman  named  Rippey, 
up  in  the  loft,  said  parties  found  a  watch,  which  was  identified  by 
the  alleged  injured  party  as  the  one  taken  from  him  on  the  occa- 
sion of  the  alleged  robbery.  The  objection  made  by  appellant  to 
this  was  that  when  said  watch  was  found  appellant  and  the  woman 
had  been  arrested,  and  were  in  jail  and  not  present ;  that  the  rob- 
bery, if  any,  had  already  been  committed.  Said  bill  No.  5  shows 
that  after  said  evidence  was  admitted,  appellant  placed  the  district 
attorney  on  the  stand,  and  had  him  to  state  that  he  ^ot  his  informa- 
tion as  to  the  whereabouts  of  said  watch  from  one  Hollobaugh,  who 
told  him  that  he  got  such  information  from  appellant.  Thereupon, 
appellant's  counsel  made  a  motion  to  have  the  testimony  of  the 
three  witnesses  complained  of  in  the  above  bills  of  exceptions,  with- 
drawn and  excluded,  for  the  same  reasons  given  in  his  objections 
above  set  out,  and  for  the  further  reason  that  the  information 
which  led  the  parties  to  find  said  watch  did  not  come  from  appel- 
lant, but  from  another  party,    This  motion  was  refused.     No  error 
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appears  in  the  action  of  the  trial  court  in  any  of  the  matters  re- 
ferred to.  That  the  watch  found  in  the  loft  was  the  one  taken  from 
Miller,  the  owner,  was  not  controverted.  That  it  was  found  by  the 
officers  in  the  house  occupied  by  appellant,  was  material,  and  evi- 
dence of  that  fact  was  admissible,  the  weight  of  such  testimony  being 
for  the  jury.  It  could  make  no  difference  as  to  the  admissibility 
of  such  evidence,  from  what  source  the  officers  learned  the  where- 
abouts of  said  watch,  and  if  there  was  any  fact  relevant  to  the 
question  as  to  how  the  watch  came  to  be  in  such  place,  which  had 
defensive  weight,  it  was  appellant's  right  to  have  the  same  before 
the  jury,  to  thus  enable  them  to  decide  what  weight  to  give  to  the 
finding  of  said  watch  at  said  place.  No  objections  seem  to  have 
been  made  by  the  State  to  appellant  proving  by  the  district  at- 
torney that  information  as  to  where  to  look  for  said  watch  came 
to  said  attorney  from  another  than  appellant,  and  it  nowhere  ap- 
pears that  appellant  was  denied  the  right  to  follow  up  such  proof 
by  any  other  at  his  command,  to  show  why  said  watch  came  to  its 
hiding  place,  and  if  possible,  that  it  was  not  put  there  by  appellant. 

Appellant  presented  various  exceptions  to  the  court's  charge » 
one  being  to  the  submission  to  the  jury  of  the  question  as  to 
whether  or  not  the  witness  HoUobaugh  was  an  accomplice.  The 
submission  of  such  question  to  the  jury,  under  the  facts  of  this 
case,  was  entirely  proper.  The  State's  theory  of  the  case  was  that 
Miller,  the  alleged  injured  party,  was  robbed  by  appellant  and  one 
Blackburn.  Miller  testified  that  at  the  time  of  the  alleged  '*  hold- 
up," one  of  the  parties  had  and  displayed  a  nickel-plated  pistol. 
At  the  house  at  308  Harrison  Street,  referred  to,  was  also  found  a 
nickel-plated  pistol.  At  the  house  at  308  Harrison  Street,  referred 
to,  was  also  found  a  nickel-plated  pistol.  The  witness  HoUobaugh 
testified  for  the  State  that  he  owned  a  nickel-plated  pistol,  and  had 
left  it  in  a  room  at  308  Harrison  Street,  occupied  by  said  Black- 
burn, who  was  present  and  knew  that  the  pistol  was  left  there; 
that  later,  upon  coming  to  get  his  said  pistol,  be  found  it  gono. 
Further,  this  witness  testified  that  after  hearing  of  said  robbery 
he  was  at  the  house  at  308  Harrison  Street  at  a  time  when  appel- 
lant and  Blackburn  were  both  there,  and  that  appellant  told  him 
that  he  and  Blackburn  had  robbed  Miller  and  that  they  took  a 
watth  off  him ;  that  Miller  was  so  scared  that  he  would  not  suspicion 
them ;  that  about  the  same  time,  Blackburn  pulled  out  of  his 
pocket  the  nickel-plated  pistol  of  appellant,  which  appellant  identi- 
fied as  his.  Appellant's  theory,  developed  from  the  cross-examina- 
tion of  Hollubaugh,  and  other  evidence,  was  that  if  any  robbery  was 
committed,  HoUobaugh  and  Blackburn  were  the  guUty  parties. 

It  is  the  common  practice,  under  our  law,  to  instruct  the  jury 
that  a  given  witness  is  an  accomplice,  if  such  fact  plainly  appear 
to  the  trial  court,  but  it  is  entirely  permissible  and  proper  for 
him  to  submit   the   question  as   to   whether   in    fact  such    witness 


Digitized  by  VjOOQ IC 


38  87  Texas  Criminal  Reports.  [March, 

be  an  accomplice,  when  the  issue  thereon  is  contested.  White  v. 
State,  30  Texas  Grim.  App.,  652;  Williams  v.  State,  33  Texas 
Grim.  Rep.,  135;  Tucker  v.  State,  58  Texas  Grim.  Rep.,  271;  Sav- 
age V.  State,  75  Texas  Grim.  Rep.,  213,  170  S.  W.,  Rep.,  730. 

On  the  question  as  to  whether  said  witness  HoUobaugh  was  an 
accomplice,  we  further  observe  that  said  Blackburn,  the  party 
supposed  to  have  committed  said  robbery  jointly  with  appellant, 
also  testified  as  a  witness  for  the  State  to  all  of  the  facts  and 
details  of  the  robbery  of  said  Miller  by  himself  and  appellant, 
using  said  pistol,  and  nowhere  connected  the  said  HoUobaugh  with 
said  crime. 

Nor  was  this  a  case  of  circumstantial  evidence,  and  the  court 
did  not  err  in  refusing  to  submit  the  law  of  same.  A  confession 
of  an  accused,  though  testified  to  by  one  who  is  admitted  to  be 
an  accomplice,  would  take  the  case  out  of  the  domain  of  circumstan- 
tial evidence.  Thompson  v.  State,  32  Texas  Grim.  Rep.,  222; 
McKinney  v.  State,  48  Texas  Grim.  Rep.,  405;  Johnson  v.  State, 
72  Texas  Grim.  Rep.,  387,   162  S.  W.   Rep.,  512. 

Blackburn  having  testified  at  length  to  the  joint  robbery  by  him- 
self and  appellant,  of  said  Miller,  there  was  no  error  in  the  charge 
of  the  court  on  the  question  of  principals. 

Appellant  furthur  contends  that  the  trial  court  erred  in  failing 
to  instruct  the  jury  not  to  consider  for  any  purpose,  excepting  as 
affecting  his  credibility,  if  it  did  affect  the  same,  evidence  that  ap- 
pellant had  been  charged  or  convicted  of  other  offenses.  Excep- 
tion was  originally  taken  to  the  court's  failure  to  give  such  charge, 
but  upon  presentation  of  said  exceptions,  the  court  promptly  added 
sucli  instruction  to  his  charge,  and  gave  the  same  to  the  jury.  This 
is  one  of  the  beneficial  results  aimed  at  by  the  law,  requiring  ex- 
ceptions to  the  charge  to  be  made  before  the  same  is  read. 

The  matters  contained  in  the  special  charges  asked  and  refused, 
have  all  been  covered  by  what  has  been  saiu  in  this  opinion. 

Finding  no  error  in  the  record,  the  judgment  of  the  trial  court 
is  affirmed. 

Affirmed. 

ON    REHEARING. 


March  3,   1920. 

LATTI^IORE,  Judge. — Appellant  presents  his  motion  for  a  re- 
hearing with  much  force.  Among  other  propositions,  he  asserts 
that  the  acts  and  declarations  of  a  co-conspirator,  made  after  the 
conspiracy  is  ended,  are  inadmissible  against  an  accused ;  also,  that 
an  accomplice  cannot  be  corroborated  by  proof  of  his  own  acts 
and  statements,  in  the  absence  of  the  accused;  also,  that  an  ac- 
complice   cannot  corroborate    himself.      With  all  of  these    proposi- 
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lions,  we  are  in  hearty  accord,  but  fail  to  see  their  application  in 
this  case.  The  witness  Blackburn  was  an  accomplice,  a  confessed  co- 
principal  with  appellant,  in  the  alleged  robbery,  and  while  on  the 
witness  stand,  testified  fully  to  the  details  of  said  occurrence,  stat- 
ing, among  other  things,  that  he  and  appellant  took  from  Mr. 
Miller,  the  party  claimed  to  have  been  robbed,  his  watch,  which 
was  concealed  in  the  ceiling  of  the  house  occupied  by  appellant. 
There  remained  but  one  thing  needful,  in  order  to  make  out  a 
case  for  the  State,  and  that  was  to  corroborate  the  testimony  of 
said  accomplice.  This  burden  the  State  sought  to  meet  by 
the  testimony  of  the  officers,  that  they  found  the  watch  of 
Mr.  Miller  in  the  ceiling  of  said  house,  so  occupied  by  the  appel- 
lant. Was  the  fact  of  finding  said  watch  at  said  place,  legitimate 
testimony?  We  think  so.  Appellant's  objection  to  said  testi- 
mony as  to  the  finding  of  said  watch,  seems  to  be  wholly  based 
on  the  proposition  that  appellant  was  not  present  at  the  time  the 
search  was  made,  and  further,  that  the  information  which  caused  the 
officers  to  look  for  said  watch  at  said  place,  came  fromi  one 
Hollobaugh,  who  in  turn  got  the  same  from  said  Blackburn. 

The  State  merely  offered  proof  of  the  finding  of  the  watch  at  a 
given  time  and  place,  to  which  appellant  objected,  and  in  order 
to  give  support  to  his  objection,  himself  introduced  the  evidence 
that  the  officers  learned  of  the  whereabouts  of  said  watch  from  Hollo- 
baugh. If  this  latter  evidence  was  objectionable,  the  State  cannot  be 
I'harged  with  its  introduction.  The  case  of  Short  v.  State,  61  S.  W. 
Rep.,  »305,  is  cited  and  discussed  at  length,  as  a  case  in  point,  and 
holding  adversely  to  our  views,  as  expressed  in  the  original  opinion. 
We  are  unable  to  find  any  similarity.  In  said  case,  the  accomplice 
not  only  testified  for  the  State  to  the  details  of  the  alleged  crime, 
but  in  addition,  the  State  placed  in  evidence,  by  a  witness  named 
Collins,  a  confession  made  by  the  accomplice  to  Collins,  in  the 
absence  of  appellant.  This  court  held  such  evidence  inadmissible 
and  this  was  the  only  point  in  the  Short  case.  This  sheds  no 
light  on  the  instant  case.  Not  only  did  the  State  not  put  in  evi- 
dence any  statement  of  Hollobaugh,  by  means  of  which  the  officers 
found  said  watch,  but  his  name  was  not  mentioned  by  them;  noi" 
did  the  State  offer  any  proof  from  said  officers  as  to  why  or  how 
they  came  to  go  to  appellant's  house  and  make  the  search  which 
resulted  in  the  finding  of  said  watch. 

The  question  as  to  the  admissibility  of  the  testimony  of  the  con- 
fession of  an  accomplice  is  not  in  this  case.  The  State  introduced 
no  such  evidence.  Certainly  the  appellant  could  not  himself  intro- 
duce the  same,  and  then  seek  a  reversal  because  thereof. 

Hollobaugh  was  a  witness  for  the  State.  He  denied  any  com- 
plicity in  the  robbery,  and  no  witness  said  that  he  had  anything  to 
do  with  it,  but  it  appeared  that  he  was  a  friend  of  the  accom- 
plice Blackburn,  and  that  Blackburn  used  his  pistol  in  accomplish- 
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ing  the  crime.  We  think  the  court  was  justified  in  not  assuming 
that  HoUobaugh  was  an  accomplice,  and  in  submitting  the  question 
as  to  whether  such  was  his  character,  to  the  jury. 

The  question  of  the  suflSciency  of  the  State's  testimony  to  cor- 
roborate the  accomplice  Blackburn,  being  primarily  for  the  jury, 
and  they  having  decided  the  same  against  him,  we  would  not  feel 
warranted  under  the  facts  in  disturbing  their  verdict. 

Finding  no  reversible  error  complained  of  in  the  motion,  the  same 
is  overruled. 

Overruled. 


Chester  Willoughby  v.  The  State. 

No.    6574.    Decided  December  10»  1919. 

Rehearing  granted  March  3,  1920. 

1.— Burglary— Baoognlxance—PunUOunent. 

Where  the  recognizance  failed  to  state  the  punishment  fixed  against  the 
appellant  the  same  Is  defective.  Following:  Watson  v.  State,  62  Texas  Crlm. 
Rep.»  620,  and  other  cases. 

2. — Same — ^Becognlxancft-— Appeal — ^Felony — Statutes   Ck>n8trued. 

Article  320,  Vernon's  C.  C.  P.,  binds  the  appellant  only  for  his  appear, 
ance  In  the  trial  court,  but  article  903  of  said  code  prescribes  the  form  of  re- 
cognizance  which  should  be  given  by  one  who  is  convicted  of  a  felony  and 
appeals,  and  such  recognizance  should  state  the  amount  of  punishment. 
Following:  Hays  v.  State,  83  Texas  Crlm.  Rep.,  596;  204  S.  W.  Rep.,  330» 
and  other  cases.  But  the  appellant  was  allowed  to  file  in  the  trial  court  a 
proper  appeal  bond  and  the  case  Is  now  here  heard  on  Its  merits. 

8. — Same — ^Burglarious  Entry — Guilty  Participation. 

Where,  upon  trial  of  burglary,  the  Indictment  charged  burglary  by 
breaking  and  entry  In  the  usual  form,  and  the  evidence  showed  that  the 
fastening  on  the  transom  bad  been  broken  ofT  and  the  property  had  been 
taken  from  the  burglarized  house,  said  entry,  etc.,  was  sufficiently  proved. 

4. — Same— Sufficiency  of  the  Evidence — ^Practice  on  AppeaL 

Inasmuch  as  the  case  is  reversed  for  other  reasons  the  sufficiency  of 
the  evidence  is  not  discussed  as  a  whole. 

6. — Same — Cross^xamination— Evidence. 

Where  the  State  contended  that  if  any  error  was  committed  In  the 
original  admission  of  defendant's  statement,  that  the  suit  case  and  grip  was 
his  property,  the  same  was  rendered  harmless  because  defendant  brought 
out  the  same  facts  on  cross-examination,  the  same  is  untenable. 

6. — Same — Confession — ^Evidence— Fruits  of  Crime. 

Where,  upon  trial  of  burglary,  the  evidence  showed  that,  something 
like  a  month  after  the  said  burglary,  two  hand  grips  and  a  suit  case  were 


Digitized  by  VjOOQ IC 


1920.]  WiLLOUGHBY  V.  The  State.  41 

found  in  different  places  under  a  house  which  was  ocoupied  by  defendant 
and  his  mother  who  were  not  at  home  at  the  time,  and  that  the  grips  were 
taken  away  by  the  officers  to  police  headquarters  and  defendant  later  came 
down  to  the  police  station  with  an  officer  and  as  he  entered  the  office  said, 
'^hat  suit  case  and  black  grip  is  my  property/'  the  contention  of  the  State 
that  defendant's  statement  was  admissible  because  the  stolen  property  was 
found  is  untenable,  because  it  was  already  found  when  the  statement  was 
made. 

7. — Same — ^Declaration  by  Defendant — ^Eyldence— Arrest — Oonfetsion. 

Where,  upon  trial  of  burglary,  the  evidence  showed  that  a  suit  case  and 
grip  were  found  some  time  after  the  burglary  which  contained  the  alleged 
btolen  property,  and  when  the  defendant  was  shown  the  same  said  that  they 
were  his  property,  the  same  is  a  confession  and  must  be  taken  as  an  in- 
culpatory statement. 

8. — Same — ^BTidence — Confession — ^Arrest. 

Where,  upon  trial  of  burglary,  it  was  shown  that  the  defendant  when 
he  made  the  statement  of  the  ownership  of  the  alleged  stolen  property  was 
in  custody  of  an  officer,  although  he  was  not  then  formally  arrested,  hl3 
confession  was  inadmissible  unless  it  was  made  as  the  statute  directed  and 
it  was  reversible  error  to  admit  tbe  same  in  evidence. 

Appeal  from  the  Criminal  District  Court  of  Bowie.  Tried  below 
before  the  Hon.  P.  A.  Turner,  judge. 

Appeal  from  a  conviction  of  burglary;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

Mahaffey,  Keeny  a  Dalby  and  S.  J.  Robison,  for  appellant. — On 
question  of  confessions:  Binkley  v.  State,  51  Texas  Crim.  Rep.,  54, 
100  S.  W.  Rep.,  780;  Dover  v.  State,  81  Texas  Crim.  Rep.,  545, 
197  S.  W.  Rep.,  192;  Wimberly  v.  State,  22  Texas  Crim.  Rep.,  506. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — 
On  question  of  cross-examination:  Covington  v.  Sloan,  124  S.  W. 
Rep.,   690. 

On  question  of  confession:  Whorton  v.  State,  69  Texas  Crim. 
Rep.,  1,  152  S.  W.  Rep.,  1082;  Mason  v.  State,  168  S.  W.  Rep.,  122. 

On   question  of  arrest:  Fielder  v.   State,   40   Texas  Crim.   Rep.,  ' 
184;  Turner  v.  State,  62  id.,  65;  Lane  v.  State,  69  Texas  Crim. 
Rep.,  65,  152  S.  W.  Rep.,  897. 

IjATTIMORE,  Judge. — Appellant  was  convicted  of  burglary  in 
the  District  Court  of  Bowie  County,  and  given  two  years  in  the 
penitentiary. 

The  Assistant  Attorney  General  has  made  a  motion  to  dismiss 
this  appeal,  because  the  recognizance  of  the  appellant,  as  the  same 
appears  in  the  record,  does  not  show  the  punishment  fixed  against 
appellant.     The  recognizance  is  as  follows: 

**THIS  DAY  Came  into  open  Court,  Chester  Willoughby,  De- 
fendant in  the  above  styled  and  numbered  cause,  who,  together  with 
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Prank  Davenport  and  J.  A.  Davenport,  Sureties,  acknowledged  them- 
selves jointly  and  severally,  indebted  to  the  State  of  Texas,  in  the 
sum  of  One  Thousand  ($1000)  Dollars,  Conditioned  that  the  said 
(Chester  Willoughby,  who  stands  charged  with  the  offense  of  a  felony 
m  this  Court,  and  who  has  been  convicted  of  the  offense  of  a  Felony 
in  this  Court,  shall  appear  before  this  Court  from  day  to  day, 
and  from  Term  to  Term  of  same,  and  not  depart  therefrom, 
without  leave  of  this  Court,  in  order  to  abide  a  judgment  of  the 
Court  of  Criminal  Appeals  of  the  State  of  Texas,  in  this  cause." 

An  inspection  of  the  recognizance  will  show  that  the  ground  of 
the  motion  is  well  taken,  and  the  appeal,  for  that  reason,  is  dis- 
missed. Hays  V.  State,  83  Texas  Crim.  Rep.,  569,  204  S.  W.  R., 
330;  Goss  V.  State,  83  Texas  Crim.  Rep.,  349,  202  S.  W.  R.,  956; 
Watson  V.  State,  62  Texas  Crim.  Rep.,  620. 

The  motion  is  sustained  and  the  appeal  dismissed. 

Dismissed, 

ON    REHEARING. 

January  14,  1920. 

LATTIMORE,  Judge. — This  case  comes  before  us  both  upon  the 
appellant's  motion  for  rehearing,  and  for  permission  to  file  a  new 
obligation  for  appeal. 

The  case  was  dismissed  at  a  former  day  of  this  term,  because 
of  a  defective  recognizance. 

In  the  motion  for  rehearing,  appellant  insists  that  it  is  not 
necessary  for  a  recognizance,  in  a  felony  case,  to  state  more 
than  that  appellant  was  charged  with  a  felony  and  convicted 
of  a  felony,  and  Article  320,  Vernon's  C.  C.  P.,  is  cited  in  support 
of  this  contention.  Said  article  has  reference  only  to  the  form  of 
recognizance  made  necessary  by  our  statute,  in  felony  cases 
pending  in  the  District  Court,  and  binds  the  appellant  only 
for  his  appearance  in  said  court,  and  has  no  reference  to  the  form  ot 
recognizance  necessary  on  appeal.  Article  903  of  said.  C.  C.  P., 
is  the  article  of  our  statute  which  prescribes  the  form  of  re- 
cognizance which  should  be  given  by  one  who  is  convicted  of  a 
felony,  and  who  desires  to  appeal;  and  the  length  of  whose  sen- 
tence is  such  as  that  he  may  give  bail  pending  such  appeal.  The 
form  referred  to,  and  prescribed  by  statute,  contains  a  blank 
for  the  insertion  of  the  name  of  the  offense  charged  against  the 
accused,  as  well  as  a  blank  for  the  name  of  the  offense  of  which 
he  is  convicted ;  and  we  feel  sure  that  if  it  had  been  the  intention 
of  the  Legislature  that  such  recognizance  should  only  state  that 
the  accused  was  charged  with  a  felony,  and  convicted  of  a  felony, 
said  form  would  have  so  stated. 
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In  addition  to  believing  that  the  recognizance  on  appeal  should 
state  the  particular  offense  charged  against  the  accused,  and  of 
which  he  has  been  convicted,  we  also  believe  that  said  recognizance 
should  state,  the  amount  of  his  punishment.  Our  Statute  pro- 
vides that  unless  said  punishment  should  be  for  less  than  a  given 
number  of  years,  bail  on  appeal  is  not  allowable,  and  it  should 
be  made  to  appear  by  recognizance  that  the  punishment  is 
for  less  than  said  number  of  years.  In  Goss  v.  State,  83  Texas  Crim. 
Rep.,  349,  202  S.  W.  Rep.,  956,  the  same  being  a  felony  case,  the 
appeal  was  dismissed  because  the  recognizance  of  appellant,  while  at-  ' 
tempting  to  follow  the  terms  prescribed  by  Article  903  supra,  did  not 
state  that  appellant  had  been  convicted,  and  did  not  name  the  offense. 

In  Hayes  v.  State,  83  Texas  Crim.  Rep.,  596,  204  S.  W.  Rep.,  330, 
also  a  felony  case,  the  recognizance  was  held  defective  because  the 
same  did  not  set  forth  the  punishment  awarded.  The  motion  for  re- 
hearing is  overruled. 

Appellant's  motion  to  be  allowed  to  file  a  proper  obligation  for 
appeal,  in  case  his  motion  herein  for  a  rehearing  is  overruled,  is 
granted,  and  appellant  is  allowed  twenty  days  after  the  entry  of 
this  order,  in  which  to  make  and  file  with  the  clerk  of  the  Criminal 
District  Court  of  Bowie  County,  Texas,  an  appeal  bond,  sub- 
stantially as  required  by  Article  904,  Vernon's  C.  C.  P.,  and  to 
have  a  copy  of  said  bond,  certified  by  the  clerk  of  said  court, 
filed  with  the  record  in  this  cause  in  this  Court,  in  which  event 
the  said  appeal  will  be  held  to  have  been  perfected.  Failing 
which,  the  order  of  dismissal  herein  will  stand,  and  the  clerk  of 
this  Court  will  at  once  notify  the  attorneys  of  record  of  appel- 
lant, of  this  order. 

Overruled  conditionally. 

ON   REHEARING. 

March  3,  1920. 

LATTIMORE,  Judge. — Appellant  having  filed  an  appeal,  bond, 
heretofore  directed  by  the  order  of  this  Court,  the  dismissal  of 
his  appeal  will  be  set  aside,  the  cause  reinstated,  and  now  con- 
sidered on  its  merits. 

Appellant's  first  contention  is  that  the  evidence  does  not  sup- 
port the  judgment,  either  as  to  the  fact  of  a  burglarious  entry, 
or  as  to  guilty  participation  by  appellant. 

Mr.  Howell,  the  owner  of  the  alleged  burglarized  house,  had 
a  place  of  business  in  Texarkana,  Texas,  which,  according  to  his 
testimony,  was  locked  and  closed  when  he  left  it  on  Monday  night, 
March  24,  1919,  at  which  time  the  transom  over  the  front  door 
was  also  closed  and  latched.  The  next  morning  it  was  discovered 
that  the  holder,  or  fastening  of  the  transom  had  been  broken  off. 
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and  had  dropped  down,  and  was  found  lying  by  the  side  of  the 
door;  the  transom  was  sprung  so  that  it  would  not  go  back  in 
place;  its  hinges  were  partly  split  out,  and  the  dust  and  dirt 
which  had  settled  in  the  transom,  had  been  rubbed  off.  It  was 
further  discovered  that  property  which  was  in  the  store  when  closed 
the  night  before,  was  inissing. 

The  indictment  charged  burglary  by  breaking  and  entry,  in  the 
usual  form,  and  we  think  the  evidence  ample  to  support  the  alle- 
gation and  to  establish  the  fact  that  the  house  had  been  burglarized 
in  the  manner  and  form  as  set  out  in  the  indictment. 

Referring  to  the  other  contention,  that  the  evidence  does  not 
support  the  conviction,  we  observe  that  inasmuch  as  the  case  must  be 
reversed  for  the  erroneous  admission  of  certain  evidence,  we  will 
not  express  an  opinion  as  to  the  evidence  as  a  whole.  From  the 
record  it  appears  that  something  like  a  month  after  said  burglary, 
two  hand-grips  and  a  suit-case  were .  found  in  different  places  un- 
der the  house  in  Texarkana  which  was  occupied  by  appellant  and 
his  mother,  neither  of  whom  appeared  to  be  at  home  at  that  time, 
and  neither  of  whom  testified  on  the  trial.  Some  evidence  indi- 
cates that  said  house  was  a  rooming  house,  though  nothing  appears 
to  show  that  other  persons  actually  occupied  said  house  at  the 
time  the  grips  and  suit  case  were  found.  When  the  oflScers  found 
»aid  grips  and  suitcase,  they  took  same  to  the  police  headquarters, 
and  an  officer  was  detailed  to  remain  at  the  premises,  with  in- 
structions to  bring  appellant  down  to  the  station  when  he  came 
in,  the  avowed  purpose  being  to  investigate  and  see  if  he  could 
explain  the  circumstances  of  the  property  being  placed  where 
it  was.  The  appellant  later  came  down  to  the  police  station  with 
said  officer,  and  as  he  entered  the  office,  it  appears  that  he  said — 
**That  suit-case  and  black  grip,  is  my  property."  It  is  further 
made  to  appear  that  no  one  had  asked  him  any  question  before 
he  made  this  statement,  and  except  inferentially,  no  prior  arrest 
was  shown.  The  chief  of  police,  however,  testified  that  at  the 
time  the  defendant  was  there,  he  was  being  detained.  Appellant 
complains  of  the  admission  of  this  evidence,  because  at  the  time, 
he  was  in  the  custody  of  the  officers  and  under  arrest,  within  the 
terms  of  Art.  810,  Vernon's  C.  C.  P.  The  State  asserts  that 
if  any  error  was  committed  in  the  original  admission  of  this  state- 
ment, same  was  rendered  harmless  because,  upon  cross-examination, 
appellant  brought  out  the  same  facts.  We  know  of  no  decision  ol 
this  Court,  nor  rule  of  criminal  law,  which  compels  an  accused, 
when  evidence  has  been  admitted  over  his  objection,  to  refrain 
from  the  right  of  cross-examination  as  to  such  evidence,  or  else 
be  penalized  by  loss  of  his  objection  and  bills  of  exception. 

It  is  also  contended  by  the  State  that  this  evidence  was  admissible, 
under  the  well  settled  rule  that  a  confession  is  competent  when  in 
same,   or  in  connection  therewith,  statements  are  made   which   are 
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found  to  be  true,  and  conduce  to  establish  the  guilt  of  the  accused, 
such  as  the  finding  of  stolen  property,  or  the  instrument  used  in 
the  commission  of  a  crime.  We  agree  to  the .  correctness  of  the 
rule  cited,  but  not  to  its  application  to  the  instant  case.  The  ofScers 
had  already  found  the  grips  and  suit-case,  and  had  brought  same 
to  the  police  headquarters  before  appellant  appeared  and  made  such 
statement.  We  find  nothing  in  said  declaration  which  could  or 
did  lead  to  the  discovery  of  stolen  property.  The  officers  not  only 
were  then  in  possession  of  the  grips,  but  they  had  looked  into  same, 
and  observed  that  the  contents  were  merchandise  and  articles  of 
clothing.  They  intended  to  further  examine  said  grips,  and  did 
do  so  but  not  because  of  the  statement  made  by  him.  There  was 
no  evidence,  aside  from  appellant's  statement,  showing  that  the 
grip  and  suit-case  in  fact  belonged  to  him.  We  cannot  agree 
with  this  contention  of  the  State. 

The  bill  of  exception  urging  that  the  admission  of  this  state- 
ment was  erroneous,  was  prepared  and  filed  by  the  court  below, 
in  lieu  of  one  presented  by  appellant,  and  ia  very  full  and  explicit. 
It  was  not  claimed  by  the  State  that  appellant  was  warned  at 
the  time  he  made  said  statement,  and  the  trial  court  states  in 
the  conclusion  of  his  bill  of  exceptions  that  he  overruled  the 
objection  because  of  his  opinion  that  the  accused  was  not  under 
arrest  at  the  time  he  claimed  the  grips  and  suit-case,  and  if  he  was 
under  arrest,  such  statement  was  not  a  confession.  Was  this  state- 
ment a  confession,  as  contemplated  by  the  terms  of  Article  810, 
supra f  The  exact  language  used  by  appellant,  was:  **That  suit- 
ease  and  black  grip  is  my  property."  The  suit-case  and  grip  at 
that  time  contained  property  which  had  been  recently  stolen  from 
the  burglarized  store.  The  manifest  purpose  of  the  State,  in  in- 
troducing this  evidence,  was  to  thereby  add  to  the  circumstance 
of  finding  said  property  under  the  house  where  appellant  lived, 
the  cogent  circumstance  of  his  claim  of  ownership  of  the  grip  and 
suit-case ;  else,  why  offer  it  t  It  was  an  inculpatory  statement,  and 
if  competent,  was  very  material.  We  have  held  that  when  a  direct 
confession  will  be  inadmissible,  a  statement  of  collateral  facts  tend- 
ing to  establish  the  main  fact,  is  likewise  inadmissible.  Austin  v. 
State,  15  Texas  Grim.  App.,  388;  Nolen  v.  State,  9  Texas  Cmu 
App.,  419;  Haynie  v.  State,  2  Texas  Crim.  App.,  168;  Majors  v. 
State,  63  Texas  Crim.  Rep.,  488.  We  think  this  rule  a  sound  one. 
A  confession  is  an  acknowledgment  of  guilt,  and  guilt  may  be 
proven  by  a  connected  chain  of  acts  and  declarations  as  completely 
as  by  the  direct  testimony  of  an  eyewitness,  or  a  direct  admission. 
A  confession  is  as  much  one  when  an  admission  of  a  criminating 
fact,  as  when  the  admission  of  the  entire  crime,  and  we  are  unable 
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to  distiDguish  the  difference  between  the  law  of  a  partial  and  that 
of  a  complete  acknowledgment  of  guilt.  We  think  the  statement  in 
question  one  within  the  term  confession,  as  used  in  Article  810, 
supra. 

Was  the  accused  under  arrest,  or  in  custody  at  the  time  the  state- 
ment was  made!  The  question  of  what  is  an  arrest  or  custody, 
is  one  of  law,  for  the  court,  and  when  the  evidence  is  uncontro- 
verted,  and  no  issue  of  fact  is  thereby  raised,  it  is  for  the  court 
to  decide  whether  or  not  the  accused  was  situated  so  as  that  the 
statement  was  admissible  or  not.  Article  734,  Vernon's  C.  C.  P., 
and  authorities  cited ;  Clark  v.  State,  84  Texas  Crim.  Rep.,  390,  207 
S.  W.  Rep.,  98. 

In  the  instant  case,  the  evidence  was  without  contradiction,  to 
the  effect  that  the  chief  of  police  left  an  officer  at  the  house  where 
the  grips  and  suit-case  were  found,  with  instructions  to  bring  appel- 
lant to  the  station,  and  that  in  accordance  with  such  instructions,  he 
was  later  brought  there.  The  exact  language  attributed  to  the  chief 
of  police,  in  the  bill  of  exceptions  in  one  place,  is  as  follows :  *  *  De- 
fendant was,  at  the  time  he  was  there  at  the  police  station,  be- 
ing detained  by  this  police  officer  and  myself.''  We  regret  our  in- 
ability to  agree  with  the  conclusion  reached  by  the  learned  trial 
judge  about  this  matter,  but  to  us  it  seems  beyond  question  that 
appellant  was  **in  the  custody  of  an  officer"  when  the  statement  of 
ownership  of  the  grips  and  suit-case  was  made,  and  that  being  true, 
under  our  view  that  such  statement  must  be  treated  as  a  confes- 
sion same  was  inadmissible.  The  record  does  not  disclose  whether 
appellant  was  then  formally  arrested,  or  permitted  to  go  free;  nor 
does  it  appear  by  bill  or  otherwise,  what  transpired  between  him 
and  the  officer  who  bought  him  to  the  police  headquarters ;  but  the 
uncontradicted  evidence  showing  that  he  was  in  fact  then  under 
detention  by  the  officers,  would,  we  think,  exclude  the  said  state- 
ment. We  are  not  passing  upon  what  micrht  be  proper,  if  the 
evidence  were  fully  developed,  showing  that  he  came  voluntarily 
to  the  police  station  upon  invitation,  and  that  he  was  not  then 
arrested  and  placed  in  formal  custody,  but  permitted  to  ^o  free. 

Believing  that,  under  the  uncontradicted  record,  appellant  was 
in  custody,  ^e  conclude  that  the  court  erred  in  admitting^  this 
evidence,  and  that  the  .iuderraent  of  the  trial  court  must  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 
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Son  Wagner  v.  The  State. 

No.    5654.    Decided  January  28,  1020. 

Rehearing  granted  March  3,  1920. 

Aggravated   Aasault— Verdict— Excessive    Punlshment-^Bule   Stated— Waiver 
of  Jury. 

The  law  having  prescribed  the  bounds  to  which  and  beyond  which  the 
jury  may  go  or  not  go  in  fixing  the  punishment,  the  yerdict  of  the  Jury 
will  not  be  set  aside  where  they  have  remained  in  said  bounds  as  a  rule, 
except  in  rare  and  extreme  cases;  but  it  appearing  from  the  record  in  this 
case  that  the  defendant  was  tried  before  the  court  and  his  punishment 
asesessed  at  a  fine  of  three  hundred  dollars  and  ninety  days  in  Jail,  and  it 
did  not  appear  from  the  record  that  the  defendant  had  in  fact  waived  a 
jury;  that  he  was  an  ignorant  negro  without  counsel,  and  in  view  of  the 
hasty  manner  in  which  the  defendant's  trial  was  conducted,  and  in  view  of 
the  statement  made  by  the  prosecuting  officer  which  was  not  based  upon  the 
evidence,  the  judgment  is  reversed  and  the  cause  remanded. 

Appeal  from  the  County  Court  of  Wichita.  Tried  below  before 
the  Hon.  J.  P.  Jones,  judge. 

Appeal  from  a  conviction  of  aggravated  assault;  penalty,  a  fine 
of  three  hundred  dollars  and  ninety  days  confinement  in  the  county 
jail. 

The  opinion  states  the  case. 

Mathis  &  Caldwell,  for  appellant. — Cited:  Livingston  v.  State, 
83  S.  W.  Rep.,  1111 ;  Latham  v.  State,  46  S.  W.  Rep.,  638. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State.— 
Cited :  Kirk  v.  State,  60  Texas  Crim.  Rep.,  172. 

MORROW,  Judge. — The  appellant  is  charged  by  complaint  and 
information  with  an  aggravated  assault  against  Maydell  HoUoway, 
he  being  an  adult  male  and  she  a  female. 

Prom  the  record  it  appears  that  on  the  day  of  the  pleading  was 
filed,  he  appe.ared  and  entered  a  plea  of  guilty,  waiving  a  jury, 
and  that  the  court  entered  judgment  of  conviction,  assessing  his 
punishment  at  a  fine  of  $300  and  imprisonment  in  the  county  jail 
for  the  period  of  ninety  days.  Relief  by  appeal  is  sought  upon 
the  ground  that  this  verdict  is  excessive.  It  is  not  contended  in 
the  motion  for  a  new  trial  that  the  appellant  is  not  guilty  of  the 
offense,  but  it  is  urged  that  the  injury  infiicted  was  slight  and 
the  punishment  out  of  proportion  with  the  gravity  of  the  offense. 
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The  statute,  Penal  Code,  Article  1024,  fixes  the  punishment  for  an 
aggravated  assault  at  a  fine  of  not  less  than  $25  nor  more  than 
$1000,  or  by  imprisonment  in  the  county  jail  for  not  less  than  one 
month  or  more  than  two  years,  or  by  both  such  fine  and  imprison- 
ment. The  amount  of  the  punishment  where  guilt  is  established 
is,  within  the  limits  of  the  satute,  within  the  discretion  of  the  jury ; 
and  when  a  jury  is  waived — as  it  may  be  in  a  misdemeanor  case — 
the  discretion  is  with  the  trial  judge.  The  province  of  this  court 
is  to  determine  from  the  record  whether  the  conclusion  of  guilt  has 
been  formed  upon  a  fair  trial  according  to  the  procedure  authorized 
by  the  Constitution  and  laws  enacted  by  the  Legislature.  It  was 
said  by  this  court  in  Teague  v.  State,  4  Texas  Crim.  App.,  147, 
in  which  a  verdict  of  one  year's  imprisonment  and  $800  fine  was 
rendered  in  a  case  of  aggravated  assault: 

*'The  law  having  prescribed  the  bounds  to  which  and  beyond 
which  the  jury  may  or  may  not  go  in  aflSxing  the  punishment,  and 
having  also  charged  juries  with  this  duty  of  affixing  the  punishment, 
within  the  limits  prescribed,  we  do  not  feel  warranted  in  disturbing 
a  verdict  on  these  grounds  as  set  out  in  the  motion.  To  do  so  would 
be  to  usurp  the  powers  confided  to  the  jury,  unless  in  a  clear  case 
of  abuse  of  their  powers.  The  jury  did  not  reach  the  maximum 
allowed,  either  in  fine  assessed  or  the  imprisonment  imposed." 

The  same  view  is  expressed  in  Smith  v.  State,  7  Texas  Crim. 
App.,  414 ;  Handy  v.  State,  46  Texas  Crim.  Rep.,  407,  and  numerous 
others,  see  Harris'  Texas  Constitution,  p  115.  The  instances  in 
which  the  court  has  felt  authorized  to  depart  from  this  rule  are 
rare  and  the  conditions  extreme.  Generally  speaking,  where  the 
conviction  is  legal  and  the  punishment  within  the  terms  of  the 
statute,  its  modifications  is  left  by  the  courts  to  the  executive 
department,  in  which  there  is  vested  authority  to  diminish  the 
punishment  without  overturnng  the  conviction,  an  authority  not 
possessed  by  the  courts. 

Observing  these  rules  and  principles,  we  are  constrained  to  order 
the  judgment  affirmed. 

Affirmed. 

ON    REHEARING. 

March  3,  1920. 

MORROW,  Judge. — The  appellant  was  an  ignorant  negro;  was 
arrested,  and  brought  into  court,  and  within  a  very  short  time 
on  the  same  day  tried  and  convicted.  It  seems  that  while  the  pros- 
ecuting officer  was  preparing  the  complaint  and  information,  and 
the  judge  was  entering  the  case  on  his  docket,  the  prosecuting  officer 
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asked  the  appellant  what  he  was  going  to  do,  and  he  said:  '^I  slap 
her,  and  I  reckon  I'm  guilty."  The  judge  then  asked  him  what  he 
would  do,  and  he  said  he  would  plead  guilty.  No  witnesses  were 
introduced,  but  the  attorney  for  the  prosecution  made  a  statement 
to  the  court  in  which  he  conveyed  the  idea  that  appellant  was  a 
bad  negro,  had  been  arrested  many  times,  and  should  have  heavy 
punishment,  .suggesting  a  fine  of  $250  and  six  months  confinement 
in  jail.     The  judge  entered  a  fine  of  $300  and  ninety  days  in  jail. 

Assuming  that  the  waiver  of  a  jury  might  be  implied,  a  subject 
upon  which  courts  are  not  all  in  agreement  (See  9  Am.  &  B.  An. 
Cases,  p.  1184),  we  are  of  the  opinion  that  the  facts  disclosed  upon 
the  motion  for  a  new  trial  were  inadequate  to  establish  the  fact 
that  there  was  such  waiver.  It  affirmatively  appears  that  there 
was  no  express  waiver;  appellant  w^  without  attorneys;  he  was 
taken  immediately  upon  his  arrest  to  the  courthouse,  and  while  in 
the  presence  and  custody  of  the  officers,  and  before  the  complaint 
was  filed,  an  admission  of  his  guilt  was  taken ;  and  later  he  entered 
his  plea.  It  is  true  that  the  time  allowed  by  statute  within  which 
to  prepare  for  trial,  the  right  to  appear  by  attorney,  the  right  to 
have  illegal  evidence  excluded,  and  the  right  of  trial  by  jury  could 
be  waived.  Under  the  facts  made  known  to  the  court  on  motion 
for  new  trial,  we  are  of  the  opinion  that  the  waiver  of  trial  by  jury 
was  not  satisfactorily  established,  and  that  in  view  of  the  hasty 
manner  in  which  the  appellant's  trial  was  conducted,  and  partic- 
ularly in  view  of  the  statement  mac^e  by  the  prosecuting  officer 
with  reference  to  his  character  and  reputation — which  obviously 
was  not  an  issue  in  the  case  and  one  upon  which  the  State  was  not 
authorized  to  take  the  initiative,  and  one,  too,  which  probably 
had  weight  with  the  court  in  fixing  against  the  appellant  a  heavy 
pcDalty — a  new  trial  should  have  been  accorded,  and  that  we  on 
the  former  hearing  were  in  error  in  reaching  the  contrary  con- 
lusion. 

The  motion  for  rehearing  is  granted,  the  affirmance  set  aside,  the 
judgment  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ray  Dill  v.  The  State. 

No.     5552.    Decided  March  3.  1920. 
1. — Murder — School  Teacher — Pupil — Bule  Stated. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
facts  showed  that  deceased  was  a  school  teacher  and  defendant  his  pupil 
about  fourteen  years  and  a  half  of  age;  that  the  teacher  concluded  that 
defendant  as  his  pupil  needed  correction  and  punishment  and  took  him 
pway  from  the  school  grounds  to  do  so,  it  Is  held  that  he  had  a  right  to  do 
4— 87— T.  C. 
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this  and  chastise  him  there  instead  of  doing  so  at  the  school-house;  but  if 
the  punishment  passed  beyond  a  moderate  restraint  and  chastisement  the 
defendant  had  the  right  of  self-defense;  especially  if  malice  entered  into 
the  teacher's  action. 

2. — Same — Self-defense — Charge  of  Court — Standpoint  of  Defendant. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  there 
was  a  conflict  of  testimony  as  to  whether  the  deceased  who  was  defendant's 
teacher,  exceeded  his  authority  in  inflicting  punishment  when  defendant 
stabbed  him  with  a  pocket  knife,  which  resulted  In  death  some  days  after, 
ward,  the  court's  charge  on  self-defense  should  have  submitted  the  facta 
from  the  standpoint  of  the  defendant  and  should  have  so  Instructed  the 
Jury,  that  if  the  defendant  believed  that  deceased  took  him  out  there  not 
to  chastise  him  as  a  student  for  a  violation  of  the  rules  of  the  school  but 
out  of  revenge  or  to  inflict  unnecessary  and  immoderate  punishment  upon 
him  in  a  cruel  way,  then  defendant's  right  of  self-defense  inured  to  him  from 
the  circumstances  as  he  saw  the  facts  at  the  time  and  not  how  the  jury 
viewed  them  at  the  trial. 

8. — Same — ^Intent  to  Kill — ^Aggravated  Assault. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
evidence  showed  that  the  instrument  used  was  an  ordinary  pocket-knife 
and  that  defendant's  testimony  showed  that  he  did  not  intend  to  kill  the 
deceased  but  to  prevent  an  attack  upon  him  not  within  the  right  of  the 
school  teacher,  the  court  should  have  given  in  charge  to  the  Jury  articles 
1147  and  1149,  P.  C,  with  reference  to  the  use  of  means  rot  in  their  nature 
calculated  to  produce  death,  as  the  instrument  was  not  a  deadly  weapon 
per  se  and  the  use  of  it  did  not  show  evidently  an  intention  to  kill,  and  that 
under  the  circumstances  the  offense  would  not  be  higher  than  aggravated 
assault,  although  death  resulted. 

4. — Same — Juvenile — Statutes  Construed — ^Flace  of  Confinement. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
evidence  showed  that  defendant  was  a  boy  of  about  fourteen  years  and  six 
months  of  age  he  was  within  the  Juvenile  law  which  authorized,  if  it  did 
not  require,  in  case  of  conviction,  that  he  be  sent  to  the  reformatory  or 
training  school,  and,  while  this  was  not  presented  at  the  trial  the  matter 
can  be  presented  in  the  appellate  court,  the  only  question  is  whether  this 
court  could  reform  the  judgment  in  this  respect,  and  inasmuch  as  the  case 
goes  back  for  another  trial,  the  attention  of  the  trial  court  is  hereby  called 
to  this  matter.  Following:  McLaren  v.  State,  82  Texas  Crim.  Rep.,  44t», 
199  S.  W.  Rep.,  811,  Ex  parte  Mathews,  38  Texas  Crim.  Rep.,  617,  and  other 


Appeal  from  the  District  Court  of  Parker.  Tried  below  before 
the  Hon.  F.  0    McKinsey,  judge. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  two  years 
imprisonment  in  the   penitentiary. 

The  opinion  states  the  case. 

Hood  &  Shadle,  for  appellant. — On  question  of  intent  to  kill: 
Grant  v.  State,  56  Texas  Crim.  Rep.,  411,  120  S.  W.  Rep.,  481. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  teacher's  right  to  punish:  Hutton  v.  State,  23  Texas 
Crim.  App.,  386. 
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On  question  of  charge  on  self-defense  and  defendant's  stand- 
point: Jordan  v.  State,  10  Texas,  479;  Boothe  v.  State,  4  Texas 
Crim.  pp.,  202;  Davis  v.  State,  19  id.,  201;  Hart  v.  State,  21 
id.,  163. 

On  question  of  instrument  used :  Gatlin  v.  State,  5  Texas  Crim. 
App.,  531. 

DAVIDSON,  Presiding  Judge. — ^Appellant  was  allotted  a  term 
of  two  years  in  the  penitentiary  for  manslaughter. 

The  facts  show  deceased  was  a  school  teacher  and  appellant  a 
pupil  about  fourteen  and  one-half  years  of  age.  The  teacher 
concluded  appellant  had  been  sufficiently  obstreperous  to-  require 
punishment.  Instead  of  punishing  him  in  the  school-house  or  upon 
the  school  grounds  he  took  him  off  beyond  these  grounds  in  the 
edge  of  some  woods  or  bushes.  The  State's  theory  was  that  de- 
ceased had  a  right  to  do  this  and  to  chastise  him  there  instead  of 
doing  so  at  the  school-house  or  grounds.  Under  the  authorities  w© 
are  inclined  to  agree  that  for  the  purpose  of  chastising,  the  school 
teacher  may  have  had  the  right  to  carry  him  to  a  point  beyond  the 
school-house  or  school  grounds.  This  conclusion  would  seem  to  be 
justified  under  the  authorities.  The  statute  authorizes  the  school 
teacher  to  punish  moderately  his  pupils.  If  it  passes  beyond  that 
and  the  punishment  is  immoderate,  or  for  the  purpose  of  revenge 
or  is  maliciously  done,  then  the  right  does  not  exist,  and  the  right 
of  self-defense  obtains.  If  deceased  undertook  to  whip  the  boy  in 
a  way  that  showed  revenge  or  malice,  then  the  purview  of  the  stat- 
ute should  forfeit  his  right  of  chastisement  and  the  boy's  right  of 
self-defense  became  an  issue  in  his  favor.  The  evidence  is  not 
satisfactory  upon  this  phase  of  the  case.  There  is  evidence,  how- 
ever, to  the  effect  that  the  school  teacher  at  the  time  had  exceeded 
his  authority  and  appellant  was  acting  within  his  legal  rights  in 
resisting.  The  evidence  shows  that  deceased  was  stabbed  with  a 
pocket-knife,  one  stab  inflicted,  and  when  the  assault  was  renewed 
by  the  school  teacher  he  was  struck  on  the  head  with  a  rock.  This 
was  not  of  any  particular  force  in  the  case.  The  serious  question 
in  it  arose  from  the  use  of  the  pocket-knife  which  resulted  in  death 
some  days  afterwards.  The  wound  seems  not  to  have  been  thought 
fatal  or  necessarily  so,  but  it  did  result  in  death.  The  conflict  in 
the  testimony  it  is  not  necessary  to  notice.  The  issue  was  raised 
which  required  charges  whatever  the  lower  court  may  have  thought 
of  it,  or  what  this  court  might  think.  The  jury  was  to  pass  on 
it  viewed  from  the  defendant's  standpoint. 

A  charge  on  self-defense  was  griven  to  which  exception  was  re- 
served, and  we  think  correctly.  The  court  submitted  the  theory  of 
self-defense  in   its  application  to   the  facts   as   follows: 

''The  deceased,  George  Cooper,  as  a  teacher,  had  the  legal  right 
of  moderate   restraint   or  correction   over   the   defendant,   and  had 
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the  right  to  inflict  moderate  corporal  punishment  to  enforce  obe- 
dience of  any  reasonable  rule,  regulation  or  demand  made  by  said 
deceased  in  the  conduct  of  the  school  at  the  time  in  question. 

"So,  if  you  believe  from  the  evidence  that  on  the  occasion  In 
question,  the  deceased,  George  Cooper,  conducted  or  accompanied 
the  defendant  from  the  school-house  and  grounds  to  the  point  where 
the  difficulty  between  them  is  alleged  to  have  occurred,  and  if  you 
believe  the  deceased  was  inflicting  or  was  about  to  inflict  corporal 
punishment  upon  the  defendant,  and  that  such  punishment  was 
moderate  and  that  in  so  doing  the  deceased  was  exercising  moderate 
restraint  or  correction  over  the  defendant  as  a  pupil,  then  and  In 
such  case,  and  in  event  you  so  believe  from  the  evidence  beyond  a 
reasonable  doubt,  I  instruct  you  that  you  will  disregard  the  defend- 
ant's plea  of  self-defense,  as  under  such  circumstances  he  would 
have  no  lawful  right  to  cut  or  stab  deceased. 

'  *  On  the  other  hand,  a  teacher  has  no  right  to  inflict  excessive  or 
immoderate  punishment  upon  a  pupil,  or  to  inflict  punishment  upon 
a  pupil  merely  for  the  purpose  of  gratifying  the  passion  of  anger 
or  resentment.  So  if  you  believe  from  the  evidence  that  the  de- 
ceased, in  escorting  the  defendant  to  the  place  where  the  difficulty 
occurred,  or  in  inflicting  or  attempting  to  inflict  corporal  punish- 
ment upon  the  defendant,  if  he  did  so,  was  doing  so  merely  for  the 
purpose  of  gratifying  his  anger,"  etc.,  or  if  they  had  a  reasonable 
doubt,,  the  defendant  would  have  the  right  to  act  in  self-defense.'' 

The  objection  to  the  above  charges  is  based  upon  the  ground 
that  same  presented  the  case  not  from  the  standpoint  of  defendant 
but  that  of  the  jury.  We  think  this  exception  is  well  taken.  It  is 
not  what  the  jury  might  think  of  it  in  the  light  of  all  events  and 
circumstances,  but  it  is  the  light  in  which  it  presented  itself  to  de- 
fendant at  the  time  it  occurred.  If  defendant  so  believed  his 
rights  were  the  same  whether  the  jury  believed  it  or  not  as  viewed 
by  them  in  the  light  of  subsequent  events.  The  case  must  be 
viewed  from  defendant's  standpoint  and  what  prompted  him  to 
act. at  the  time  that  he  did  act.  If  he  believed  that  deceased  took  him 
out  there  not  to  chastise  him  as  a  student  for  a  violation  of  the 
rules  of  the  school,  but  out  of  revenge  or  to  inflict  unnecessary  and 
immoderate  punishment  upon  him  in  a  cruel  way,  then  appellant's 
right  of  self-defense  did  inure  and  as  viewed  from  the  circumstances 
as  he  saw  the  facts,  at  the  time  and  not  how  the  jury  viewed  them 
at  the  trial.  We  think  the  exception  to  the  court's  charge  is  well 
taken. 

The  court  also  instructed  the  jury  that  they  could  not  convict 
of  manslaughter  unless  they  should  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  defendant  at  the  time  intended  to 
kill  deceased,  George  Cooper,  and  unless  they  should  so  believe  they 
would  acquit  of  manslaughter;  "and,  in  connection  with  other 
facts  and  circumstances  in  evidence,   the   means  or   instrument  by 
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ivhich  the  homicide  was  committed  are  to  be  taken  into  considera- 
tion in  judging  of  the  intent  of  the  defendant;  if  the  instrument 
or  instruments  used  were  not  likely  to  produce  death,  it  is  not  to 
be  presumed  that  death  was  designed,  unless,  from  the  manner  used, 
such  intention  evidently  appears."  This  is  the  court's  predicate  for 
a  charge  on  aggravated  assault.  Various  exceptions  were  urged 
to  this,  and  we  think  some  of  them  are  well  taken.  The  quoted 
charge  submitting  the  issue  of  aggravated  assault  was  general  in 
expression.  Article  1147  of  the  Penal  Code  provides:  **The  instru- 
ment or  means  by  which  a  homicide  is  committed  are  to  be  taken 
into  consideration  in  judging  of  the  intent  of  the  party  offending; 
if  the  instrument  be  one  not  likely  to  produce  death,  it  is  not  to 
be  presumed  that  death  was  designed,  unless,  from  the  manner  in 
which  it  was  used,  such  intention  evidently  appears.*'  Appellant *s 
evidence  shows  he  did  not  intend  to  kill;  he  used  an  ordinary 
pocket-knife,  and  to  prevent  an  attack  not  within  the  right  of  the 
school  teacher.  Even  if  the  accused  resented  the  attack  of  the 
school  teacher  and  his  whipping  or  threatened  whipping,  and  used 
his  pocket-knife  when  he  may  not  have  been  authorized  to  do  so, 
while  it  might  not  be  perfect  self-defense,  still  it  might  relieve 
irnder  the  circumstances  from  a  conviction  for  a  felony.  The  in- 
strument used  was  one  not  likely  to  produce  death  under  ordinary 
circumstances ;  it  was  not  a  deadly  weapon  per  se.  If  the  use  of  It 
in  the  manner  in  which  it  was  used  did  not  show  evidently  an  in- 
tention to  kill,  then  the  law  excludes  the  idea  that  he  did  intend  to 
kill.  There  would  be  no  presumption  of  death  under  such  cir- 
cumstances, and  the  court  should  so  have  charged  the  jury.  Under 
such  circumstances,  the  offense  would  not  be  higher  than  aggravated 
assault,  although  death  did  result.  If  there  was  no  intent  to  kill 
in  fact,  and  the  means  used  were  such  that  ordinarily  would  not 
produce  death,  such  facts  cannot  be  taken  to  show  an  intent  to  kill 
unless  that  intention  evidently  appears,  and  from  the  weapon  and 
manner  of   its  use. 

Attention  is  also  called  to  Article  1410,  P.  C,  which  provides: 
**  Where  a  homicide  occurs  under  the  influence  of  sudden  passion, 
but  by  the  use  of  means  not  in  their  nature  calculated  to  produce 
death,  the  person  killing  is  not  deemed  guilty  of  the  homicide,  un- 
less it  appear  that  there  was  an  intention  to  kill,  but  the  party 
from  whose  act  the  death  resulted  may  be  prosecuted  for  and 
convicted  of  any  grade  of  assault  and  battery."  The  question  ot 
sudden  passion  was  in  the  case.  The  means  used  were  not  in  their 
nature  ordinarily  calculated  to  produce  death,  same  being  a  pocket- 
knife.  Under  such  circumstances  the  law  presumes  he  is  not 
guilty  of  homicide  unless  it  should  appear  that  there  was  an  in- 
tention to  kill.  The  intention  to  kill  must  be  drawn  for  the  State 
in  this  case  from  the  facts  occurring  at  the  time  and  precedent  facts 
that  were  in  evidence.    If  defendant  intended  to  kill  and  used  suit- 
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able  means  to  carry  out  that  purpose,  the  presumption  would  obtain, 
so  far  as  the  jury  was  concerned,  that  he  did,  for  this  would  be 
viewing  it  from  his  standpoint,  but  his  view  is  to  the  effect  and  his 
whole  theory  of  the  case  was  that  he  did  not  intend  to  kill,  but 
that  he  did  not  intend  to  take  the  serious  thrashing  impending, 
and  that  he  used  his  pocket-knife  not  for  the  purpose  of  killing  but 
to  relieve  himself  of  the  situation.  Theise  two  articles,  1147  and 
1149,  should  have  been  given  in  charge  to  the  jury,  and  to  the  mind 
of  the  writer  were  rather  controlling  legal  phases  of  the  case. 

There  is  another  question  suggested  claimed  to  be  of  fundamental 
nature.  The  evidence  shows,  it  seems  without  question,  that  appel- 
lant was  a  boy  about  fourteen  years  and  six  months  of  age.  There- 
fore, he  was  within  the  juvenile  law  which  authorizes,  if  not  re- 
quires in  case  of  conviction,  that  he  be  sent  to  the  reformatory  or 
training  school.  This  was  not  submitted  to  the  jury  by  the  court 
and  seems  not  to  have  been  raised  in  the  trial  court.  It  is  suggested 
here,  however,  as  a  fundamental  proposition  for  reversal.  We  are 
of  opinion  that  appellant,  under  Articles  5229  and  5231,  Revised 
Civil  Statutes,  as  revised  by  the  acts  of  the  First  Called  Session  of 
the  Thirty-third  Legislature,  pages  7  and  8,  was  entitled,  if  con- 
victed for  a  term  of  years  of  less  than  five,  to  be  sent  to  the  r^ 
formatory  instead  of  the  penitentiary.  His  punishment  was  as- 
sessed at  two  years.  Article  5231,  supra,  as  revised,  provides  he 
cannot  be  sent  to  the  penitentiary  unless  the  punishment  is  in  ex- 
cess of  five  years,  or  rather  that  the  juvenile  must  be  sent  to  the 
reformatory  if  his  punishment  Is  five  years  or  less.  Under  the  view 
taken  by  this  court  in  the  decisions  in  McLaren  v.  State,  82  Texas 
Crim.  Rep.,  449,  199  S.  W.  Rep.,  811,  and  Slade  v.  State,  85  Texas 
Crim.  Rep.,  358,  212  S.  W.  Rep.,  661,  and  the  revision  of  the 
juvenile  Act  as  above  cited,  appellant  was  entitled,  if  convicted 
and  his  punishment  assessed  under  five  years,  to  commitment 
to  the  training  school  and  not  to  the  penitentiary.  It  might  be,  with- 
out deciding  that  question  definitely,  however,  within  the  authority 
of  this  court  to  reform  the  judgment  in  accordance  with  this  law 
and  so  make  the  judgment  and  sentence  as  to  place  him  in  the  re- 
formatory for  two  years  instead  of  the  penitentiary.  Without  defi- 
nitely deciding  that  question  in  the  present  case,  at  it  goes  back 
for  another  trial,  we  call  attention  of  the  trial  court  to  this  matter. 
It  may  be  under  the  authority  of  Ex  parte  Mathews,  38  Texas 
Grim.  Rep.,  617,  that  this  court  would  have  authority  to  reform 
this  judgment  to   conform  to  the  legislative   enactment. 

For  the  errors  indicated,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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W.  M.  Hart  v.  The  State. 
No.     5626.     Decided  March,  3,  1920. 

1. — Murder — Sufficiency  of  the  Evldeiice — ^Requested  Charge. 

Where,  upon  trial  of  murder  and  a  conviction  for  that  offense,  the  evi- 
dence sustained  the  same,  there  was  no  error  in  refusing  a  requested  charge 
to  return  a  verdict  of  not  guilty. 

2.^Same — ^Motion  for  New  Trial^BlU  of  Exceptions. 

Where  the  bill  of  exceptions  containing  the  evidence  aduced  on  motion 
for  new  trial  was  filed  after  the  adjournment  of  the  term  of  the  trial  court, 
the  same  cannot  be  considered  on  appeal. 

3. — Same — ^Evidence — ^Telephone  Cali— Identification. 

Where  defendant  objected  to  the  admission  of  testimony  that  he  called 
the  police  station  over  the  telephone  in  order  to  reach  the  officers,  because 
he  was  not  identified,  but  the  record  showed  that  defendant  admitted  this 
matter,  there  was  no  error,  and  the  conflict  of  testimony  as  to  what  was 
said  in  said  call  is  a  matter  for  the  Jury  to  decide. 

4. — Same — ^Evidence — Search  for  Jewelry — Motive. 

(Jpon  trial  of  murder,  there  was  no  error  in  admitting  testimony  with 
reference  to  the  Jewelry  found  in  the  room  where  the  killing  occured  and 
the  value  of  the  same,  the  search  for  it  being  made  in  the  presence  and  at 
the  request  of  the  defendant,  and  this  although  he  may  have  been  under 
arrest;  the  Jewelry  being  found  and  there  being  a  question  that  on  account 
of  defendant's  financial  condition  he  killed  the  deceased  to  obtain  this 
jewelry  for  the  relief  of  same;  besides,  this  was  a  physical  fact  subject  to 
investigation. 

5. — Same — ^Evidence — Clrcunurtances  Attending  the  Homicide. 

Where,  upon  trial  of  murder,  the  defendant  claimed  accident  or  self- 
inflicted  injury  there  was  no  error  in  admitting  testimony  that  there  were 
marks  of  violence  on  the  body  of  the  deceased. 

e.^Same — ^Evidence— Photographs — Condition  of  Boom. 

Upon  trial  of  murder  where  the  homicide  or  death  of  the  deceased 
occurred  in  a  certain  room  -^hich  defendant  and  deceased  were  occupying 
at  the  time,  there  was  no  error  in  admitting  testimony  that  photographs 
were  taken  of  this  room  two  or  three  days  after  the  occurence,  and  to 
admit  these  in  evidence,  the  change  of  said  room  being  explained  and  that 
otherwise  it  was  in  the  same  condition  as  at  the  time  the  body  of  the  deceased 
was  found  therein. 

7.— Same — Evidence — ^BebuttaL 

Where,  upon  trial  of  murder,  a  physician  was  introduced  as  a  witness 
by  defendant  and  gave  favorable  testimony  in  regard  to  the  dislocation  of 
the  left  shoulder  of  the  deceased,  there  was  no  error  to  show  on  cross- 
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examination  that  this  shoulder  could  have  been  relocated  as  was  testified 
IG  by  the  physician  for  the  State. 

8. — Same — Evidence— Defendant's   Financial  Oondltlon— Motive. 

Where,  upon  trial  of  murder,  the  State's  theory  was  that  defendant 
killed  deceased  to  repossess  himself  of  some  valuable  Jewelry  he  had  given 
her,  there  was  no  reversible  error  on  cross-examination  of  defendant  to 
show  his  financial  condition  at  the  time  and  that  he  was  in  straightened 
circumstances. 

9. — Same — ^Evidence— Credibility  of  Witness. 

Upon  trial  of  murder,  there  was  no  error  in  permitting  the  State  to 
show  by  the  defendant  on  cross-examination  that  he  was  indicted  in  nine 
felony  cases  of  embezzlement. 

10. — Same — ^Evidence — Value  of  Jewelry. 

Upon  trial  of  murder,  there  was  no  reversible  error  in  permitting  the 
State  to  introduce  testimony  that  defendant  paid  large  sums  of  money  for 
tbe  jewelry  which  he  gave  to  the  deceased;  besides  the  bill  of  exceptions 
were  defective. 

11. — Same — Sufficiency  of  the  Evidence — ^Accldent-^Snlclde. 

Where,  upon  trial  of  murder,  the  defendant  claimed  accident  or  suicide 
but  the  evidence  showed  that  the  Jury  was  Justified  in  finding  that  her 
death  was  by  tbe  hands  of  the  defendant,  there  was  no  reversible  error  in 
finding  him  guilty  of  murder. 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried  be- 
low before  the  Hon.  C.  W.  Robinson,  judge. 

Appeal  from  a  conviction  of  murder ;  penalty,  ten  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Heidingsfelders,  for  appellant. — On  question  of  telephone  mes- 
sage and  identification:  Walker  v.  State,  50  Texas  Crim.  Rep., 
221;  Collins  v.  State,  77  Texas  Crim.  Rep.,  156,  178  S.  W.  Rep., 
345. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  E.  T.  Branch,  Dis- 
trict Attorney,  for  the  State. — On  question  of  other  offenses  show- 
ing moral  turpitude :  Glasgow  v.  State,  210  S.  W.  Rep.,  957 ;  Hines 
V.  State,  202  S.  W.  Rep.,  91;  Black  v.  State,  41  Texas  Crim. 
Rep.,  185. 

On  question  of  marks  of  violence  on  body  of  deceased :  Pilcher 
V.  State,  32  Texas  Crim.  Rep.,  557. 

On  question  of  photograph:  Mauney  v.  State,  210  S.  W.  Rep., 
959;    Clark  v.  State,  210  S.  W.  Rep.,  544. 
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DAVIDSON,  Pbesidino  Judge. — ^Appellant  appeals  from  a  con- 
viction of  murder  in  which  the  verdict  of  the  jury  allotted  him  ten 
years  in  the  penitentiary. 

The  facts  show  that  appellant  was  a  married  man  with  a  wife 
and  two  children;  that  he  had  not  been  living  with  them  for 
several  months  prior  to  this  homicide.  This  was  practically  an 
abandonment  of  his  family  and  an  association  in  illicit  relations 
with  deceased.  He  had  procured  a  house  and  he  and  deceased 
were  occupying  it.  They  were  at  this  place  on  the  night  of  the 
homicide.  After  taking  their  evening  meal  the  deceased  took  a  bath 
and  retired  for  the  night.  He  did  not  retire.  About  midnight  he 
says  he  went  to  her  bed  and  laid  down  undressed,  reclining  on  his 
right  elbow.  They  were  having  a  conversation  with  reference  to 
a  pistol  she  had  been  learning  how  to  handle  or  use,  an  automatic 
pistol.  He  inquired  about  the  pistol  and  she  informed  him  it  was 
under  the  head  of  the  bed  from  where  she  got  it.  She  had  it 
under  the  sheet  and  he  says  the  pistol  was  discharged  resulting 
in  her  death.  The  ball  went  through  the  left  breast  just  above  or 
near  the  apex  of  the  heart,  coming  out  under  her  left  shoulder 
close  by  the  spinal  column.  He  was  shot  through  the  left  hand  or 
wrist.  This  is  the  arm  he  says  he  had  under  her  at  the  time  the 
sliot  was  fired.  There  was  no  evidence  on  the  front  of  the  gown 
she  was  wearing  that  the  bullet  had  entered  it,  and  there  was  no 
indication  of  powder  burns  either  on  the  bed  clothing  or  on  her 
body.  He  called  several  parties  over  the  phone,  but  failing  to 
get  them  he  secured  a  service  car  and  went  from  that  point  to  see 
a  friend  by  the  name  of  Artz,  being  about  six  miles  distant  in 
another  part  of  the  city  of  Houston,  and  told  him  of  the  occurrence 
and  returned.  Upon  reaching  home,  following  the  advice  of  his 
friend,  he  phoned  the  oflScers  notifying  them  of  the  death  of  the 
deceased.  They  came  out  directly,  made  examination  of  the  prem- 
ises, and  especially  of  the  room  and  the  bed  which  contained  the 
body  of  deceased.  There  is  a  great  deal  of  testimony  with  reference 
to  what  occurred  and  these  various  matters,  which  we  deem  unneces- 
sary to  state.  Appellant  made  a  confession,  which  is  brought  within 
the  statute.  There  was  no  legal  question  raised  as  to  its  admissi- 
bility. From  the  statement  of  appellant  and  his  testimony  there 
seems  to  have  been  at  least  two  theories,  one  that  the  woman 
committed  suicide  an<|  the  other  that  she  accidentally  discharged 
the  pistol  which  killed  her.  The  State's  theory  was  that  appellant 
shot  and  killed  her. 

An  exception  was  reserved  to  the  charge  of  the  court  because 
it  failed  to  instruct  the  jury  to  return  a  verdict  of  not  guilty  for 
want  of  suflScient  evidence.  Without  going  over  the  testimony, 
for  it  is  very  voluminous,  we  are  of  the  opinion  that  the  verdict 
of  the  jury  was  authorized  by  the  facts.  The  evidence,  we  think, 
excludes  the  idea  that  she  shot  herself  either  from  the  view^point 
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of  suicide  or  accident.  The  physical  facts  seem  to  preclude  the 
idea  of  her  wounds  being  self-inflicted. 

There  are  quite  a  number  of  bills  of  exception  reserved.  The 
first  bill  was  reserved  to  the  overruling  of  the  motion  for  new  trial 
in  which  it  was  sought  to  perpetuate  evidence  with  reference  to  the 
conduct  of  the  jury.  This  bill  of  exceptions  cannot  be  considered, 
as  it  was  filed  after  the  adjournment  of  the  term  of  court. 

There  were  bills  of  exception  reserved  to  the  admission  of  the 
fact  that  appellant  called  the  police  station  in  order  to  reach  the 
oflBcers.  The  principal  objection,  it  seems,  to  this  was  these  calls 
did  not  identify  appellant  as  being  the  party,  who  was  doing  the 
talking.  He  stated  to  them  when  he  called  that  his  name  was  W. 
M.  Hart.  Had  the  testimony  closed  at  this  point  the  objection 
would  doubtless  have  been  well  taken,  as  the  oflBcers  could  not 
identify  the  voice  and  neither  could  the  operator  at  the  phone  oflSce, 
but  appellant  in  his  confession  stated  that  he  called  them,  and  also 
testified  to  the  fact  on  the  witness  stand.  This  is  sufficient  identifica- 
tion of  appellant  as  being  the  man  who  made  the  call  and  notified 
the  officers  of  the  death  of  the  woman.  There  is  a  conflict  between 
appellant's  testimony  and  that  of  the  operator  and  the  police 
officers  as  to  what  was  said  over  the  phone.  This  was  a  contradiction 
in  the  evidence  on  that  point  which  is  relegated  for  a  decision  by 
the  jury.  The  veracity  of  these  witnesses  on  the  correctness  of 
their  testimony  is  a  matter  for  solution  by  the  jury.  It  is  not  a 
ground  of  objection  that  there  is  a  difference  between  the  witnesses 
as  to  what  was  said  between  them.  We  think  this  testimony  was 
properly  admitted  as  shown  by  the  record. 

There  are  bills  of  exception  reserved  to  the  evidence  in  regard 
to  the  jewelry  found  in  the  room  where  the  killing  occurred,  and 
the  value  of  it.  The  search  for  it  was  made  in  the  presence  and  at 
request  of  appellant  when  he  may  have  been,  if  not  actually,  under 
arrest.  He  had  given  her  jewelry  which  he  himself  testifies  was 
of  costly  value ;  one  piece  he  states  he  paid  $550  for  and  another 
$500,  and  there  was  other  jewelry  of  less  value.  While  the  officers 
were  in  the  room  where  the  homicide  occurred,  at  appellant's  re- 
quest this  jewelry  was  sought,  and  after  looking  in  various  places 
in  the  room  it  was  found.  Appellant's  request  seems  to  have  been 
based  upon  the  idea  that  if  the  jewelry  was  left  there,  he  being 
taken  away  and  the  house  left  unoccupied,  some  one  would  find 
and  take  it.  He  testified  fully  with  reference  to  the  jewelry  and 
what  he  paid  for  it,  in  addition  to  his  request  that  the  jewelry  be 
found.  Whether  he  was  under  arrest  or  not,  under  the  circum- 
stances, we  think  would  be  immaterial.  This  was  a  matter  of  in- 
vestigation. There  was  a  theory  by  the  State  that  on  account  of  his 
financial  condition  he  killed  the  woman  to  obtain  this  jewelry  for 
relief  of  financial  stress.  This  investigation  and  discovery  tended 
to,  if  it  did  Pot  in  fact,  disprove  this  contention  of  the  State.     But 
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in  any  event,  any  physical  fact  about  the  room  or  anything  that 
might  throw  light  upon  the  transaction,  discoverable  in  or  about 
the  room,  would  be  proper  testimony,  and  the  fact  that  appellant 
was  under  arrest  at  the  time  of  the  examination  of  the  room  would 
not  prevent  search  for  the  jewelry  and  the  admission  of  evidenctj 
in  regard  to  the  search  for  and  finding  it.  He  seems  to  have  relied 
upon  it  as  a  fact  which  did  not  show  any  reason  why  the  girl  was 
killed,  as  he  had  from  about  midnight  to  four  o'clock  in  the  morn- 
ing in  which  he  could  have  gotten  rid  of  the  jewelry  or  appr«o- 
priated  it.  In  any  event  the  fact  that  the  jewelry  was  there  or 
any  other  thing  in  the  room  might  have  been  investigated  and 
search  instituted  and  the  fact  used  in  the  development  of  the  case. 
These  were  but  physical  facts  that  existed  whether  defendant  was 
under  arrest  or  was  not  under  arrest. 

There  was  a  bill  of  exceptions  reserved  to  evidence  showing  that 
there  were  marks  or  spots  on  the  body  of  deceased,  described  as 
being  on  the  right  and  left  shoulders,  right  breast  and  left  forearm, 
all  of  which  were  about  the  size  of  a  nickel.  These  were  physical 
facts  on  the  body  and  were  the  subject  of  investigation  and  testi- 
mony before  the  jury.  These  were  facts  that  went  to  solve  or  tend 
to  solve  the  condition  of  the  body  at  or  about  the  time  of  the  death. 
From  these  the  jury  might  draw  their  conclusion  as  to  whether 
there  was  a  struggle  or  how  the  spots  came  upon  the  body. 

There  were  photographs  taken  of  the  room  two  or  three  days 
after  the  homicide  and  introduced  in  evidence,  and  used  by  the 
witnesses  in  explaining  the  condition  of  the  room  as  found  by  the 
officers  when  they  reached  the  house.  This  character  of  testimony 
is  always  admissible.  Appellant  stated  as  a  ground  of  objection 
that  the  room  was  not  in  the  same  condition  as  it  wa^  when  the 
body  was  found  upon  the  bed.  This  was  not  stated  as  a  fact,  Tjut 
if  it  was  stated  as  a  fact  that  the  bed  had  been  changed  and  the 
room  to  some  extent,  this  would  make  no  practical  difference  where 
the  photographs  were  used  by  witnesses  in  explaining  the  condition 
and  physical  facts  in  the  room.  The  body  of  deceased  had  been 
moved  it  seems  when  the  picture  was  taken.  These  changes  werj 
fully  explained  by  the  witnesses.  The  bed  had  been  turned  down 
by  the  justice  of  the  peace  the  night  of  the  homicide  and  seems  to 
have  been  in  that  condition  at  the  time  the  photograph  was  .taken. 
Among  other  reasons  they  moved  some  of  the  bed  clothing  search- 
ing for  the  jewelry  at  appellant's  request.  There  was  also  a  piece 
of  furniture — a  sort  of  wardrobe  trunk — ^that  had  been  removed 
from  the  room,  which  is  explained  in  the  record,  otherwise  the  room 
seems  to  have  been  in  the  same  condition  as  at  the  time  the  body  was 
in  the  bed.  Appellant's  witness,  a  doctor,  was  introduced  and  gave 
some  favorable  testimony  in  regard  to  the  dislocation  of  the  left 
shoulder  of  deceased.  This  was  shown  to  be  a  fact  and  that  it  had 
been  replaced  by   another   physician.     The  State   then   drew    from 
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him  the  fact  that  it  was  not  an  unusual  thing  that  the  shoulder 
could  be  re-located  as  was  testified  by  the  physician  for  the  State. 
Appellant  objected  to  this  statement  that  it  was  not  an  unusual 
thing  that  a  shoulder  could  be  re-located  or  re-adjusted  as  testi- 
fied by  the  other  physician.  This  testimony  was  legitimate  and 
proper. 

Appellant  was  questioned  while  upon  the  witness  stand  about  his 
financial  condition.  It  was  elicited  from  him  that  he  was  support- 
ing his  wife  and  children,  had  a  room  at  the  Cotton  hotel  for 
which  he  was  paying  sixty  dollars  a  month,  and  was  drawing  a 
salary  from  the  Pillot  Book  Store  of  $175  a  month,  and  had  given 
the  deceased  the  jewelry  which  has  been  mentioned.  As  the  case 
was  tried  and  developed  this  was  properly  admitted. 

Appellant  objected  to  the  following  question  asked  appellant  on 
his  cross  examination :  "How  much  did  your  room  at  the  Cotton 
hotel  cost  youT'  Objection  was  made  to  that  character  of  inter- 
rogation for  the  reason  that  it  was  irrelevant  and  immaterial  to 
any  issue  in  the  case,  and  did  not  tend  to  prove  the  guilt  or  in- 
nocence of  the  defendant  for  the  offense  of  which  he  was  being 
tried.  This  being  overruled,  he  stated  he  was  paying  $60  a  month. 
We  think  the  bill  is  too  indefinite,  but  if  full  and  complete  we  think 
the  financial  condition  of  appellant  under  this  record  would  be 
admissible;  at  least  would  tend  to  throw  light  upon  the  trans- 
action.  The  motive  for  the  crime  is  not  plainly  shown.  In  fact 
the  killing  is  unexplained.  He  denied  the  killing,  contending  that 
it  was  an  accident  or  suicide.  Anything  that  would  tend  to  prove 
a  motive  or  reason  why  his  statements  were  not  true,  or  why  he 
would  have  desired  to  get  rid  of  her,  would  be  appropriate  and 
admissible.  If  he  killed  her  to  secure  the  diamonds  and  jewelry 
he  had  given  her  it  would  tend  to  prove  a  motive.  The  expersditure  of 
the  money  by  him,  it  occurs. to  us,  under  the  circumstances  would 
be  admissible.  It  might  tend  to  show  financial  embarrassment,  and 
the  heavy  expenditure  of  money  may  have  led  to  a  desire  to  get 
rid  of  the  deceased.  What  is  here  said  may  be  said  also  of  other 
bills  in  reference  to  the  question  of  his  heavy  expenses. 

Another  bill  was  reserved  to  the  action  of  the  court  permitting 
the  State  to  prove  by  appellant  while  on  the  stand  that  he  was 
indicted  in  nine  felony  cases  of  embezzlement.  He  did  answer 
that  such  was  the  fact,  but  further  that  he  was  not  guilty.  The 
fact  that  he  was  indicted  for  crimes  of  that  character  has  been 
held  by  this  court  in  a  great  number  of  opinions  to  be  admissible. 

Another  bill  of  exceptions  recites  that  appellant  objected  to  the 
State  being  permitted  to  prove  that  he  paid  $550  for  a  ring  and 
$500  for  a  brooch  which  he  gave  to  deceased.  The  objection  was 
that  it  was  immaterial  and  irrelevant  and  inadmissible  for  any 
purpose,  and  had  a  tendency  to  divert  the  minds  of  the  jury  from 
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the  real  issues.  These  objections  are  very  general.  At  least  as 
against  general  (Jemurrer  such  evidence  is  usually  admissible. 

It  is  not  thought  necessary  to  review  the  testimony.  Appellant's 
contention  was  that  he  did  not  himself  kill  the  woman;  that  she 
did  it.  These  issues  were  submitted  to  the  jury  favorably  to  de- 
fendant. The  jury  found  against  him.  As  this  record  discloses  the 
case,  the  jury  was  justified  in  arriving  at  the  conclusion  that  de- 
ceased did  not  take  her  own  life,  either  as  a  suicidal  act  or  from  acci- 
dent. The  circumstances  and  the  physical  facts  would  indicate  that 
she  came  to  her  death  at  the  hands  of  appellant. 

Finding  no  reversible  error  in  the  record  the  judgment  is  aflBrmed, 

Affirmed. 


George  Lawrence  v.  The  State. 
No.     6691.     Decided  March  3,  1920. 

I._lnce8t — Otber  Acts  of  Xntercotme. 

Where,  upon  trial  of  Incest,  there  was  no  testimony  controverting  that 
of  the  prosecutrix  as  to  the  act  of  sexual  intercourse,  testimony  as  to  other 
acts  of  sexual  intercourse  was  inadmissible.  Following:  Bradshaw  v.  State, 
82  Texas  Crim.  Rep.,  151,  198  S.  W.  Rep.,  942. 

St. — Same— Accomplice — Beqnested  Charge. 

Where,  upon  trial  of  incest,  the  evidence  showed  that  prosecutrix  lived 
with  her  mother  and  made  no  complaint  or  outcry  at  any  time,  and  the 
trial  Judge  submitted  to  the  jury  the  question  as  to  whether  her  evidence 
was  to  be  governed  by  the  rule  of  accomplice  testimony,  but  the  defendant 
requested  a  more  specific  charge,  the  same  should  have  been  granted  under 
the  facts  of  the  instant  case.  Following:  Wingo  v.  State,  85  Texas  Crim. 
Rep.,  118.  210  S.  W.  Rep..  547. 

Appeal  from  the  District  Court  of  Montgomery.  Tried  below 
before  the  Hon.  D.  P.  Singleton,  judge. 

Appeal  from  a  conviction  of  incest;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

McCall  &  Crawford,  for  appellant. — On  question  of  insufficiency 
of  the  evidence :  Burford  v.  State,  68  Texas  Crim.  Rep..  9^^  151 
S.  W.  Rep.,  538;  Pate  v.  State,  93  id.,  556,  and  cases  cited  in  the 
opinion. 

On  question  of  requested  charge  as  to  corroboration:  Clifton  v. 
State,  46  Texas  Crim.  Rep.,  18;  Bohannon  v.  State,  204  S.  W. 
Rep.,  1165,  and  cases  cited  in  the  opinion. 
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Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  other  acts  of  sexual  intercourse :  Skidmore  v.  State,  57 
Texas  Crim.  Rep.,  497;  Vickers  v.  State,  75  Texas  Crim.  Rep., 
12,  169  S.  W.  Rep.,  669;  Bohannon  v.  Stete,  204  S.  W.  Rep.,  1165; 
Alexander  v.  State,  82  Texas  Crim.  Rep.,  431. 

On  question  of  argument  of  counsel:  Love  v.  State,  68  Texas 
Crim.  Rep.,  228,  150  S.  W.  Rep.,  920. 

MORROW,  Judge. — The  appellant  was  convicted  of  incest.  The 
prosecutrix  is  his  step-daughter,  Lucile  Carter,  a  girl  fifleeii  years 
of  age,  according  to  the  evidence.  The  parties  are  negroes.  The 
date  of  the  offense  is  laid  August  6,  1918 ;  and  the  prosecutrix  testi- 
fied that  about  that  date  appellant  had  intercourse  with  her.  They 
were  together  in  a  wagon.  She  said  that  he  told  her  to  get  straddle 
of  a  board.  She  told  him  she  didn*t  want  to,  and  he  hit  her  on 
the  side  of  the  head  with  his  hand,  and  pulled  her  up  between  his 
legs  and  had  intercourse  with  her.  She  testified  also  that  on  an- 
other occasion,  two  weeks  later,  they  were  in  the  field  together,  and 
he  just  threw  her  down,  pulled  up  her  dress,  and  had  intercourse 
with  her.  A  baby  was  born  on  the  last  day  of  the  year  1918.  The 
one  witness  testifying  about  the  birth  of  the  child  was  an  old  negro 
woman  who  claimed  to  have  had  experience  in  such  matters.  She 
expressed  the  opinion  that  it  was  a  six-months  child.  She  said  it 
was  well  developed,  parts  regular — face,  eyes,  nose,  eyelashes,  toe 
nails,  and  finger  nails — nothing  wrong  except  that  it  was  bloody  on 
the  top  of  the  hand.  Said  the  finger  nails  were  grown  out,  but 
not  grown  out  right. 

The  appellant  introduced  no  evidence,  and  developed  no  facts 
controverting  the  testimony  of  the  prosecutrix  as  to  the  act  of 
intercourse.  We  discern  no  valid  reason  for  introducing  evidence 
of  more  than  one  act  of  intercourse.  This  was  done  over  the 
objection  of  appellant,  and  we  think  was  error.  It  served  to  es- 
tablish no  controverted  issue.  Bradshaw  v.  State,  82  Texas  Crim. 
Rep.,  351,  198  S.  W.  Rep.,  942. 

The  prosecutrix  lived  with  her  mother,  and  the  record  fails  to 
disclose  that  she  made  any  complaint  or  outcry  at  any  time.  The 
trial  judge  submitted  to  the  jury  the  question  as  to  whether  her 
evidence  was  to  be  governed  by  the  rule  of  accomplice  testimony. 
The  appellant  requested  a  more  specific  charge.  We  think  this 
request  should  have  been  granted,  and  the  jury  instructed  in  such 
manner  that  they  would  understand  that  the  testimony  of  the 
prosecutrix,  indicating  that  she  was  opposed  to  the  first  act  of  inter- 
course, would  not  exempt  her  evidence  from  the  rule  of  accomplice 
testimony,  but  that  this  rule  would  operate  if  from  the  whole  evi- 
dence it  appeared  that  the  act  of  intercourse  could  not  have  oc- 
curred without  her  consent.  See  Wingo  v.  State,  85  Texas  Crim. 
Rep.,  118,  210  S.  W.  Rep.,  547,  and  cases  therein  referred  to. 
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The  errors  pointed  out  require  a  reversal  of  the  judgment,  which 
is  ordered. 

Reversed  and  remanded. 


Joe  Casanova  v.  The  State. 

No.     5608.     Decided  March   3,  1920. 

1.— Theft  of  Cattle — Conspiracy — ^Evidence — Co-conspirator. 

Upon  trial  of  the  theft  of  a  cow,  it  was  error  to  admit  testimony  of 
a  conversation  between  the  officers  and  certain  third  parties  who  claimed 
to  have  made  an  agreement,  with  reference  to  stealing  the  cow,  with  the 
defendant,  which  conversation  was  after  the  commission  of  the  offense  and 
in  the  absence  of  the  defendant. 

2. — Same — Confessions — Arrest — Predicate. 

Where,  upon  trial  of  theft  of  cattle,  the  evidence  showed  that  defendant 
came  to  the  court-houso  at  the  call  of  a  deputy  sheriff  whose  purpose  was 
to  arrest  him  and  who  afterwards  did  place  him  in  jail,  his  declarations  to 
the  officers  under  such  circvmstances  were  inalmissable  and  no  proper 
predicate  was  laid  to  admit  them  as  his  confessions. 

3. — Same — Tracks — Evidence— Comparison — Measurement. 

Where  there  was  no  measurement  made  of  the  tracks  found  and  no  other 
peculiarity  shown  that  would  indicate  that  defendant  made  the  tracks  at 
the  point  where  the  alleged  cow  was  taken,  testimony  in  regard  thereto  was 
inadmissible.  Following:  Tankersly  v.  State,  51  Texas  Crim.  Rep.,  170, 
and  other  cases. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before 
the  Hon.  W.   S.  Anderson,  judge. 

Appeal  from  a  conviction  of  theft  of  cattle;  penalty,  two  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Andrew  H,  Young  and  Jno,  R.  Storms,  for  appellant. — On  ques- 
tion of  tracks:  Parker  v.  State,  46  Texas  Crim.  Rep.,  461,  and 
cases  cited  in  the  opinion. 

On  question  of  confession  while  under  arrest;  Bonatz  v. State, 
212  S.  W.  Rep.,  494;  Buckner  v.  State,  52  Texas  Crim.  Rep.,  271; 
Zimmer  v.  State,  64  id.,   114. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  declarations  of  co-conspirator :  Heard  v.  State,  9  Texas 
Grim.  App.,  1 ;  Smith  v.  State,  71  Texas  Crim.  Rep.,  661 ;  Kauf- 
man V.  State,  70  id.,  438 ;  Serrato  v.  State,  74  Texas  Crim.  Rep., 
413,  171   S.   W.   Rep.,  1133. 


Digitized  by  VjOOQ IC 


64  87  Tkxas  Criminal  Eeports.  [March, 

On  question  of  tracks :  Pinkerton  v.  State,  71  Texas  Crim.  Rep., 
195,  160  S.  W.  Rep.,  87;  Liles  v.  State,  62  Texas  Crim.  Rep.,  'i2; 
Ruekner  v.  State,  51  id.,  222. 

On  question  of  confession :  Lane  v.  State,  669  Texas  Grim.  Rop., 
65,  152  S.  W.  Rep.,  897 ;  Belcher  v.  State,  71  Texas  Grim.  Rep., 
646,  161  S.  W.  Rep.,  459. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  cow 
theft  and  allotted  two  years  in  the  penitentiary. 

The  testimony,  without  repetition,  is  suflBciently  strong  to  show 
that  Williams,  the  alleged  owner,  had  a  cow  stolen  from  him  at 
night.  Gircumstances  indicate  there  were  three  parties  connected 
with  it  as  shown  by  the  tracks  on  the  ground  at  the  place  of 
taking.  The  State  relies  upon  the  testimony  of  Martin,  a  negro  who 
turned  State's  evidence,  appellant's  confession,  and  supposed  sim- 
ilarity of  tracks  found  at  the  place  of  the  taking  and  tracks  subse- 
quently made  by  appellant  in  thin  scattered  sand  on  a  sidewalk.  As 
we  understand  the  record  this  is  the  strength  of  the  State's  case. 
The  day  following  the  taking  the  accomplice  Martin  and  Arocha 
sold  the  animal  and  received  a  check  in  payment,  which  check  yrtxs 
not  paid.  It  is  shown  after  the  check  was  given  and  before  it 
reached  the  bank,  payment  was  interdicted  by  the  signer  of  the 
check.  The  officers  had  a  conversation  with  Martin  and  Arocha  with 
reference  to  their  movements  and  connection  with  the  cow  and 
check  in  the  absence  of  the  defendant.  This  was  adduced  in  evi- 
dence over  the  protest  of  appellant  as  shown  by  his  bill  of  excep- 
tions. The  State  undertook  to  make  this  admissible  by  showing 
there  had  been  a  general  agreement  with  reference  to  stealing  cattle 
and  their  disposition.  Martin  so  testified  but  excluded  appellant's 
presence  or  participancy  in  the  agreement.  This  he  said  was  made 
between  himself  and  other  parties,  Arocha  and  Louis  Casanova. 
At  the  time  and  for  two  months  afterward  appellant  was  in  Tennes- 
see and  had  no  connection  with  it.  In  other  words,  his  testimony 
excludes  appellant's  participancy  in  this  agreement.  We  are  of 
opinion  that  the  acts,  declarations  and  conduct  of  Martin  and 
Arocha  the  day  after  animal  was  stolen  were  not  admissible  against 
appellant  under  the  predicate  laid. 

Appellant's  confession  was  introduced  over  objection.  In  this 
connection  the  evidence  shows  that  Martin,  Arocha  and  perhaps 
Louis  Casanova  had  been  arrested.  Louis  Casanova  was  related  to 
appellant.  Louis  Casanova  and  Arocha  had  gone  on  Martin's 
bond  under  various  charges,  among  others,  rape  or  assault  to  rape, 
and  stealing  turkeys.  They  were  taken  to  jail.  As  a  predicate  for 
the  introduction  of  the  confession  the  record  shows  that  Ed  Stevens, 
a  deputy  sheriff,  stated:  "We  arrested  the  Mexican  and  brought 
him  to  the  sheriff's  office,  and  was  thereafter  asked  if  he  remember- 
ed when  he  had  arrested  Joe  Casanova,  the   defendant,   to   which 
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he  replied:  I  don't  remember  the  time  of  day  and  further  stated 
that  'at  the  time  he  made  a  statement  we  had  him  in  the  sheriff's 
office  in  custody.  We  had  filed  no  complaint  against  him.  We 
had  brought  him  up  to  the  sheriff's  office  but  we  hadn't  filed  any 
complaint  against  him  at  that  time.  I  had  him  in  custody  as  deputy 
sheriff  at  that  time.  If  he  had  attempted  to  go  we  would  of  held 
him  there  for  investigation,  and  we  are  holding  him  there  in  the 
sheriff's  office,  and  I  don't  believe  I  would  have  let  him  go  if  he 
had  wanted  to  go,'  and  on  cross-examination  stated  further:  *I 
did  not  communicate  any  such  thing  to  him.  He  was  in  the 
office  whether  he  came  up  there  or  was  brought  there — I  think  he 
came  up  there.  At  that  time  I  had  no  warrant  for  him.  I  didn't 
tell  him  he  was  under  arrest.  I  never  said  a  word  to  him  about 
putting  him  under  arrest  before  he  made  the  statement.  I  simply 
sent  him  word  to  come  to  the  office  and  he  came  up  to  me  and  made 
the  statement,'  "  This  is  not  the  entire  statement  of  Stevens,  but 
the  remainder  of  his  testimony  did  not  change  the  above.  Also  in 
this  connection  Tony  Diaz,  another  deputy  sheriff,  testified:  **I 
sent  for  Joe  Casanova  the  day  he  was  brought  into  the  court-house. 
I  telephoned  for  him  at  his  house  and  asked  him  to  come  for  his 
uncle's  car.  He  came  to  the  sheriff's  office  and  I  first  saw  him  at 
The  entrance  of  the  steps  going  from  the  county  clerk's  office  and 
the  hall-way.  I  told  him  that  Will  Martin  and  the  other  boys  had 
spilled  their  guts.  He  said  that  if  he  was  going  to  get  into  trouble 
the  others  were  going  to  get  into  trouble  and  he  started  telling  me 
about  it.  I  told  him  that  if  he  wanted  to  make  a  statement  I  would 
take  him  to  Mr.  Stevens  who  was  walking  towards  me  at  the  time 
and  he  went  in  with  Mr.  Stevens.  I  turned  him  over  to  Mr. 
Stevens,  the  man  to  whom  he  was  going  to  make  the  statement.  I 
.don't  recollect  whether  he  asked  me  for  the  keys  to  the  automobile j 
he  might  of  asked  me  for  the  keys  but  I  don't  remember;  I  taken 
him  and  turned  him  over  to  Mr.  Stevens,  by  taking  him  I  mean  Mr. 
Stevens  walked  up  to  me  and  I  told  him  Joe  wants  to  make  a 
statemen  and  he  went  in  with  him  to  the  sheriff's  office  and  I 
went  over  to  the  county  clerk's  office  to  try  another  man  there  to 
find  out  what  his  case  was.  I  left  him  in  charge  of  Mr.  Stevens 
and  when  I  came  back  they  were  writing  the  statement.  I  did  not 
send  for  Joe  Casanova  at  the  house  for  the  purpose  of  his  making 
a  statement.  I  telephoned  to  him  to  get  him  down  here.  I  tele- 
phoned for  him  to  come  for  his  uncle's  car.  My  purpose  was  to 
arrest  him.  He  knew  I  was  a  deputy  sheriff.  I  would  not  have 
permitted  him  to  go  and  I  sent  for  him  for  the  purpose  of  arresting 
him.  I  had  already  heard  the  facts  about  the  matter  and  I  con 
eluded  I  would  put  him  under  arrest  and  did,  and  I  left  him  under 
arrest  in  charge  of  Mr.  Stevens  while  I  went  somewhere  else.  I 
phoned  out  to  this  man's  house  and  told  him  to  come  and  get  his 
uncle's  car.  His  uncle's  car  was  right  here  on  the  side  of  the 
5— 87— T.  C. 
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court-house  and  he  came  after  his  uncle's  car  and  came  up  to  the 
sheriff's  office  where  Ed  Stevens  and  I  were.  I  was  just  walking 
out  of  the  door  and  Ed  Stevens  was  with  me.  When  I  met  him 
there  at  the  door  I  told  him  that  Will  Martin  and  Tom  had  spilled 
their  guts;  then  he  immediately  said,  *Well,  if  any  of  us  get  into 
trouble  we  will  all  go  together,'  and  I  then  said  to  him  that  if  he 
wanted  to  make  a  statement  to  make  it  to  Ed  and  he  walked  right 
on  back  with  Ed  Stevens.  I  didn't  put  him  in  control  of  Ed  at  all,  I 
simply  told  him  that  if  you  want  to  make  a  statement  go  to  Ed  and 
make  it  and  he  just  walked  in  with  Ed.  I  arrested  him  after  he 
got  through  with  the  statement  and  then  took  him  to  jail.  That 
statement  was  made  in  the  matter  of  investigation  as  to  who  we 
would  arrest.  I  telephoned  him  for  the  purpose  of  putting  him 
under  arrest.  I  would  not  have  let  him  go  after  he  came  here.  I 
did  not  communicate  to  him  my  purpose  at  all.  So  far  as  I  know 
he  thought  he  was  up  here  for  the  automobile,  he  did  not  try  to 
leave.'' 

We  are  of  opinion  that  under  this  predicate  the  statement  of  ap- 
pellant or  confession  was  not  admissible.  This  evidence  shows  that 
he  came  to  the  court-house  at  the  call  of  the  deputy  sheriff  Diaz, 
whose  purpose  was  to  arrest  him  and  did  place  him  in  charge  of 
Mr.  Stevens.  Stevens  says  he  had  him  in  custody,  though  he  did 
not  actually  arrest  him  until  after  he  had  made  the  statement. 
Appellant's  reply  to  Tony  Diaz,  when  he  informed  him  of  the  con- 
fession or  statement  of  the  other  parties,  to  the  effect  if  he  had  to 
go  the  others  would  go  with  him,  indicated  that  he  recognized  the 
fact  that  he  was  not  only  suspected  of  crime  but  was  brought  there 
for  the  purpose  of  being  held  for  the  offense  under  the  statement  of 
the  other  parties.  This  is  shown  not  only  by  his  statement  but 
the  statement  of  Diaz  and  Stevens.  While  the  statement  was  re- 
duced to  writing,  it  was  not  in  accord  with  the  statute,  and,  there- 
fore, wias  inadmissible  as  a  written  statement.  The  admission  of 
this  statement  or  confession  of  appellant  was  error. 

There  is  a  bill  of  exceptions  to  the  admission  of  testimony  with 
reference  to  tracks.  Deputy  Sheriff  Diaz  testified  that  he  saw 
tracks  of  three  persons  at  the  place  where  the  animal  was  alleged 
to  have  been  taken.  The  tracks  of  one  person  he  said  indicated 
that  one  track  made  a  deeper  impression  in  the  mud  than  the 
other.  He  paid  no  particular  attention  to  the  tracks  otherwise  than 
as  stated.  He  says  he  did  not  notice  them  particularly  and  the 
only  characteristic  he  saw  was  that  one  track  made  a  deeper  im- 
pression than  the  other  tracks  at  that  point.  When  he  sent  for 
him  to  come  to  the  court-house  he  testified  he  saw  appellant  make 
tracks  on  the  side  walk.  He  also  testified  there  was  a  slight 
covering  of  sand  on  the  sidewalk  at  this  point,  but  stated  he  did  not 
know  the  depth  of  the  sand,  but  it  was  very  shallow;  that  he 
was  not  able  to  say  whether  it  was  one-eis:hth  of  an  inch   or  one- 
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quarter  of  an  inch ;  that  he  noticed  these  tracks  and  one  made  a  deep- 
er impression  in  this  sand  than  did  the  other;  about  like  those  he 
saw  at  the  place  of  the  alleged  taking.  He  says  he  paid  no  further 
attention  to  it  than  to  notice  the  peculiarity  stated ;  that  he  thought 
the  tracks  were  similar.  There  was  no  measurement  of  the  tracks 
and  no  other  peculiarity  mentioned  that  would  indicate  that  appel- 
lant made  the  tracks  at  the  point  where  the  cow  was  taken.  This 
is,  in  our  judgment,  too  indefinite  and  uncertain  to  be  taken  as  a 
fact  or  introducible  as  such  to  connect  appellant  with  the  tracks 
made  in  the  field  where  the  animal  was  taken.  There  must  be 
something  more  definite.  See  Tankersly  v.  State,  51  Texas  Crim. 
Hep.,  170;  Parker  v.  State,  46  Texas  Crim.  Rep.,  464;  Grant  v. 
State,  42  Texas  Crim.  Rep.,  275 ;  Smith  v.  State,  45  Texas  Crim. 
Rep.,  405 ;     Thompson  v.  State,  45  Texas  Crim.  Rep.,  397. 

We  are  also  of  opinion  that  the  agreement  between  Martin,  Tom 
Arocha  and  Louis  Casanova  as  to  engaging  in  stealing  cattle  and 
disposing  of  them  should  not  have  been  admitted  against  appellant 
under  the  circumstances  already  stated.  He  was  not  connected 
Tvith  that  agreement  in  any  way,  a;id  was  absent  from  the  State  when 
it  was  made. 

It  is  unnecessary  to  discuss  the  question  of  a  special  charge  with 
reference  to  the  confession,  inasmuch  as  it  has  been  held  inadmissible 
and  will  not  enter  into  a  succeeding  trial. 

For  the  reasons  indicated  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Talmadge  Adams  v.  The  State. 
No.  5624.     Decided  March  3,  1920. 

1. — Seduction — ^Evidence — Hearsay — Corroboration — ^Impeadunent. 

Where,  upon  trial  of  seduction,  the  record  showed  that  on  cross  examina- 
tion of  prosecutrix  she  was  asked  if  she  ever  told  anyone  of  defendant's 
promise  to  marry  her  prior  to  the  time  indictment  was  filed,  to  which  she 
replied  that  she  so  told  a  certain  party,  whereupon  the  State  introduced 
said  party  who  testified  that  the  prosecutrix  did  so  tell  her;  this  testimony 
v^as  inadmissible,  as  the  prosecutrix  could  not  corroborate  herself  by  state- 
ments she  made  to  third  parties,  nor  could  the  same  be  introduced  for 
impeachment  purposes.  Following:  Snodgrass  v.  State,  31  S.  W.  Rep.,  366, 
and  other  cases. 

2. — Same — Continuance — ^Practice  on  Appeal. 

Where  the  Judgment  is  reversed  and  the  cause  remanded  upon  other 
grounds,  the  application  for  continuance  need  not  be  considered. 
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S. — Same — ^Argument  of  Oounsel — ^Allusion  to  Defendant's  Failure  to  Testify. 

Where,  upon  trial  of  seduction,  the  argument  of  State's  counsel  was 
not  supported  by  the  record  acd  harmful  to  the  defendant,  and  a  portion  of 
the  argument  was  objectionable  because  it  was  an  indirect  allusion  to 
defendant's  failure  to  testify,  the  same  was  reversible  error,  and  it  was  not 
necessary  to  request  a  special  charge  to  withdraw  it. 

4. — Same — ^Argument  of  Counsel— Appealing  to  Prejudice. 

Where  part  of  the  State's  counsel's  argument  urged  a  conviction  be- 
cause the  father  and  brother  of  prosecutrix  might  kill  the  defendant  if  he 
was  acquitted,  etc.,  the  same  was  highly  improper. 

Appeal  from  the  District  Court  of  Rusk.  Tried  below  before 
the  Hon.  Chas.  L.  Brachfield,  judge. 

Appeal  from  a  conviction  of  seduction;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Bobt  T,  Jones,  J.  Y,  Gray  and  Black  &  Smedley,  for  appellant 
— On  question  of  corroboration:  Barnard  v.  State,  76  S.  W.  Rep., 
475;  and  cases  stated  in  the  opinion. 

On  question  of  insufficiency  of  corroboration:  Bishop  v.  State, 
68  Texas  Crim.  Rep.,  559,  151  S.  W.  Rep.,  821 ;  James  v.  State, 
72  Texas  Crim.  Rep.,  155,  161  S.  W.  Rep.,  472,  and  cases  cited  in 
the  opinion. 

On  question  of  argument  of  counsel :  Beach  v.  State,  210  S.  W. 
Rep.,  540 ;  Dunn  v.  State,  212  S.  W.  Rep.,  511,  and  cases  cited  in 
opinion. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  improper  argument  of  counsel:  Taylor  v.  State,  76 
Texas  Crim.  Rep.,  642,  177  S.  W.  Rep.,  82;  Sue  v.  State,  52  Texas 
Crim.  Rep.,  122;  Pearson  v.  State,  79  id.,  609;  Miller  v.  State, 
79  id.,  9. 

DAVIDSON,  PREsroiNG  Judge. — Appellant  was  convicted  of  se- 
duction and  allotted  two  years  in  the  penitentiary. 

The  prosecutrix,  Florence  Parr,  testified  that  she  and  appellant 
became  engaged  in  July,  1916;  that  he  began  going  with  her  dur- 
ing that  month  and  shortly  afterward  they  were  engaged,  and  at 
his  request  she  had  intercourse  with  him.  This  condition  continued 
until  March  1917,  when,  to  use  her  expression,  they  had  a  **bust 
up.*'  He  did  not  go  about  her  any  more  for  several  months.  That 
after  the  renewed  relation  he  continued  to  have  intercourse  with 
her  until  September,  1917.  She  became  pregnant.  She  testified 
that  appellant  was  the  father  of  her  child.  There  is  no  positive 
evidence  or  corroboration  as  to  the  act  of  intercourse  or  the  prom- 
ise of  marriage.  There  is  evidence  that  he  visited  her  from  July, 
1916,  until  March,  1917.     There  is  evidence  also  that  he  went  with 
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her  a  few  times  in  July  and  August,  1917.  The  father  of  the  girl 
testified  that  appellant  came  to  his  house  to  see  his  daughter,  and 
with  the  exception  of  appellant  but  one  other  young  man  visited 
his  daughter.  The  mother  of  prosecutrix  was  at  the  trial  but  was 
not  placed  upon  the  witness  stand.  There  is  testimony  of  various 
witnesses  that  other  young  men  accompanied  the  prosecutrix  on 
divers  and  sundry  occasions;  dates,  facts  and  circumstances  are  all 
mentioned.  There  is  evidence  that  she  had  intercourse  with  other 
young  men,  and  there  is  also  evidence  that  her  reputation  for  chas- 
tity was  bad.  These  facts  came  from  quite  a  number  of  witnesses. 
As  we  recall  the  record  there  is  no  evidence  sustaining  her  good 
reputation  for  chastity.  A  great  many  facts  and  circumstances 
are  mentioned  of  her 'indiscreet  conduct  with  other  young  men  as 
was  seen  by  witnesses  who  testify.  The  details  and  numerous  facts 
are  not  necessary  to  be  stated,  we  think,  in  view  of  the  disposition 
that  is  made  of  the  case.  The  testimony,  however,  is  of  a  very 
unsatisfactory  nature  so  far  as  the  girl  is  concerned,  and  her  testi- 
mony  and  the  want  of   corroboration. 

A  bill  of  exceptions  recites  that  on  cross-examination  of  the  prose- 
cutrix she  was  asked  if  she  ever  told  anyone  of  appellant's  promise 
to  marry  her  prior  to  the  time  the  indictment  was  filed.  She  le- 
plied  that  she  told  the  witness  Mrs.  Annie  May  Parr  of  such  en- 
gagement. Mrs.  Parr  was  the  only  witness  that  prosecutrix  testi- 
fied to  having  mentioned  her  engagement  with  appellant.  She  did 
not  inform  her  mother  or  father  of  such  relation.  Mrs.  Parr  was 
called  to  testify  and  did  testify  that  the  prosecutrix  told  her  some- 
time perhaps  in  the  spring  of  1917  that  she  and  appellant  were 
engaged  to  be  married.  Objection  was  urged  to  the  testimony  of 
^Irs.  Parr  for  several  reasons.  We  are  of  opinion  these  exceptions 
should  have  been  sustained.  Prosecutrix  could  not  corroborate  her- 
self by  statements  to  third  parties.  Evidence  of  a  third  party  re- 
peating the  statement  of  prosecutrix  would  not  corroborate  her.  It 
would  be  but  a  hearsay  statement  by  her.  The  corroboration  must 
come  from  facts  and  circumstances  independent  of  her  testimony 
and  which  tend  to  corroborate  her  testimony  as  to  the  promise  of 
marriage  or  sexual  intercourse,  or  both.  Nor  could  this  evidence  be 
used  to  sustain  her  credit  as  a  witness  viewed  from  that  standpoint. 
She  had  not  been  impeached.  The  State  had  elicited  from  her  the 
fact  that  she  had  told  Mrs.  Parr  of  the  engagement  with  appellant. 
Mrs.  Parr  testified  for  the  State  in  its  original  examination  of  wit- 
nesses. No  attempt  had  been  made  to  impeach  the  witness  or  to 
show  that  she  had  not  made  this  statement,  and  in  fact  no  such 
attempt  was  made  during  the  trial.  If  she  had  not  in  fact  made 
the  statement  to  Mrs.  Parr,  appellant,  if  he  saw  proper,  could  have 
called  Mrs.  Parr  to  testify  to  the  fact  that  prosecutrix  had  not 
so  informed  her,  but  this  was  not  done,  and  the  State  called  the 
witness  to  sustain  the  prosecutrix  in  making  out  the  State's  case. 
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From  either  view  point  we  are  of  opinion  that  this  testimony  was 
inadmissible.  Snodgrass  v.  State,  31  S.  "W.  Rep.,  366;  Barnard  v. 
State,  48  Texas  Crim.  Rep.,  Ill;  Fine  v.  State,  45  Texas  Crim. 
Rep.,  290.  That  this  evidence  was  not  corroborating  evidence  see 
cases  already  cited,  and  Bishop  v.  State,  68  Texas  Crim.  Rep.,  559 ; 
James  v.  State,  72  Texas  Crim.  Rep.,  155,  and  cases  cited  in  that 
opinion ;  Carrens  v.  State,  91  S.  W.  Rep.,  30 ;  Smith  v.  State,  58 
Texas  Crim.  Rep.,  106,  124  S.  W.  Rep.,  319,  but  specially  on  the 
inadmissibility   of   this   testimony,  see    Snodgrass   v.    State,   supra. 

There  was  an  application  for  continuance  which  is  not  discussed 
in  view  of  the  fact  the  judgment  is  reversed.  The  absent  witness 
Hicks  may  be  obtained  upon  another  trial,  and  if  not  that  question 
will  be    presented    from    a    different  standpoint. 

Exception  was  reserved  to  the  remarks  of  private  prosecuting 
counsel.  Among  other  things,  this  was  said:  **They  say  there  is 
no  corroborating  evidence  in  this  case  to  sustain  the  evidence  of 
Miss  Florence  Parr.  But,  ceutlemen,  I  say  there  is,  for  you  saw 
the  child  in  the  arms  of  its  mother  on  the  witness  stand,  and  I 
leave  it  to  you  if  that  child  does  not  look  just  like  the  defendant, 
and  you  tell  me  that  is  not  corroborating  evidence  that  Talmadge 
Adams  is  the  man  who  stole  the  virtue  of  this  poor  girl  on  th^ 
promise  of  marriage.  This  poor  girl  says  that  is  Talmadge  Adams' 
child,  and  I  ask  you  what  person  on  this  earth  has  denied  it?" 
There  is  another  bill  of  exceptions  to  the  argument  of  private 
counsel.  He  made  this  statement,  in  substance:  '*But  they  say 
we  have  not  corroborated  the  statement  of  Miss  Florence  Parr. 
But,  gentlemen,  she  says  when  she  found  out  that  she  was  i)regnant 
she  wrote  to  the  defendant,  who  was  the  author  of  her  ruin  under  a 
promise  of  marriage,  calling  upon  him  for  help.  And  what  did 
lie  do?  This  man,  who  had  stolen  her  virtue  under  a  promise  of 
marriage,  I  will  tell  you  what  he  did.  Instead  of  coming  back 
to  marry  her  as  he  promised  her  that  he  would,  he  sent  her  a  lot 
of  medicine,  to  produce  an  abortion.  This  poor  girl  swears  that  he 
did  this,  and  nobody  has  denied  it." 

Treating  these  bills  together,  it  may  be  stated  that  the  child  was 
not  introduced  in  evidence,  and  under  the  authorities  could  not 
have  been.  The  girl,  it  is  true,  testified  that  appellant  was  the 
father  of  her  child,  but  without  the  child  being  introduced  in  evi- 
dence, the  remarks  made  by  counsel  were  not  proper,  as  they  were 
based  upon  a  statement  to  the  effect  that  the  child  was  before  the 
jury.  In  regard  to  the  other  bill  of  exceptions,  there  is  no  evi- 
dence of  the  correspondence  to  which  the  girl  testified  except  her 
own.  This  did  not  tend  to  corroborate  under  the  authorities.  If 
she  had  produced  the  letter  signed  by  him,  the  contents  of  which 
were  as  she  testified,  this  would  not  be  evidence  of  corroboration 
unless  there  was  other  testimony  showing  that  appellant  did  in 
fact  write  the  letter.    As  to  both  of  the  statements  of  private  counsel, 
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it  may  be  stated  the  evidence  could  not  be  used  for  the  purpose 
of  corroboration.  The  argument  was  erroneous.  As  to  both  bills, 
the  expression  used  that  the  girl  swore  to  those  matters  and  no- 
body has  denied  it,  is  an  indirect  reference,  if  not  almost  a  direct 
reference,  to  the  failure  of  defendant  to  testify.  She  placed  both 
matters  in  such  position  that  nobody  but  she  and  defendant  knew 
it  if  they  were  facts.  There  was  no  attempt  to  corroborate  her  on 
either  proposition,  nor  was  there  any  attempt  to  show  any  evidence 
of  corroboration  or  that  any  existed.  She  excluded  knowledge  by 
others  of  these  matters  and  confined  it  only  to  herself  and  the 
appellant.  An  indirect  allusion  such  as  in  this  case  is  as  fatal  as 
a  direct  allusion.  There  are  a  great  many  cases  that  might  be 
cited,  but  it  would  seem  to  be  a  work  of  supererogation  at  this 
late  day  to  collate  them.  The  court  disposes  of  this  matter  by 
stating  that  appellant  did  not  request  a  special  charge.  This  Is 
not  necessary  where  reference  is  made  to  the  failure  of  the  ac- 
cused to  testify,  and  this  by  all  the  authorities.  Branch  Crim.  Law, 
Sec.  849  for  citation  of  cases. 

There  is  another  bill  with  reference  to  the  argument  of  State's 
counsel.  In  discussing  the  case  to  the  jury  he  urged  as  a  reason 
for  conviction  the  fact  that  the  father  and  brother  of  prosecutrix 
bad  not  killed  the  defendant,  and  if  the  jury  should  acquit  they 
would  be  justified  in  taking  the  life  of  the  accused.  This  charac- 
ter of  argument  ought  not  to  be  indulged.  It  is  appealing  to  the 
prejudices  of  the  jury,  and  the  ideas  of  the  citizenship  in  regard 
to  such  matters  in  a  way  that  is  not  warranted. 

For  the  reasons  indicated  the  judgment  will  be  reversed  and  the 
cause    remanded. 

Reversed  and  remanded. 


E.  J.  Erwin  v.  The  State. 
No.  5134.     Decided  March  3,  1920. 

L^Aggravated  Assault— Statement  of  Facts. 

Where  the  statement  of  facts  was  filed  too  late,  the  same  could  not  be 
considered  on  appeal;  however,  it  appearing  on  re-hearing,  by  affidavit  of 
appellant,  that  the  same  was  presented  to  the  trial  judge  within  the  time 
fixed  by  law,  the  same  will  be  considered.. 

2. — Same — Becognizance — Practice  on  Appeal. 

Where,  the  appeal  was  dismissed  on  a  former  day  of  the  term  for  want 
of  sufficient  recogn'zance,  and  thereafter  a  sufficient  recognizance  waa 
supplied,  the  case  is  reinstated  to  be  heard  upon  the  record. 
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3. — Same— Suffldency  of  the  Evidence — Gharge  of  Court. 

Where,  upon  trial  of  aggravated  assault,  the  evidence  was  sufficient  to 
.sustain  the  conviction,  the  court  properly  refused  a  peremptory  instruction 
to  acquit,  and  other  requested  charges  being  covered  in  the  main  charge 
which  was  applicable  to  the  fact,  the  conviction  is  sustained. 

Appeal  from  the  Criminal  District  Court  No.  2,  of  Dallas.  Tried 
below  before  the  Honorable  Robt.  B.  Seay. 

Appeal  from  a  conviction  of  aggravated  assault;  penalty,  a  fine 
of  $500.. 

C.  F.  Greenwood,  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — ^Appellant  was  convicted  of  ag- 
gravated assault,  his  punishment  being  assessed  at  a  fine  of  $100. 

The  record  is  before  us  without  a  statement  of  facts.  There  were 
three  special  charges  presented  by  appellant  but  refused  by  the 
court.  In  the  absence  of  the  statement  of  facts  we  are  unable  to 
review  these  questions,  or  to  reach  any  definite  conclusion  as  to 
any  supposed  error  in  their  refusal. 

We  have  said  this  much  with  reference  to  the  record  in  its  pres- 
ent condition,  but  in  addition  to  this  the  recognizance  is  not 
in  compliance  with  the  law,  in  that  it  fails  to  state  the  amount  of 
jiunishment  assessed  by  the  jury.  See  Art.  923,  Vernon's  Ann.  C. 
C.  P.,  and  the  authorities  thereunder  collated  on  pages  887  and 
888.  Under  this  statute  it  is  necessary,  in  order  to  have  recogni- 
zance attach  the  jurisdiction  of  this  court,  that  it  must  stipulate 
in  the  face  of  the  recognizance  the  amount  of  punishment  assessed 
by  the  jury.  This  recognizance  does  not  do  this.  It  recites  that 
appellant  was  charged  by  indictment  with  the  offense  of  aggra- 
vated assault,  and  was  convicted  of  said  offense,  and  then  follows 
the  requirements  that  he  shall  appear  before  the  trial  court  from 
day  to  day  and  term  to  term  in  order  to  abide  judgment  of  the 
Court  of  Criminal  Appeals.  Had  the  recognizance  been  sufficient, 
an  affirmance  would  necessarily  have  followed  in  view  of  the  con- 
dition in  which  the  record  is  presented. 

The  appeal  is  dismissed. 

Dismissed, 

ON    REHEARING. 

January  28,  1920. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  an 
aggravated  assault.  During  a  previous  term  this  appeal  was  dis- 
missed for  want  of  sufficient  recognizance.     That  matter  has  been 
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Bupplied,  and,  therefore,  the  order  of  dismissal  will  be  set  aside  and 
the   ease   reinstated   to  be  heard   upon   the   record. 

Appellant  filed  a  statement  of  facts,  which  is  noted  in  the  orig- 
inal opinion  as  not  accompanying  the  record.  This  statement 
of  facts  was  not  filed  in  the  trial  court  until  the  8th  of  October, 
1919.  The  case  was  disposed  of  on  motion  to  dismiss  on  the  r».M!ord 
as  it  stood  in  June,  1919.  The  trial  court  adjourned  its  term  on 
the  20th  day  of  March,  1918.  The  statement  of  facts  was  filed 
October  8,  1919.  This  was  something  like  one  year  and  a  half  after 
the  adjournment  of  the  court.  The  court  is  of  opinion  the  state- 
ment of  facts  can  not  be  considered. 

We  are  of  opinion,  on  the  record  as  reinstated,  the  judgment 
should  be  affirmed,  and  it  is  accordingly  so  ordered. 

Affirmed. 

ON    REHEARING. 

March  3,  1920. 

LATTIMORE,  Judge. — At  a  former  term  the  appeal  in  this  case 
was  affirmed,  and  appellant  presents  the  ca&e  at  this  time  upon  his 
motion  for  rehearing.  The  motion  will  be  granted,  to  the  extent 
of  considering  the  statement  of  facts,  as  though  the  appeal  had  been 
originally  properly  perfected. 

As  originally  presented,  the  appeal  was  without  a  statement  of 
facts,  it  appearing  from  the  record  that  the  case  was  tried  in  the 
court  below  in  January,  1919,  and  a  statement  of  facts  is  presented 
which  w^as  filed  in  October,  1919;  but  the  affidavit  of  appellant  is 
before  us,  and  not  controverted,  from  which  it  appears  that  said 
statement  of  facts  was  presented  to  the  trial  judge  within  the  time 
fixed  by  law  for  the  approval  and  filing  of  such  statement  of  facts, 
and  we  have,  therefore,  considered  the  same. 

Appellant  sought,  by  his  special  charge  No.  1,  a  peremptory  in- 
struction in  his  favor,  which  was  properly  refused  by  the  trial  court. 

By  special  charges  Nos.  2  and  3,  appellant  sought  instructions 
which  were  covered  by  the  main  charge.  We  are  unable  to  agree  with 
the  contentions  made  in  the  exceptions  reserved  by  appellant  to  the 
main  charge,  and  believe  the  evidence  sufficiently  supports  the  ver- 
dict of  the  jury;  and  finding  no  error  in  the  judgment  of  the 
trial  court,  the  same  is  again  affirmed. 

Affirmed. 
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Johnnie  Gunter  v.  The  State. 
No.  5697.    Decided  March  10,  1920. 

RecelTing  Stolen  Property — Sulllcieiicy  of  the  Evidence. 

Where,  upon  trial  of  receiving  and  concealing  stolen  property  of  the 
value  of  more  than  fifty  dollars,  the  evidence  sustained  the  conviction  there 
^as  no  reversible  er'X)r. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  be- 
fore the  Hon.  Richard  I.  Munroe,  judge. 

Appeal  from  a  conviction  of  receiving  and  concealing  stolen  prop- 
erty; penalty,  two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

B,  D.  Evans,  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — ^Appellant  was  convicted  in  the  District 
court  of  McLennan  County,  of  receiving  and  concealing  property 
of  the  value  of  more  than  fifty  dollars,  and  his  punishment  fixed  at 
two  years  confinement  in  the  penitentiary. 

The  record  is  before  us  without  a  single  bill  of  exceptions,  and 
the  only  matter  here  urged,  is  that  the  evidence  is  not  suflScient 
to  justify  the  verdict.  We  cannot  agree  with  this  contention.  The 
uncontradicted  testimony  shows  that  several  automobile  casings,  each 
of  tlie  value  of  more  than  fifty  dollars  were  unlawfully  taken  from  the 
the  possession  of  the  owner  about  the  time  charged  in  the  indictment, 
and  that  soon  thereafter,  two  negro  boys  came  to  the  place  where 
appellant  was  at  work,  and,  according  to  his  own  admission  and 
statement,  wanted  to  sell  him  some  automobile  casings;  and  that 
he  took  them  in  a  car,  and  went  with  them  to  a  place  on  the  river 
bank  above  the  City  of  Waco,  at  which  place  they  produced  two 
new  automobile  casings,  still  in  their  original  paper  wrapping.  He 
admitted  that  he  then  took  the  boys  and  these  casings  to  the  home 
of  his  cousin,  and  that  she  handed  him  the  amount  of  money  which 
he  said  the  boys  wanted  for  the  casings.  Later,  these  two  casings 
were  recovered  by  the  owner,  as  were  also  the  others  which  were 
hidden  under  a  pile  of  trash  on  the  river  bank.  Appellant  made 
a  confession  to  the  officers,  which  was  introduced  in  evidence,  which 
confession  contains  numerous  statements  and  admissions  tending  to 
show  his  guilty  knowledge.  The  court  submitted  the  case  to  the 
jury  under  a  fair  and  full  charge  on  circumstantial  evidence,  to 
which   no   exception   was  taken;  and  under  this   charge,   the   jury 
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has  found  appellant  guilty,  and  has  given  him  the  lowest  penalty 
known  to  our  law  for  this  felony.  We  think,  from  the  record,  that 
the  guilt  of  appellant  is  fully  established.  That  he  got  the  casings 
to  put  on  the  car  of  his  cousin,  which  he  seemed  at  liberty  to  use, 
or  that  he  shared  in  the  money  which  he  said  he  paid  to  the  boys 
after  receiving  the  same  from  his  cousin,  would  be  questions  of 
fact  for  the  jury,  and  their  finding  must  be  approved  unless  there 
be  error  found  in  the  record. 
Finding  no  error  in  the  record,  the  judgment  will  be  aflSrmed. 

Affirmed. 


B.  LUiLARD  V.  The  State. 
No.  5704.    Decided  March  10,  1920. 

B^irglary — Snffidoicy  of  the  Evidence. 

Where,  upon  trial  of  burglary,  the  evidence  showed  that  the  defendant 
was  found  in  possession  of  some  of  the  alleged  stolen  goods;  that  the 
property  was  taken  burglariously  from  the  house  without  the  owner's  con. 
sent,  and  the  admission  of  the  defendant  that  he  had  knowledge  of  the  theft 
and  his  eftort  to  suppress  the  testimony  were  sufficient  to  justify  the  verdict. 

Appeal  from  the  District  Court  of  Camp.  Tried  below  before 
the  Hon.  J.  A.  Ward,  judge. 

Appeal  from  a  conviction  of  burglary;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

C  E.  Bryson  and  Bass  &  Engledow,  for  appellant. — Cited :  Strick- 
land V.  State,  78  S.  W.  Rep.,  689 ;  WiUiams  v.  State,  70  Texas  Crim. 
Rep.,  275,  156  S.  W.  Rep.,  938;  Jobe  v.  State,  72  Texas  Crim.  Rep., 
163,  161  S.  W.  Rep.,  966. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — 
Cited :  Hamilton  v.  State,  77  Texas  Crim.  Rep.,  143,  177  S.  W.  Rep., 
496;  Lewis  v.  State,  72  Texas  Crim.  Rep.,  377,  162  S.  W.  Rep., 
866;  Powers  v.  State,  72  Texas  Crim.  Rep.,  290,  162  S.  W.  Rep., 
832;  Kimball  v.  State,  71  Texas  Crim.  Rep.,  482  160  S.  W.  Rep., 
380;  Davidson  v.  State,  216  S.  W.  Rep.,  624. 

MORROW,  Judge. — The  conviction  was  for  burglary.  The  charge 
is  that  a  house  occupied  by  Horace  Efurd  was  entered  with  the 
intent  to  commit  the  crime  of  theft.  Efurd  was  in  control  of  the 
warehouse  of  the  Magnolia  Petroleum  Company,  and  from  his  evi- 
dence it  appeared  that  certain  cases  of  oil  were  missed  from  this 
house,  and  other  evidence  disclosed  that  some  of  this  oil  was  found 
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in  possession  of  the  appellant.  There  were  no  private  marks  upon 
the  cans  of  oil,  but  without  going  into  details  we  think  that  the  evi- 
dence was  sufficient  to  identify  the  oil  which  the  appellant  sold 
as  that  which  the  owner  lost.  The  circumstances  proved  were  suffi- 
cient, we  think,  to  exclude  the  hypothesis  that  the  oil  might  have 
come  from  some  other  locality. 

The  State  introduce  a  declaration  of  appellant  to  the  effect  that 
he  did  not  steal  the  property,  but  knew  who  did,  and  in  connection 
with  this  statement  he  offered  to  pay  for  the  property  in  order  to 
prevent  the  prosecuting  witness  from  attending  the  trial.  Assum- 
ing that  the  possession  of  the  stolen  property,  qualified  by  this 
statement  introduced  by  the  State,  would  not  establish  the  con- 
nection of  the  appellant  with  the  burglary,  we  think  there  is  other 
evidence  to  this  end.  There  were  two  keys  which  could  be  used  for 
opening  the  house.  One  of  these  was  in  Efurd's  pocket,  he  claimed, 
and  the  other  in  a  cigar-box  in  the  house.  There  was  some  evidence 
that  the  house  was  left  open  at  times,  and  that  appellant  on  one 
occasion,  some  six  weeks  or  two  months  before  the  offense  was  com- 
mitted, had  done  some  work  for  the  prosecuting  witness.  The 
work,  however,  was  not  done  at  the  house,  but  was  by  way  of 
pumping  oil  into  some  tanks.  The  owner  began  missing  the  oil 
about  three  weeks  before  the  appellant  was  arrested,  and  about  the 
same  time  missed  the  key  to  the  house.  The  particular  oil  which 
was  found  in  appellant's  possession  was  taken  one  or  two  days  be- 
fore his  arrest,  and  taken,  according  to  the  State's  testimony,  at 
night  when  the  house  was  closed  and  locked.  On  the  trial,  evi- 
dence was  introduced  that  the  prosecuting  witness  had  seen  the 
key  since  the  arrest  of  appellant  and  also  on  the  day  of  the  trial, 
that  he  first  saw  it  in  the  hands  of  Mr.  Carpenter,  that  the  sheriff 
had  it,  and  that  he — the  witness — had  before  the  arrest  told  Mr. 
Mitchell,  the  constable,  that  appellant  had  one  of  the  keys.  This 
the  witness  said  he  knew  because  Mr.  Carpenter  had  told  him  so. 

With  this  evidence  before  the  jury,  they  were  justified  in  con- 
cluding that  appellant  was  in  possession  of  the  stolen  key,  and  this 
fact,  in  connection  with  the  proof  that  the  property  was  taken  from 
the  house  without  the  owner's  consent  at  a  time  when  the  house 
had  been  left  locked,  its  possession  by  the  appellant  one  or  two 
days  after  it  was  stolen,  his  admission  that  he  had  knowledge  of 
the  theft,  and  his  effort  to  suppress  the  testimony,  were  sufficient 
to  justify  the  verdict. 

The  sufficiency  of  the  evidence  is  the  only  question  before  us. 
Believing  that  it  supports  the  verdict,  the  judgment  is  affirmed. 

Affirmed. 
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J.  C.  Moore  v.  The  State. 
No.  5563.    Decided  March  10,  1920. 

1. — Swindling— Indictment— Drawing  Check  on  Bank  without  Sufficient  Funds. 

Where,  upon  trial  of  swindling,  under  subdivision  4,  article  1422,  P.  C, 
the  indictment  alleged  the  fraudulent  acquisition  by  defendant  of  property 
belonging  to  another,  naming  him,  by  the  use  of  false  and  deceitful  pretenses 
and  devices  by  the  giving  and  drawing  of  a  check  upon  a  National  bank, 
naming  it;  that  he  did  not  have  sufficient  funds  therein,  nor  when  in  the 
ordinary  course  of  business  said  check  would  reach  said  bank,  with  which 
to  pay  the  same,  and  also  no  good  reason  to  believe  that  said  check  would 
be  paid  when  presented,  the  same  was  sufficient.  Distinguishing:  Pruitt  v. 
State.  83  Texas  Crim.  Rep.,  148. 

2. — Same — Rule  Stated — Pleading.  • 

It  is  not  believed  to  be  necessary  that  the  check  or  order  used,  be  drawD 
or  signed  by  the  accused,  as  guilt  may  follow  the  use  of  such  instrument 
drawn  or  signed  by  another,  if  guilty  knowledge  as  to  its  worthless  char- 
acter bo  brought  home  to  him.  Following:  Dawson  v.  State,  79  Texas  Crim. 
Rep.,  371,  185  S.  W.  Rep.,  875. 

3. — Same— Sufficiency  of  the  Evidence — Fraudulent  Intent. 

Where,  upon  trial  of  swindling  by  drawing  a  check  upon  a  bank  In 
which  defendant  had  no  funds,  etc.,  the  evidence  showed  that  defendant  pur- 
chased some  goods  for  which  he  gave  a  check  in  payment  and  did  not  sign 
the  name  under  which  he  was  known  but  another  name  and  repeated  this 
transaction  several  times  within  a  short  time,  and  it  was  shown  that  he  had 
no  funds  in  the  back  upon  which  he  drew  the  checks  and  gave  no  explana* 
tion  of  his  act,  etc.,  the  conviction  was  sustained. 

4. — Same— Evidence— Other  Transactions. 

Upon  trial  of  swindling  by  reasons  of  checks  upon  a  bank  in  which  de- 
fendant had  no  funds,  there  was  no  error  In  admitting  in  evidence  other 
checks  of  a  similiar  kind  to  show  his  intent,  and  further  to  show  that  under 
the  name  in  the  instant  case  defendant  had  no  account  at  the  bank  at  the 
time  in  question.     Following:    Strong  v.  State,  18  Texas  Crim.  App.,  19. 

Appeal  from  the  District  Court  of  Reeves.  Tried  before  the  Hon. 
Chas.  Gibbs,  judge. 

Appeal  from  a  conviction  of  swindling;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Jno.  B.  Howard,  Clay  Cooke  and  Roy  7.  Biggs,  for  appelland. — On 
question  of  insuflSciency  of  indictment:  Dawson  v.  State,  79  Texas 
Crim.  Rep.,  371,  185  S.  W.  Rep.,  875 ;  Moore  v.  State,  81  Texas  Crim. 
Rep.,  606,  197  S.  W.  Rep.,  728 ;  Farmer  v.  State,  213  S.  W.  Rep.,  669, 
and  cases  stated  in  opinion. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 
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LATTIMORE,  Judge. — ^Appellant  was  convicted  in  the  District 
Court  of  Reeves  County,  of  the  offense  of  swindling,  and  his  punish- 
ment fixed  at  two  years  confinement  in  the  penitentiary. 

Appellant  made  a  motion  to  quash  the  indictment,  said  indictment 
being  as  follows:  **In  the  Name  and  by  the  Authority  of  the  State  of 
Texas: 

**The  Grand  Jurors,  duly  selected,  organized  and  impanelled  as 
such  for  the  County  of  Reeves,  State  of  Texas,  at  the  April  Term,  A. 
D.  1919,  of  the  District  Court  of  said  County,  upon  their  oaths,  pre- 
sent in  and  to  said  court,  that  on  or  about  the  3rd  day  of  February, 
A.  D.  1919,  and  anterior  to  the  presentment  of  this  indictment,  in  the 
county  and  State  aforesaid,  J.  C.  Moore,  did  then  and  there  unlaw- 
fully and  fraudulently,  by  the  use  of  false  and  deceitful  pretenses  and 
devices,  and  fraudulent  representations  acquire  from  the  possession  of 
Sam  Breen  certain  personal  property  belonging  to  the  said  Sam 
Breen,  to  wit :  One  automobile  tire  casing,  two  automobile  tire  tubes, 
all  of  the  value  of  fifty  dollars,  with  the  intent  to  deprive  the  said 
Sam  Breen  of  the  value  thereof,  and  with  the  intent  to  appropriate  the 
same  to  the  use  and  benefit  of  him  the  said  J.  C.  Moore  and  with  the 
intent  to  defraud,  by  the  giving  and  drawing  by  the  said  J.  C.  Moore 
of  a  check  upon  the  Midland  National  Bank  of  Midland,  Texas,  to  the 
tenor  following : 

*' 88-389 
The  Midland  National  Bank 
of  Midland. 

Pay  to  Pecos  Vulcanizing  Company  or  bearer $50.00 

Fifty  &  No|100 Dollars 

For  repairs. 

J.  0.  Blocker." 

**That  the  said  J.  I.  Blocker  nor  the  said  J.  C.  Moore  at  the  time 
said  check  was  so  given  nor  at  the  time  when  in  the  ordinary  course 
of  business  the  said  check  would  be  presented  to  the  Midland  National 
Bank  for  payment,  have  sufficient  funds  at  said  Midland  National 
Bank  with  which  to  pay  the  said  check,  and  that  the  said  J.  C.  Moore 
had  no  good  reason  to  believe  that  said  check  would  be  paid  when 
presented  to  the  Midland  National  Bank.  That  the  said  J.  C.  Moore 
represented  to  the  said  Sam  Breen  that  the  said  above  described  check 
was  good,  which  statement  was  falsely  and  fraudulently  made  and  the 
said  J.  C.  Moore  knew  that  said  statement  was  false  at  the  time  when 
he  so  made  it,  and  that  the  said  J  C.  Moore  knew  that  neither  he  nor 
the  said  J.  I.  Blocker  had  any  funds  in  the  Midland  National  Bank  at 
the  time  said  check  was  drawn  and  given  with  which  to  pay  same  and 
had  no  good  reason  to  believe  that  he  the  said  J.  C.  Moore  or  the  said 
J.  I.  Blocker  would  have  such  funds  at  the  Midland  National  Bank 
when  said  check  was  presented  or  when  in  the  ordinary  course  of 
business  same  should  be  presented  for  payment,  against  the  peace  and 
dignity  of  the  State. 
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This  indictment  suflSciently  sets  forth  the  kind  and  character  of 
swindling  as  defined  by  Subdivision  4,  Article  1422,  of  our  Penal 
Code,  said  subdivision  being  inserted  in  the  swindling  statute  in  1913, 
and  after  the  rendition  of  most  of  the  opinions  of  this  court,  which 
are  cited  by  appellant  in  support  of  his  contention  that  the  indict- 
ment is  bad.  Said  Subdivision  4  is  as  follows :  **4.  The  obtaining  by 
any  person  of  any  money  or  other  thing  of  value  with  intent  to  de- 
fiaud  by  the  giving  or  drawing  of  any  check,  draft  or  order  upon  any 
bank,  person,  firm  or  corporation,  with  which  or  with  whom  such  per- 
son giving  or  drawing  said  chick,  draft  or  order  has  not  at  the  time 
of  the  giving  or  drawing  of  said  check,  draft  or  order,  or  at  the  time 
when  in  the  ordinary  course  of  business  such  check,  draft  or  order 
would  be  presented  to  the  drawee  for  payment,  sufficient  funds  to  pay 
same,  and  no  good  reason  to  believe  that  such  check,  draft  or  order 
will  be  paid." 

It  will  be  observed  that  this  is  not  a  general  definition,  but  a  very 
specific  statement  of  what  will  be  swindling,  under  the  terms  of  this 
subdivision.  It  is  only  necessary  that  there  be  a  fraudulent  intent — 
that  money  or  other  thing  of  value  be  obtained — and  that  the  means 
by  which  the  same  is  obtained  be  a  check,  draft,  or  order  drawn  or 
given  by  one  who  has  not  sufficient  funds  in  the  hands  of  the  payor  of 
said  instrument,  at  the  time  the  same  is  drawn  or  given,  or  at  the 
time  the  same  will  be  presented,  in  the  ordinary  course  of  business, 
with  which  to  pay  said  draft  or  other  instrument,  or  who  has  no  good 
grounds  to  believe  that  such  instrument  will  be  paid.    . 

Looking  to  the  indictment  in  the  instant  case,  it  will  be  seen  that 
it  alleges  the  fraudulent  acquisition  by  appellant  of  property  belong- 
ing to  Sam  Breen,  **by  the  use  of  false,  and  deceitful  pretenses  and 
devices  ...  by  the  giving  and  drawing  by  the  said  J.  C.  Moore, 
of  a  check  ui)on  the  Midland  National  Bank  .  .  .  ,"  and  then 
proceeds  to  allege  that  appellant  did  not  have  sufficient  funds  then, 
nor  when  in  the  ordinary  course  of  business  said  check  would  i-each 
said  bank,  with  which  to  pay  the  same,  and  also  no  good  reason  to  be- 
lieve that  said  check  would  be  paid  when  presented. 

Appellant  cites  the  case  of  Pruitt  v.  State,  202  S.  W.  Rep.,  81,  as 
authority  for  his  contention  that  this  indictment  is  bad.  The  facts  in 
the  Pruitt  case  were  wholly  different,  as  far  as  we  can  see,  and  the 
reasoning  in  that  case  is  of  no  application  here.  In  fact,  the  instant 
case  seems  to  be  one  of  the  very  class  aimed  at  by  the  subdivision  of 
the  Swindling  chapter,  under  which  this  prosecution  was  brought, 
while  the  Pruitt  case  seems  to  be  one  which  was  not  intended  to  be 
governed  thereby.  In  the  Pruitt  case,  it  was  shown  that  he  had  for  a 
long  time  been  dealing  with  the  bank  upon  which  the  alleged  check 
was  given,  and  that  he  thought  he  had  arrangements  made  by  which 
the  check  involved  would  be  paid.  This  Court  held  that  inasmuch  as 
there  was  a  failure  to  allege  that  he  had  no  good  reason  to  believe  that 
the  check  would  be  paid,  and  also  that  inasmuch  as  the  injured  party 
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appeared  to  be  a  bank,  and  there  was  no  allegation  of  the  name  of  the 
injured  party,  or  that  it  was  a  corporation,  that  the  indictment  was 
bad;  but,  as  above  stated,  there  seems  no  analogy  between  that  case 
and  the  instant  case. 

It  is  not  believed  to  be  necessary  that  the  check  or  order  used  be 
drawn  or  signed  by  the  accused,  as  guilt  may  follow  the  use  of  such 
instrument  drawn  or  signed  by  another,  if  guilty  knowledge  as  to  its 
worthless  character  be  brought  home  to  said  accused.  In  Dawson's 
case,  79  Texas  Grim.  Rep.,  371,  185  S.  W.  Rep.,  875,  the  check  made 
the  basis  of  the  alleged  swindling,  was  drawn  and  signed  by  a  person 
other  than  the  accused.  Said  case  was  reversed  because  it  was  affirma- 
tively shown  on  the  trial  that  as  soon  as  the  accused  found  out  the 
worthless  character  of  the  check,  he  himself  at  once  deposited  funds 
in  the  paying  bank,  so  that  when  the  check  would  have  reached  said 
bank  in  the  ordinary  course  of  business  there  was  money  on  deposit 
with  which  to  pay  same. 

It  is  also  urged  that  the  evidence  does  not  support  the  verdict.  We 
cannot  agree  with  this  contention.  The  name  of  the  appellant  seems 
to  be  J.  C.  Moore.  It  appears  from  the  statement  of  facts  that  on  Feb- 
ruary 3,  1919,  he  went  into  the  place  of  business  of  the  prosecuting 
witness,  at  Pecos,  Texas,  and  bought  a  certain  automobile  casing,  and 
some  tubes;  and  there  sat  down  and  wrote  out  and  delivered  to  the 
prosecuting  witness  in  payment  for  said  articles,  a  check  drawn  on  the 
Midland  National  Bank,  which  check  he  then  and  there  signed  as  J. 
I.  Blocker.  On  the^ame  day,  and  in  the  same  town,  appellant  had 
some  repairs  made  on  his  car,  and  purchased  some  gas  and  oil  from 
a  witness  named  Hardy,  for  which  he  also  wrote  and  delivered  a  check 
on  the  Midland  National  Bank,  and  which  he  signed  J.  I.  Blocker. 
On  the  day  before  said  transactions  just  mentioned  occurred  at  Pecos, 
the  appellant  was  at  Barstow,  and  bought  from  a  witness  named  Dyer, 
one  inner  tube  for  his  car,  in  payment  for  which  he  then  wrote  and 
delivered  a  check  on  the  Midland  National  Bank,  to  which  he  signed 
tljt  name  J.  I.  Harrington.  It  is  in  testimony  that  all  of  these  checks 
were  turned  over  to  the  district  attorney,  Hon.  T.  T.  Garrard,  who  in 
person  took  them  to  the  Midland  National  Bank,  and  presented  them 
for  payment,  which  was  refused.  The  assistant  cashier  of  the  Mid- 
land National  Bank  testified  on  this  trial  that  he  had  held  that  position 
for  five  years,  and  that  he  left  home  to  come  to  tfiis  trial  on  Friday 
before  (which  date  appears  to  have  been  May  23,  1919),  and  that  up 
to  the  time  when  he  left  home  his  bank  had  no  account  with  any  per- 
son named  J.  I.  Blocker,  and  that  neither  on  the  date  the  cheek  in  con- 
troversy was  drawn,  nor  at  the  time  when  said  check,  in  the  ordinary 
course  of  business  would  have  reached  the  Midland  National  Bank, 
were  there  any  funds  there  with  which  to  pay  said  check,  and  the 
same  would  not  in  fact  not  have  been  paid  if  so  presented. 

Appellant  did  not  take  the  witness  stand,  or  in  any  way  by  proof 
attempt  to  controvert  the  above  facts,  or  to  claim  that  when  he  gave 
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the  check  and  got  Breen's  property,  he  had  any  funds  in  the  hands  of 
said  bank,  or  any  reason  to  believe  that  said  check  would  be  paid  when 
presented  in  the  ordinary  course  of  business.  There  seems  to  us  ample 
proof  of  his  guilt. 

Appellant  objected  to  the  introduction  of  each  of  the  checks  men- 
tioned. We  think  the  Hardy  and  Dyer  checks  admissible  as  affecting 
the  intent  of  appellant  with  regard  to  the  instant  transaction.  That 
a  man  should  give  three  checks  in  two  days  on  the  same  bank,  to 
which  he  signed  names  other  than  his  own,  and  of  belief  in  the  pay- 
ment of  which  he  offered  no  sort  of  proof,  would  seem  to  us  cogent 
evidence  affecting  his  intent.    The  authorities  are  numerous. 

Nor  do  we  think  the  court  erred  in  permitting  the  assistant  cashier 
of  the  bank  to  testify  without  having  the  bank  books  present  that  no 
such  person  as  J.  I.  Blocker  had  an  account  at  said  bank  at  the  time 
in  question.    Strong  v.  State,  18  Texas  Crim.  App.,  19. 

Finding  no  errors  in  the  record,  the  judgment  of  the  trial  court  is 
affirmed. 

Affirmed. 


Rafael  Medina  v.  The  State. 
No.  5705.    Decided  March  10,  1920. 

Assault  to  Murder — Charge  of  Court — Defense  of  Another. 

Where,  upon  trial  of  assault  with  intent  to  murder,  the  evidence  raised 
the  issue  of  defense  of  another  and  the  court  refused  to  charge  upon  this 
phase  of  the  case  although  duly  requested,  the  same  was  reversible  error. 
Distinguishing:  Mitchell  v.  Stote,  38  Texas  Crim.  Rep.,  192.  Following: 
Bonner  v.  State,  29  Texas  Crim.  App.,  223,  and  other  cases. 

Appeal  from  the  District  Court  of  Guadalupe.  Tried  below  before 
the  Hon.  M.  Kennon,  judge. 

Appeal  from  a  conviction  of  assault  to  murder;  penalty,  two  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Greenwood  &  Short,  for  appellant. — Cited:  Sterling  v.  State,  15 
Texas  Crim.  App.,  249 ;  Bedford  v.  State,  36  Texas  Crim.  Rep.,  477 ; 
Monson  v.  State,  63  S.  W.  Rep.,  647 ;  Johnson  v.  State,  60  Texas  Crim. 
Rep.,  512,  132  S.  W.  Rep.,  804. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited : 
Mitchell  V.  State,  38  Texas  Crim.  R«p.,  170. 

87  Tex.— 6  ^  , 
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MORROW,  Judge. — The  conviction  is  for  assault  with  intent  to 
murder.  The  party  injured  was  .Encamacio  Hernandez.  The  parties 
apparently  were  all  natives  of  Mexico,  and  an  interpreter  speaking 
the  Spanish  language  was  required  and  used  in  the  conduct  of  the 
trial.  The  appellant  and  his  four  brothers  attended  a  dance  at  which 
the  injured  party  and  four  others,  some  of  them  relatives,  were  at- 
tendants. A  few  minutes — described  by  the  witnesses  at  from  eight 
minutes  to  half  an  hour — before  the  injury  took  place,  Hernandez 
and  one  of  the  brothers  of  the  appellant  engaged  in  a  difficulty 
which  culminated  in  blows  with  the  fists.  A  quarrel  ensued,  all  of 
the  parties  mentioned  being  present.  In  this  quarrel  Hernandez, 
according  to  the  testimony  of  both  the  State  and  the  appellant,  had 
a  pistol,  and,  according  to  several  witnesses  testifying  on  behalf  of  ap- 
pellant, this  pistol  at  the  time  the  shot  was  fired  was  in  the  hands  of 
Hernandez,  and  exhibited  in  a  manner  threatening  to  the  appellant 
and  his  brothers,  and  this  demonstration,  according  to  these  witnesses, 
was  accompanied  by  threatening  and  insulting  language  on  the  part 
of  Hernandez.  When  the  shot  was  fired  the  appellant  was  in  front, 
between  Hernandez  and  his  companions  and  the  brothers  of  the  ap- 
pellant, who  were  standing  behind  him;  and  the  pistol  in  Hernan- 
dez's hands  was  pointed  toward  the  appellant  and  his  brothers,  the 
distance  between  them  being  5  or  6  yards.  Among  other  things  said 
by  Hernandez  while  he  held  his  pistol  in  his  hands  was  that  he  was 
ready  to  fight  all  five  of  the  Medina  brothers,  accompanying  this 
statement  with  an  insulting  epithet  and  a  threat  that  he  was  going 
to  get  them.  He  made  no  effort  to  shoot,  but  was  apparently,  ac- 
cording to  some  of  the  witnesses,  awaiting  a  movement  upon  the  part 
of  his  adversaries,  the  five  Medina  boys,  tho  the  pistol  was  pointed 
at  them.  While  the  shooting  was  going  on,  one  or  more  of  the  com- 
panions of  Hernandez  attacked  the  appellant,  one  of  them  exhibiting 
a  knife. 

Submitting  the  case  to  the  jury,  the  court  in  his  main  charge  said: 
**If  you  find  from  the  evidence  that  on  the  occasion  under  investiga- 
tion, the  defendant  did  shoot  the  said  Encamacio  Hernandez  with  a 
gun,  but  that  when  he  did  so,  or  immediately  before  the  said  Encar- 
nacio  Hernandez  was  apparently  about  to  shoot  him,  the  defendant, 
with  a  pistol,  you  will  acquit  the  defendant,  or  if  you  have  a  reason- 
able doubt  upon  this  point  you  will  acquit  him." 

The  appellant  in  a  timely  and  proper  manner  sought,  by  excep- 
tions to  the  charge  and  by  requested  charge,  to  have  the  court  em- 
body  in  his  charge  the  right  to  act  in  defense  of  his  brothers.  The 
court's  refusal  to  do  so  is  made  the  subject  of  a  just  criticism.  Guf- 
fee  V.  State,  8  Texas  Grim.  App.,  187  and  other  cases  listed  in  Branch 
An.  Texas  P.  C,  Sees.  1912-1913.  In  addition  to  the  reference  to  the 
facts  in  evidence  made  above,  the  appellant  testified  that  when  Her- 
nandez drew  his  pistol  and  with  the  insulting  remark  insisted  that 
he  would  fight  the  five  of  them,  he,  the  appellant,  got  his  pistol  out  of 
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the  buggy ;  and  that  Hernandez  made  a  motion  with  his  gun,  and  the 
appellant  fired,  or  attempted  to  do  so,  his  pistol  snapping  at  first,  but 
later  succeeded  in  striking  Hernandez.  Continuing  he  said:  **I  shot 
him  because  he  made  a  motion  to  shoot  me, ' '  and  stated  that  he  shot 
in  defense  of  his  brothers,  and  Hernandez  had  his  gun  pointed  to- 
wards them. 

We  do  not  think  the  quotation  from  appellant's  testimony  relieved 
the  court  of  the  obligation  to  give  the  charge  mentioned.  Mitchell's 
case,  38  Texas  Crim.  Rep.,  192,  referred  to  by  State's  counsel,  does 
not,  we  think,  support  the  court's  action.  In  that  case  the  absence  of 
error  in  refusing  to  charge  on  defense  of  another  rested  not  alone  on 
appellant's  testimony  that  he  shot  to  defend  himself,  but  upon  the 
additional  fact  that  if  there  was  any  danger  he  had  no  knowledge  of 
it.  In  the  instant  case  the  issue  of  defense  of  another,  we  think, 
arises  from  appellant's  testimony,  but  even  if  this  were  not  true  there 
was  much  other  evidence  supporting  the  issue  and  entitling  him  to 
the  charge.  Bonner  v.  State,  29  Texas  Crim.  App.,  223,  and  annota- 
tions thereof  in  Rose's  Notes  on  Texas  Reps.,  vol.  5,  p.  180;  Knight 
V.  State,  84  Texas  Crim.  Rep.,  395 ;  207  S.  W.  Rep.,  315. 

The  error  in  refusing  to  charge  on  the  right  to  act  in  defense  of  an- 
other requires  a  reversal  of  the  judgment,  which  is  ordered. 

Beversed  and  remanded. 


Berry  Nalls  v.  The  State. 
No.  5403.    Decided  March  10,  1920. 

L— Murder — ^Burglary — Cbarge  of  Ooort. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  exceed- 
ing the  minimum  punishment,  the  evidence  did  not  raise  the  issue  of 
burglary,  by  firing  into  a  house  with  intent  to  injure,  etc.,  a  charge  on 
burglary,  under  article  1307,  was  reversible  error. 

2. — Same — Statutes   Construed — ^Burglary — ^Discharge    of   Flreianns — ^Entry. 

Article  1307,  Penal  Code  does  not  create  a  new  offense  or  change  the 
definition  of  the  offense  of  burglary,  but  simply  extends  the  enumeration  of 
the  manner  of  entry  by  the  discharge  of  firearms  into  a  house  with  intent  to 
injure  any  person  therein,  but  it  is  essential  under  article  1304  P.  C,  in 
every  case  of  burglary  that  the  entry  be  made  with  the  intent  to  commit 
a  felony  or  the  crime  of  theft,  and  where  the  evidence  did  not  suggest  that 
the  purpose  of  the  defendant  was  to  commit  the  crime  of  theft  and  that  the 
shot  was  fired  in  such  a  manner  that  it  could  not  have  injured  those  within 
the  house  the  offense  could  not  have  been  burglary.  Following:  Miller  \\ 
State,  81  Texas  Crim.  Rep.,  237;  modifying:  Railey  y.  State,  58  Texas  Crim. 
Rep.,  1. 
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Appeal  from  the  District  Court  of  Eastland.  Tried  below  before 
the  Hon.  Joe  Burkett,  judge. 

Appeal  from  a  conviction  manslaughter;  penalty,  three  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

JT.  P.  Brelsford,  Walter  L,  Morris,  and  Davenport  &  Allen,  C.  R. 
Fields,  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  and  J,  H,  Beavers, 
for  the  State. 

MORROW,  Judge. — The  appellant  was  convicted  of  manslaughter, 
and  his  punishment  fixed  at  three  years'  confinement  in  the  peniten- 
tiary. 

The  deceased,  Richburg,  and  the  witness  McGill  were  partners  in 
the  mercantile  business,  and  occupied  a  small  wooden  building  about 
twenty-four  feet  long  with  a  partition  about  the  center  of  it,  using 
the  front  end  for  business  purposes  and  the  back  end  for  living  pur- 
poses. The  deceased  and  McGill  were,  on  the  night  of  the  homicide, 
in  the  back  room  of  the  building  counting  the  day's  sales.  They  had 
a  box  sitting  on  the  floor  between  them,  and  money,  both  paper  and 
silver,  on  the  box.  The  occurrence  was  in  the  town  of  Ranger  which 
had,  by  reason  of  the  discovery  of  oil,  attracted  a  large  population 
within  a  short  time,  and  had  grown  from  a  village  to  a  city ;  and  the 
Adjutant  General  of  the  State  had  assigned  the  appellant  and  one 
Bloxon,  who  were  State  Rangers,  to  aid  the  local  oflficers  in  preserv- 
ing the  peace.  The  State  Rangers  were  invested  by  law  with  the  au- 
thority of  peace  officers;  and  the  appellant  and  his  companion,  it  is 
claimed,  believing  that  there  was  gambling  going  on  in  the  room 
mentioned,  undertook  an  investigation,  in  the  course  of  which  appel- 
lant looked  through  the  keyhole  and  heard  money  rattling  and  a 
rumbling,  though  he  could  not  understand  what  was  said.  Bloxon, 
after  looking  through  a  crack  in  the  wall,  said  to  appellant:  **They 
are  gambling,"  and  at  the  same  time  Bloxon  put  his  hand  against 
the  bottom  of  the  door,  and  began  to  ease  it*  open — at  least  such  is  the 
testimony  from  the  appellant 's  standpoint.  When  he  had  pushed  the 
bottom  of  the  door  in  about  eight  inches  or  a  foot  the  door  was  pushed 
back,  catching  the  arm  of  Bloxon  between  the  door  and  the  frame. 
Bloxon  called  to  the  parties  to  open  the  door,  stating  that  they  were 
Rangers,  and  failing  to  extricate  his  right  hand,  which  was  held  in 
the  door,  he  drew  his  pistol  with  his  left  hand  and  fired  through  the 
door,  the  bullet  striking  the  floor  a  short  distance  from  the  door  on 
the  inside  of  the  building.  Immediately  after  the  shot  was  fired  the 
door  flew  open,  according  to  appellant  and  Bloxon,  and  Bloxon  en- 
tered, and  someone  struck  him  with  a  chair,  and  he  fell  on  the  bed. 
Seeing  one  of  the  parties  in  the  act  of  striking  Bloxon  again  with 
the  chair,  the  appellant  entered,  drew  his  gun  and  fired,  and  just 
after  he  fired  he  saw  McGill  going  out  the  side  door.  The  parties 
were  all  strangers  to  each  other. 
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As  described  by  McGill,  who  was  inside  of  the  house,  when  the 
door  was  sprung  in  and  he  saw  the  hand  he  asked  what  was  wanted 
and  received  the  reply:  **We  are  coming  in  there.'*  He  then  kicked 
the  hand,  and  it  was  jerked  back  and  a  shot  fired  through  the  door 
which  angled  down  to  the  floor.  He  seized  a  plank  about  seven  feet 
long,  and  stepped  back,  and  a  hand  with  a  gun  in  it  was  pushed 
through  the  door,  and  he  struck  at  the  hand  with  the  plank.  When 
this  was  done  the  door  flew  open,  and  the  parties  came  in,  and  as  they 
came  in  a  shot  was  fired.  The  witness  ran  to  a  side  door,  noticing  the 
deceased  in  a  corner  of  the  room  exhibiting  no  arms.  When  he  re- 
turned a  few  moments  later  Richburg  was  dead,  and  the  appellant 
said:    "I  am  the  man  who  did  it." 

In  an  elaborate  charge  the  court  instructed  upon  the  law  of  mur- 
der, manslaughter,  and  self-defense;  also  on  the  law  of  principals; 
the  right  to  arrest ;  and  embraced  in  his  charge  the  following : 

**  Burglary,  insofar  as  it  concerns  this  case,  may  be  constituted  by 
the  discharge  of  firearms  or  other  missile  into  the  house  with  intent 
to  injure  any  person  therein,  and  is  a  felony,"  proceeding  upon  the 
theory  that  if  Bloxon  fired  into  the  house  through  the  door  with  in- 
tent to  injure  someone  he  would  be  guilty  of  burglary,  and  that  ap- 
pellant, being  present  and  knowing  his  unlawful  intent,  aiding  or  en- 
couraging him,  would  also  be  guilty  of  burglary  and  thereby  forfeit 
the  right  of  self-defense.  The  facts  were  such  as  to  authorize  the 
trial  court  to  qualify  the  right  of  self-defense  by  an  appropriate 
charge,  but  in  instructing  the  jury  concerning  the  law  of  burglary 
the  court,  in  our  opinion,  was  dealing  with  a  matter  not  raised  by 
the  evidence,  and  one  likely  to  seriously  injure  the  appellant.  Under 
our  statute  it  is  essential  in  every  case  of  burglary  that  the  entry  be 
made  with  the  intent  to  commit  a  felony  or  the  crime  of  theft.  This 
is  the  express  language  of  the  statute  defining  burglary.  P.  C,  Art. 
1304.  We  think  there  is  no  evidence  which  suggests  that  the  break- 
ing in  the  present  instance  was  with  such  intent.  The  appellant  and 
his  companion,  according  to  the  entire  record  were  not  actuated  by  any 
malice  towards  the  deceased  or  his  companion.  They  were  strangers. 
Their  action  in  approaching  the  house  and  in  pushing  in  the  bottom 
of  the  door  was  due  to  their  zeal  in  enforcing  the  law  against  gam- 
bling. That  they  were  mistaken  both  as  to  the  fact  that  an  offense  was 
committed  by  the  occupants  of  the  room,  and  as  to  the  extent  to 
which  they  might  lawfully  go  in  investigating  it  or  in  bringing  about 
an  arrest,  may  be  conceded.  Still,  there  is  nothing  that  suggests  that 
their  purpose  was  to  commit  crime  or  theft,  and  the  evidence  of  both 
the  State  and  the  appellant  tends  to  show  that  at  the  time  that 
Bloxon  fired  through  the  door  his  hand  was  imprisoned,  and  he  was 
the  subject  of  attack.  The  shot  was  fired  in  a  manner  to  go  angling 
down  to  the  floor;  and  if  it  was  fired  for  the  purpose  of  injuring 
those  within  the  house,  it  could  not  have  been  burglary  unless  there 
existed  also  the  intent  to  commit  a  felony. 
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It  is  true  that  the  statute,  Article  1307,  declares  that  the  entry 
may  be  made  by  the  discharge  of  firearms  into  a  house  with  intent 
to  injure  any  person  therein.  The  intent  being  present  this  entry 
would  bring  the  persons  committing  it  within  the  law  of  burglary  in 
the  event  that  the  injury  intended  was  a  felony,  and  not  otherwise. 
Art.  1307  does  not  create  a  new  offense  or  change  the  definition  of 
the  offense  of  burglary,  but  simply  extends  the  enumeration  of  the 
manner  of  '* entry."  Miller  v.  State,  81  Texas  Crim.  Rep.,  237,  in 
which  Railey  v.  State,  58  Texas  Crim.  Rep.,  1,  is  modified. 

The  charge  referring  to  the  offense  of  burglary,  therefore,  in  our 
judgment,  was  wrong  in  form  and  in  substance.  Even  if  the  conduct 
of  the  appellant  in  the  inception  of  the  trouble  was  such  as  to  de- 
prive him  of  the  right  of  perfect  self-defense,  the  cliarge,  putting 
into  the  case  the  question  of  burglary,  cannot  be  held  harmless  be- 
cause the  punishment  assessed  exceeded  the  minimum. 

Several  of  the  other  questions  discussed  in  appellant's  brief  are 
not  properly  raised,  and  still  others  are  such  as  are  not  likely  to  arise 
upon  another  trial. 

Because  of  the  error  pointed  out,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


John  Pinion  v.  The  State. 
No.  5701.    Decided  March  10,  1920. 

1. — ^Motor  Vehicle— Public  Highway — ^Information — Names  of  Persons  Injured. 

Where,  upon  trial  of  a  violation  of  an  Act  of  the  Thirty-fifth  Legislature 
defining  unlawful  driving  of  persons  in  control  or  charge  of  any  motor 
vehicle  upon  the  public  highway,  etc.,  the  information  failed  to  allege  the 
names  of  the  persons  alleged  to  have  been  injured,  the  same  was  bad  on 
motion  to  Quash. 

2. — Same — Rule  Stated — ^Pleading — ^Names  of  Persons  Injured. 

Wherever  the  statute  punishes,  or  seeks  to  punish  for  an  injury  by  one 
person  to  another,  either  his  person  or  property,  it  is  necessary  to  name  the 
party  injured  or  intended  to  be  injured. 

3. — Same — Insufficiency  of  the  Evidence. 

Where  the  pleading  alleged  that  the  defendant  was  in  control  of  the 
motor  vehicle  and  was  operating  it,  and  the  evidence  showed  that  another 
party  was  with  him  butfttid  not  show  who  was  controlling  or  operating  It. 
the  conviction  could  not  be  sustained. 
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Appeal  from  the  County  Court  of  Rockwall.  Tried  below  before 
the  Hon.  J.  K.  Wells,  judge. 

Appeal  from  a  conviction  of  unlawfully  operating  a  motor  vehicle 
on  a  public  highway ;  penalty,  a  fine  of  twenty-five  dollars. 

The  opinion  states  the  case. 

T.  B.  Bidgell,  for  appellant.— Cited :  Rape  v.  State,  31  S.  W.  Rep., 
652;  Harden  v.  State,  26  Texas,  113;  Ranch  v.  State,  5  Texas  Crim. 
App.,  363. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited : 
Bigby  V.  State,  5  Texas  Crim.  App.,  401 ;  Hatch  v.  State,  76  Texas 
Crim.  Rep.,  423,  174  S.  W.  Rep.,  1062;  Singh  v.  State,  66  Texas 
Crim.  Rep.,  156,  146  S.  W.  Rep.,  891. 

DAVIDSON,  PBEsroiNO  Judge. — The  pleadings  charge  appellant 
with  a  violation  of  an  Act  of  the  Thirty-fifth  Legislature,  p.  478, 
which  reads  as  follows : 

**  Every  person  having  control  or  charge  of  any  motor  vehicle  or 
other  vehicle  upon  any  public  highway  and  approaching  any  vehicle 
drawn  by  horse  or  horses,  or  any  horse  upon  which  any  person  is 
riding,  shall  operate,  manage  and  control  such  motor  vehicle  or  other 
vehicle  in  such  manner  as  to  exercise  every  reasonable  precaution  to 
prevent  the  frightening  of  any  such  horse  or  horses  and  to  insure  the 
safety  of  any  person  riding  or  driving  the  same;"  etc. 

Only  that  portion  of  the  statute  is  quoted  which  is  thought  to  bear 
upon  the  case  in  hand.  The  charging  part  of  the  complaint  and  in- 
formation is  as  follows:  ''that  one  John  Pinion  .  .  .  having  con- 
trol and  charge  of  a  motor  vehicle  upon  a  public  highway  in  said 
county  and  state  and  while  approaching  a  horse  upon  which  two  per- 
sons were  riding  the  said  John  Pinion  did  then  and  there  so  operate, 
manage  and  control  said  motor  vehicle  in  such  a  manner  as  to  frighten 
said  horse  and  cause  said  two  persons  to  be  thrown  off  of  said  horse." 

Motion  to  quash  was  based  upon  the  ground  that  the  pleadings  were 
not  sufficient  to  charge  the  offense  under  the  statute,  and  does  not 
allege  the  name  or  names  of  the  persons  who  were  riding  and  thrown 
from  the  horse.  We  are  of  opinion  these  exceptions  are  well  taken. 
Wherever  the  statute  punishes,  or  seeks  to  punish,  for  an  injury  by 
one  person  to  another,  either  his  person  or  property,  it  is  necessary 
to  name  the  party  injured  or  intended  to  be  injured.  This  seems  to 
be  universally  the  rule  under  all  such  legislation.  Opinions  in  many 
cases  have  been  rendered  in  this  State.  It  is  usually  sufficient  to  fol- 
low the  language  of  the  statute  in  charging  an  offense,  and  under 
some  statutes  this  would  be  sufficient,  but  that  rule  does  not  obtain 
where  it  is  necessary  to  allege  extrinsic  facts  to  bring  the  party  with- 
in the  prohibitive  act.  This  rule  seems  to  apply  to  almost  all  legis- 
lation where  the  punishment  is  denounced  against  the  citizen  who 
imposes  or  undertakes  to  impose  an  injury  upon  his  fellowman,  either 
his  person  or  his  property.    For  instance,  under  the  statute  prohibit- 
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ing  theft  of  property  the  owner  is  not  named,  or  the  party  intended 
to  be  injured  is  not  set  out  in  the  statute,  otherwise  than  by  the  gen- 
eral term  owner.  It  denounces  punishment  against  anyone  who 
fraudulently  takes  from  the  possession  of  the  owner  such  property. 
It  is  necessary  under  all  the  decisions  to  name  the  owner  if  he  be 
known  or  his  name  can  be  ascertained,  and  if  this  cannot  be  done, 
the  fact  be  alleged  that  his  name  was  unknown.  In  all  personal  in- 
juries such  as  homicide  and  assaults,  it  is  necessary  to  name  the  in- 
jured party.  It  is  not  sufficient  to  follow  the  general  statute  that  the 
accused  intended  to  injure  and  did  assault  a  citizen.  In  general 
terms  it  must  allege  the  name  of  the  party  assaulted,  or  the  name  of 
the  deceased,  as  the  case  may  be.  Under  this  statute  the  prohibition 
is  against  the  party  operating,  controlling  or  in  charge  of  the  motor 
vehicle  where  his  action  or  his  management  of  the  machine  may  in- 
jure another  as  set  forth  in  the  statute.  The  proposition  upon  which 
the  statute  is  predicated  shows  the  purpose  of  the  law  is  to  prevent 
the  frightening  of  the  animal  ridden  or  driven  by  some  one  so  as  to 
cause  injury  or  probably  cause  injury  to  the  rider  or  driver  of  the 
animal.  The  name  of  the  party  on  the  animal  alleged  to  be  fright- 
ened should  be  stated.  The  prohibition  of  the  statute  is  the  result  of 
the  injury  to  the  party  who  was  riding  or  driving  the  animal  which 
may  have  become  frightened  which  caused  the  injury,  or  probably 
would  cause  the  injury.  A  great  many  of  these  cases  can  be  found 
collated  in  Vernon's  Ann.  C.  C.  P.,  Art.  474,  p.  229.  It  would  be 
requisite  in  pleading  under  this  statute  that  it  be  sufficiently  definite 
so  that  when  the  case  has  been  disposed  of  further  prosecution  for 
the  same  act  may  be  barred.  It  is  also  necessary  to  put  the  party  up- 
on notice  of  the  time,  place  and  circumstances  he  is  called  to  meet  by 
the  pleadings.  The  general  allegation  that  a  horse  upon  which  two 
persons  were  riding  was  frightened  and  they  thrown  off  is  not  a 
sufficient  statement.  It  designates  no  particular  transaction ;  it  identi- 
fies no  one  who  was  thrown  off  the  horse  he  was  riding. 

There  is  another  question  suggested.  The  pleadings  charged  that 
appellant  was  in  control  of  the  automobile  and  was  operating  it.  The 
evidence  does  not  show  this  to  be  the  case.  The  facts  show  that  ap- 
pellant and  another  party  were  in  the  car,  but  they  do  not  show  who 
was  controlling  or  operating  it,  nor  do  they  show  anything  further 
than  the  fact  that  appellant  was  in  the  car.  He  may  have  been  op- 
erating the  car  or  he  may  not  have  been.  The  other  party  may  have 
owned  the  car  and  was  operating  it,  and  the  appellant  a  mere  pas- 
senger. The  two  witnesses  who  were  thrown  or  fell  off  the  horse  testi- 
fied that  these  two  parties  were  in  the  car.  They  mentioned  the  fact 
that  appellant  was  one  of  the  parties,  but  they  seemed  not  to  have 
been  asked  who  was  operating  the  car.  If  they  were  so  asked  the 
records  fails  to  show  it.  It  would  be  necessary  under  the  allegations 
and  under  the  statute  both  that  in  order  to  convict  appellant  that  he 
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was  either  himself  operating  the  ear,  or  was  aiding  and  abetting  or 
advising  the  man  who  was  operating  it  to  do  what  was  done. 

Because  the  pleadings  are  insufficient  the  judgment  will  be  reversed 
and  the  prosecution  ordered  dismissed. 

Dismissed. 


Ed.  Holland  v.  The  State. 

No.  r492.    Decided  November  26,  1919. 

Rehearing  granted  March  10,  1920. 

L^Theft — ^Bacent  Possession — ^Explanation — Sufllciency   of  Evidence. 

Where,  upon  trial  of  theft  of  a  watch  under  the  value  of  fifty  dollars, 
the  evidence  showed  that  the  defendant  appropriated  a  certain  watch  which 
he  found  as  janitor  of  a  hotel,  and  when  charged  with  the  ownership  made 
no  explanation  or  denial  that  the  same  was  his,  and  admitted  that  if  no  one 
had  made  any  claim  he  had  intended  to  keep  the  watch,  the  proof  of  fraud- 
ulent intent  was  sufficient.  Following:  Rochell  v.  State,  55  Texas  Crim. 
Rep.,  152. 

2.— Same— Ownership— Behearing — Possession — ^Insufllciency  of  the  Evidence. 

Where,  upon  trial  of  theft  of  a  watch,  the  evidence  showed  that  the  de- 
fendant found  the  same  as  janitor  in  a  hotel,  and  the  indictment  charged 
the  ownership  in  the  person  to  whom  it  had  been  sent  by  mail  but  also 
showed  that  the  same  had  not  been  delivered  to  him,  but  that  the  care,  con- 
trol and  management  of  the  watch  when  lost  or  taken  was  in  the  mail 
carrier,  the  conviction  cannot  be  sustained. 

S. — Same — Ownership — Possession^Lost  Property— Rule  Stated. 

When  property  is  lawfully  in  possession  of  one  person,  and  is  by  him 
lost  or  misplaced,  it  is  believed  that  such  right  of  possession  in  the  loser, 
as  far  as  the  law  of  theft  is  concerned,  would  continue  until  interrupted  or 
changed  in  some  sufficient  manner. 

4. — Same — ^Pleading — ^Practice  in  County  Court — Ownership. 

Where  there  was  some  doubt  as  to  the  ownership  and  possession  of  the 
alleged  stolen  property,  the  pleader  in  order  to  meet  proper  proof  of  owner- 
ship should  have  so  drawn  the  information. 

Appeal  from  the  County  Court  of  Bexar.  Tried  below  before  the 
Hon.  Nelson  Lytle,  judge. 

Appeal  from  a  conviction  of  theft  under  the  value  of  fifty  dollars ; 
penalty,  a  fine  of  ten  dollars  and  one-half  day  confinement  in  the 
county  jail. 

The  opinion  states  the  case. 
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Forrest  Camphelly  for  appellant. — On  question  of  ownership:  Py- 
land  V.  State,  33  Texas  Crim.  Rep.,  382;  Kelley  v.  State,  67  Texas 
Grim.  Rep.,  72,  149  S.  W.  Rep.,  110;  McDonald  et  al.  v.  State,  68 
Texas  Crim.  Rep.,  410,  152  S.  W.  Rep.,  1061 ;  Otero  v.  State,  17  S.  W. 
Rep.,  1081 ;  McKnight  v.  State,  70  Texas  Crim.  Rep.,  470,  156  S.  W. 
Rep.,  1188;  Tinney  v.  State,  5  S.  W.  Rep.,  831. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge.— Appellant  was  charged  with  the  theft  of  a 
watch  belonging  to  one  Willie  Beard,  the  same  being  of  the  value  of 
$20;  it  being  alleged  that  said  watch  was  taken  from  the  possession 
of  said  Beard,  in  Bexar  County,  Texas,  on  December  25,  1918. 

It  appears  from  the  exceedingly  brief  statement  of  facts  that  ap- 
pellant was  janitor  of  the  Gunter  office  building,  in  San  Antonio,  in 
room  230  of  which  building  the  alleged  owner  had  his  office. 

On  the  trial,  appellant  testified  that  about  the  date  in  question,  he 
found  a  powder  or  perfume  box  in  the  hallway  on  the  second  floor  of 
said  building ;  that  on  investigation  he  found  that  said  box  contained 
a  watch,  which  he  put  on  his  chain  and  in  his  pocket,  and  which  is  the 
watch  in  question;  that  he  made  no  report  of  finding  said  watch  to 
the  manager  of  the  building,  and  made  no  effort  to  find  the  owner 
thereof;  that  he  intended  to  keep  the  watch  unless  some  one  made 
claim  of  it;  and  that  he  wore  the  watch  until  arrested  on  February 
16,  1919.  It  appears  that  on  that  day  appellant  went  into  the  office 
of  said  Beard,  pulled  the  watch  out  of  his  pocket,  and  compared  its 
time  with  that  of  a  clock  on  the  wall.  Beard  saw  the  watch  and 
recognized  it  as  his  own,  and  said  to  appellant :  *  *  Let  me  look  at  your 
watch,  Ed.''  Appellant  handed  the  watch  to  Beard,  who  looked  at 
it,  and  returned  it  to  appellant,  who  put  it  back  into  his  pocket  and 
went  on  out.  Later  in  the  day  the  officers  went  to  appellant  and  ap- 
proached him  about  the  watch,  which  he  pulled  out  of  his  pocket  with 
the  statement  that  he  found  it  on  the  second  floor  of  the  Gunter  Build- 
ing, in  front  of  the  elevator. 

The  case  was  tried  before  the  court  without  the  interposition  of  a 
jury. 

It  is  contended  by  the  appellant  here  that  the  allegation  of  posses- 
sion in  Beard  is  not  sustained  by  the  proof,  and  that  it  is  not  shown 
that  appellant  intended  to  appropriate  the  property  in  such  manner 
as  to  make  his  taking,  theft.  We  think  the  evidence  sufficiently  shows 
that  if  it  be  admitted  that  tlie  property  was  found  in  the  hallway, 
and  on  the  same  floor  of  said  building  as  that  on  which  the  office  of 
Mr.  Beard  was  situated,  that  the  same  would  be  in  his  constructive 
possession,  which  is  sufficient  to  meet  the  demands  of  the  law  of  theft. 
Robinson  v.  State,  11  Texas  Crim.  Rep.,  407.  Property  that  has 
been  mislaid  or  misplaced  or  lost,  is  in  the  constructive  possession  of 
the  owner  until  that  possession  has  been  interfered  with  by  the  asser- 
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tion  of  some  care,  management,  and  control  thereof  by  another  per- 
son. 

It  is  also  made  to  appear,  as  stated,  that  in  spite  of  his  position  as 
caretaker  and  janitor  of  said  building,  which  would  seem  to  impose 
upon  appellant  the  duty  or  obligation  to  at  least  report  the  finding  of 
property  in  the  building  to  those  who  had  charge  of  its  management, 
that  no  such  report  was  made,  and  no  inquiry  set  on  foot  of  any  one 
of  the  occupants  of  the  building. 

We  further  observe  that  when  appellant  was  charged  with  the 
ownership  of  the  watch,  by  the  question  and  request  of  Br.  Beard, 
above  quoted,  that  he  made  no  expanation  or  denial  that  the  watch 
was  his.  He  also  admits  that  if  no  one  had  made  any  claim  upon  the 
watch,  he  intended  to  keep  it.  It  is  diflScult  for  us  to  see  how  any 
claim  could  be  expected  by  him  for  a  watch  which  he  carried  in  his 
pocket.  We  think  the  facts  in  this  case  very  similar  to  those  in  the 
i^ochell  case,  55  Texas  Crim.  Rep.,  152,  which  was  aflSrmed  by  this 
Court.  We  cannot  agree  with  the  contention  made  by  counsel  for  ap- 
pellant, and  finding  no  error  in  the  record,  the  judgment  of  the  trial 
court  will  be  afl5rmed. 

Affirmed. 

ON  REHEARING. 

March  10,  1920. 

LATTIMORE,  Judge. — This  case  is  before  us  upon  appellant's 
motion  for  rehearing,  and  upon  a  more  mature  reflection,  we  have 
concluded  that  we  were  in  error  in  holding  that  the  evidence  suflSci- 
ently  showed  that  the  alleged  stolen  watch,  when  taken,  was  in  the 
possession  of  Mr.  Beard,  the  alleged  owner  thereof. 

It  seems,  upon  a  more  careful  scrutiny  of  the  record,  that  the  watch 
had  been  sent  to  Mr.  Beard  by  his  mother,  through  the  mail,  and 
when  the  package  supposed  to  have  contained  the  same,  reached  the 
oflSce  of  Mr.  Beard,  same  was  delivered  to  Mr.  Langford,  a  brother- 
in-law  of  Mr.  Beard,  who  states  that  the  package  was  then  in  bad 
condition ;  that  the  wrapper  was  broken,  and  that  he  told  the  parcels 
post  carrier,  who  brought  said  package  to  the  office,  that  if  anything 
was  missing,  a  claim  would  be  entered,  therefor,  as  the  package  was 
insured.  This  witness  states  that  at  that  time  he  had  never  seen  or 
had  possession  of  said  watch;  and  nothing  appears  from  any  evidence, 
from  which  we  could  infer  as  a  fact  that  the  watch  was  in  the  package 
when  same  was  delivered  at  said  office  by  the  carrier.  There  is  no 
other  evidence  in  the  record  showing  such  to  be  the  fact,  or  that  the 
watch  was  in  fact  ever  in  the  actual  possession  of  Mr.  Beard. 

The  Postal  delivery  clerk  who  carried  said  package  to  the  office  of 
Mr.  Beard,  was  not  placed  upon  the  witness  stand,  nor  did  Mr.  Beard 
testify  that  when  he  examined  the  package,  the  watch  was  gone,  or 
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that  it  was  present,  or  give  any  testimony  relative  to  said  package. 
Appellant  testified  that  when  he  first  saw  the  watch  in  question,  he 
found  the  same  in  a  little  box  lying  out  in  the  hall  of  the  second  floor 
of  the  Qunter  building,  of  which  he  was  janitor,  near  the  elevator. 
Under  the  circumstances,  we  have  concluded  that  the  care,  control, 
and  management  of  the  watch,  when  lost  or  taken,  was  in  the  mail 
carrier,  and  would  remain  in  him  until  the  same  had  been  delivered 
to  the  real  owner  or  at  his  oflSce,  or  there  be  something  to  show  that 
the  right  of  possession  of  said  mail  carrier  was  interfered  with  or 
changed.  All  the  evidence  before  us  tends  to  show  that  the  last  law- 
ful possession  of  said  property  was  in  said  mail  carrier,  and  we  think 
the  allegation  of  ownership  should  have  been  properly  laid  in  him. 
When  property  is  lawfully  in  possession  of  one  person,  and  is  by  him 
lost  or  misplaced,  it  is  believed  that  such  right  of  possession  in  the 
loser,  as  far  as  the  law  of  theft  is  concerned,  would  continue  until 
interrupted  or  changed  in  some  sufl5cient  manner.  So  believing,  we 
must  grant  this  motion. 

We  call  attention  to  the  propriety  of  having  two  counts  in  the 
pleading,  should  there  be  further  prosecution,  in  order  to  meet  proper 
proof  of  ownership  in  Mr.  Beard,  or  the  Postal  Delivery  employee. 

The  motion  for  rehearing  is  granted,  the  judgment  of  afl5rmance 
set  aside,  and  the  case  is  reversed  and  remanded. 

Reversed  and  demanded. 


Joe  Cozine  v.  The  State. 

No.  5627.     Decided  March  10,  1920. 

1. — ^Pure  Food  Law — Statutes  Oonntmed. 

Where  defendant  was  prosecuted  under  Title  12,  Chapter  2,  Penal  Code, 
which  prohibits  among  other  things  the  sale  of  the  productions  of  an  animal 
that  has  died  otherwise  than  by  slaughter,  a  defense  that  the  meat  was  not 
unwholesome  is  not  available,  following  Ex  parte  Drane,  80  Texas  Crim. 
Kep.,  543. 

2. — Same — ^AccompUce — Charge  of  Court — ^Blisdemeanor. 

As  a  general  rule,  all  guilty  participants  in  a  misdemeanor  are  prin- 
cipals, and  the  accused  cannot  be  convicted  upon  the  uncorroborative  testi- 
mony of  an  accomplice  or  principal,  and  where  upon  trial  of  a  violation  of 
the  Pure  Food  Law,  the  conviction  of  defendant  was  dependent  upon  the 
testimony  of  a  witness  who  may  have  been  an  accomplice  or  principal  in 
the  transaction,  a  requested  charge  on  accomplice  testimony  should  have 
been  submitted  to  the  jury,  and  a  failure  to  do  so  is  reversible  error;  fol- 
lowing Farris  v.  State,  55  Texas  Crim.  Rep.,  481,  and  other  cases. 
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Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  the 
Honorable  A.  P.  Bolding. 

Appeal  from  a  ccnvietion  of  the  violation  of  the  Pure  Food  Law; 
penalty,  a  fine  of  $25. 

The  opinion  states  the  ease. 

Cu7iningham,  McMahon  &  Lipscomh,  for  the  appellant. 
Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — There  are  two  counts  in  the  indictment,  one 
charging  that  the  appellant  did  unlawfully  have  in  his  possession 
with  intent  to  sell,  did  then  and  there  offer  and  expose  for  sale  and 
did  then  and  there  offer  to  sell  to  John  Doggett  an  article  of  food  con- 
sisting of  meat  and  the  product  of  an  animal  unfit  for  food,  to-wit,  a 
hog  that  had  died  otherwise  than  by  slaughter ;  the  second  count  under 
the  same  allegations  charges  sale  to  Mrs.  Delia  Anthony.  The  ver- 
dict of  guilty  is  general,  both  counts  having  been  submitted  to  the 
jury. 

In  July,  1918,  the  appellant  owned  some  fat  hogs  which  he  desired 
to  ship,  and  secured  the  services  of  a  man  and  automobile  truck  to 
have  the  hogs  shipped  to  the  railroad  station  about  ten  miles  distant. 
In  getting  the  hogs  on  the  truck  one  of  them  became  overheated,  and 
when  within  a  few  hundred  yards  of  the  destination  the  hog  died. 
The  appellant  immediately  cut  its  throat,  causing  it  to  bleed  pro- 
fusely. He  then  took  it  to  the  butcher  shop  of  the  witness  Doggett, 
and  procured  from  this  witness  some  tools  with  which  to  dress  the 
hog;  and  with  Doggett 's  permission  the  meat  was  left  in  his  icebox 
until  the  succeeding  day.  An  agreement  was  made  by  the  appellant 
with  W.  A.  Finley,  also  a  witness  for  the  State,  by  which  agreement 
from  the  State's  standpoint  Finley  undertook  to  sell  the  meat  to  per- 
sons in  the  neighborhood,  retaining  one-half  the  prpceeds  and  deliver- 
ing the  remainder  to  the  appellant.  Heines  Finley,  a  16-year  old  son 
of  W.  A.  Finley,  on  the  succeeding  day,  under  the  direction  of  W. 
A.  Finley,  took  the  meat  from  the  butcher  shop  in  a  wagon,  and 
peddled  it  out,  making  sales  to  various  parties,  among  them  Mrs. 
Delia  Anthony.  The  sale  to  Mrs.  Delia  Anthony  and  other  sales  by 
Heines  Finley  were  proved  by  him,  he  disclaiming  any  knowledge  of 
the  fact  that  the  hog  was  not  slaughtered. 

The  prosecution  is  under  Title  12,  Chapter  2  of  the  Penal  Code. 
One  of  the  varieties  of  food  prohibited  is  **the  product  of  an  animal 
that  has  died  otherwise  than  by  slaughter. '*  We  think  the  allegation 
in  the  indictment,  describing  the  meat  within  the  terms  of  the  statute, 
was  sufficient,  and  that  a  defense  could  not  result  from  proof  that  in 
the  particular  instance  the  meat  was  not  unwholesome.  Statutory 
regulations  to  protect  the  public  against  the  use  of  unwholesome  food 
are  obviously  within  the  power  of  the  State  to  protect  the  public 
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health,  and  the  statute  in  question  is  manifestly  conducive  to  that  end. 
Numerous  examples  of  similar  statutes  and  citation  of  decisions  up- 
holding them  will  be  found  in  Ruling  Case  Law,  vol.  11,  p.  1108  to 
1117.  Ex  parte  Drane,  80  Texas  Crim.  Rep.,  543,  191  S.  W.  Rep., 
1156. 

It  is  our  opinion  that  the  witnesses  Doggett  and  W.  A.  Finley  were 
accomplices  within  the  meaning  of  Article  801  C.  C.  P.,  which  pro- 
hibits the  conviction  of  one  accused  of  an  offense  upon  the  uncor- 
roborated testimony  of  an  accomplice.  As  a  general  rule,  all  guilty 
participants  in  a  misdemeanor  are  principals  (See  Houston  v.  State, 
13  Texas  Crim.  App.,  595;  Branch's  Annotated  Penal  Code,  sec.  699), 
and  all  principals  are  within  the  terms  of  the  statute.  Phillips  v. 
State,  17  Texas  Crim.  App.,  169,  and  others  listed  in  Vernon's  Texas 
Criminal  Statutes,  vol.  2,  p.  732.  The  criminal  design  was  to  sell 
prohibited  meat.  The  appellant  furnished  the  meat;  Doggett,  with 
knowledge  of  the  facts,  rendered  aid  by  furnishing  the  means  of  dress- 
ing and  keeping  it,  and  W.  A.  Finley  acted  with  the  appellant  under 
agreement  in  the  sale  of  it.  Whether  Heines  Finley  was  an  accomplice 
was  a  question  of  fact.  19  Cyc,  1094.  His  possession,  distribution, 
and  sale  of  the  meat  without  knowledge  that  it  had  not  been  slaugh- 
tered would  not,  as  a  matter  of  law,  constitute  him  an  accomplice. 
Robbins  v.  State,  33  Texas  Crim.  Rep.,  573.  Nor  would  his  declaration 
on  the  witness  stand  that  he  was  without  knowledge  be  conclusive  of 
that  fact  under  the  circumstances  developed  in  the  instant  case.  Mar- 
tin V.  State,  44  Texas  Crim.  Rep.,  279,  and  other  cases  cited  in 
Branch's  Annotateri  Penal  Code,  p.  361. 

The  one  sale  of  the  meat  proved  was  to  Mrs.  Delia  Anthony,  and 
this  by  the  testimony  of  Heines  Finley.  The  appellant,  by  exceptions 
to  the  court's  charge  and  special  charges  duly  presented,  requested 
instructions  upon  the  limitations  placed  by  law  upon  accomplice 
testimony.  Such  a  charge  should  have  been  accorded.  The  appellant 
and  W.  A.  Finley,  being  co-conspirators,  the  act  of  one  within  the 
scope  and  duration  of  the  conspiracy  was  binding  upon  the  other; 
therefore,  whether  Heines  Finley  was  an  innnocent  or  a  guilty  agent 
his  act  in  selling  the  meat  was  one  for  which  the  appellant  was 
criminally  responsible.  Madison  v.  State,  16  Texas  Crim.  App.,  435; 
Farris  v.  State,  55  Texas  Crim.  Rep.,  481;  Branch's  Annotated  Penal 
Code,  sec.  683. 

We  regard  the  refusal  to  instruct  on  the  law  of  accomplice  testi- 
mony as  of  importance  suflBcient  to  require  a  reversal  of  the  judgment, 
which  is  ordered. 

Reversed  and  remanded. 
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N.  C.  Patterson  v.  The  State. 

No.  6623.     Decided  March  10,  1920. 

1. — ^Mnrder — Special  Judge— Constitutional  Law — Agreement  of  Parties. 

Where,  upon  trial  of  murder,  the  case  was  tried  before  a  special  Judge, 
and  the  record  showed  on  appeal,  that  some  weeks  before  the  trial,  a  written 
agreement  was  signed  by  the  attorneys  for  both  sides  agreeing  upon  a 
special  Judge  to  try  the  case,  the  regularly  elected  judge  ot  the  district  hav- 
ing been  of  counsel  in  the  case  and  disqualified,  and  without  calling  upon 
any  other  Judge  to  exchange  districts,  the  Governor  designating  the  appoint- 
ment of  said  attorney  agreed  upon,  who  tried  the  case,  there  was  no  rever- 
sible error. 

2. — Same — Statutes  Construed — Constitutional  Law — Special  Judge. 

The  provisions  of  the  Constitution,  declaring  that  the  parties  may  hy 
consent  appoint  a  special  Judge,  apparently  requires  no  legislation  to  render 
it  effective,  and  granting  the  authority  of  the  Legislature  to  pass  laws  f«- 
ctlltating  the  exercise  of  the  right  given,  they  cannot  be  Inconsistent  with 
the  terms  or  restrictive  of  the  right  extended  to  the  parties  by  the  Constitu- 
tion, and  this  election  of  the  special  Judge  by  consent  was  in  accord  witii 
the  Constitution  and  must  stand  although  not  in  accord  with  the  statute. 
Following  Holly  v.  State,  14  Texas  Crlm.  App.,  505  and  other  cases. 

3. — Same — Evidence— Sise  of  Deceased. 

Where,  upon  trial  of  murder,  the  height  of  the  platform  near  which 
the  deceased  stood  on  the  ground,  in  comparison  with  the  height  of  the 
deceased,  was  properly  Inquired  into  on  cross-examination,  under  the  facts 
01  the  Instant  case,  and  there  was  no  reversible  error. 

4. — Same — ^Evidence— Age  of  Deceased. 

Upon  trial  of  murder  there  was  no  reversible  error,  under  the  facts  of 
the  Instant  case,  to  admit  evidence  that  the  deceased  was  about  sixty -one 
years  of  age.  Following  Bearden  v.  State,  47  Texas  Crlm.  Rep.,  271,  and 
other  cases. 

6. — Same — Other  Olfenses — Cross  Examination — ^Motive  of  Deceased. 

Where,  upon  trial  of  murder,  defendant  had  introduced  evidence  of 
threats  by  the  deceased  and  various  other  prior  troubles,  and  statements  of 
the  deceased  indicating  that  he  regarded  the  defendant  as  a  violator  of  the 
law,  etc.,  there  was  no  error  in  permitting  State's  counsel,  on  cross-exami- 
nation of  defendant,  to  ask  various  questions  framed  with  the  view  of  show- 
ing by  circumstances  and  otherwise  that  the  defendant  had  been  guilty  of 
various  misdemeanors  to  combat  the  motive  of  malice  on  the  part  of  the 
deceased.  Following  Mcintosh  v.  State,  85  Texas  Crlm.  Rep.,  417;  213  S.  W. 
Rep.,  659,  and  other  cases. 

6. — Same — ^Former  Conviction — ^Sule  Stated — ^Practice  in  District  Court. 

While  neither  the  State's  counsel  nor  members  of  the  Jury  are  author- 
ized to  disclose  the  former  conviction,  it  is  not  reversible  error  for  this  fact 
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to  be  referred  to  when  it  was  already  known  to  the  jury  trying  the  case, 
and  in  the  instant  case  the  court  having  promptly  withdrawn  the  matter 
from  the  Jury's  consideration  there  was  no  reversible  error  under  the  facts 
of  the  instant  case.  Following  Moore  v.  State,  52  Texas  Crim.  Rep..  336,  and 
other  cases. 

7. — Same— Evidence — ^Fabrlcatioii — ^Lack  of  Memory. 

Where  there  was  testimony  going  to  show  that  on  a  second  trial  de- 
fendant gave  a  different  reason  for  his  lack  of  memory,  from  that  of  the 
present  trial,  there  was  no  reversible  error  to  permit  the  State  to  ask  de- 
fendant on  cross-examination  if,  on  a  second  trial,  he  had  not  ascribed  his 
absence  of  recollection  of  the  incidents  of  the  flrst  trial  to  the  fact  that  his 
mental  condition  was  then  impaired  by  syphilis  and  drink,  etc.,  the  State 
contending  that  the  new  fact  was  a  fabrication,  and  his  claim  that  he  did 
not  remember  what  had  occurred  in  the  flrst  trial  was  a  subterfuge,  etc.. 

8. — Same — Evidence — Appearance  of  Deceased. 

Where  the  defense's  testimony  described  the  appearance  of  the  deceased, 
and  that  he  was  walking  fast,  etc.,  there  was  no  error  to  show  on  cross- 
examination  that  at  the  time  referred  to  the  deceased  was  limping. 

9. — Same — Argument  of  Counsel — Invited  Argument. 

Where,  it  appeared  from  the  record  by  the  statement  of  the  trial  judge 
that  the  improper  remark  of  State's  counsel  was  invited  by  the  argument 
of  defendant's  counsel,  there  was  no  reversible  error,  with  reference  to  the 
age  of  the  deceased.  Following  Craft  v.  State,  57  Texas  Crim.  Rep.,  267,  and 
other  cases. 

10. — Same— Argument  of  Counsel — ^Reputation  of  Defendant. 

Where,  it  appeared  from  the  record  that  defendant  had  assailed  the 
character  and  reputation  of  the  deceased,  both  by  evidence  and  argument, 
the  remarks  of  the  prosecuting  attorney  to  the  effect  that  no  effort  had  been 
made  to  attack  the  reputation  of  the  defendant,  because  it  was  not  permis- 
sible by  law,  while  improper  was  not  reversible  error.  Following  Wright 
V.  State,  60  Texas  Crim.  Rep.,  387,  and  other  cases. 

11. — Same— Manslaughter — Charge  of  Court — ^Requested  Charges. 

Where,  upon  trial  of  murder,  the  court's  charge  on  manslaughter  was 
quite  broad  in  instructing  the  jury  to  consider  all  the  acts  and  words  of  the 
deceased  in  determining  whether  adequate  cause  existed,  there  was  no  error 
in  refusing  to  submit  the  requested  charges  which  singled  out  particular 
parts  of  the  evidence  and  others  referring  to  the  question  of  cooling  time. 
Following  Ham  v.  State,  98  S.  W.  Rep.,  877. 

12. — Same — Self  Defense — Charge  of  Court — Communicated  Threats. 

Where,  upon  trial  of  murder,  the  court  gave  a  charge  on  self-defense, 
which  was  in  no  wise  restrictive  of  defendant's  perfect  right  of  self-defense, 
and  also  a  charge  on  the  law  of  communicated  threats,  there  was  no  error 
in  refusing  the  special  requested  charges  of  the  defendant  singling  out 
various  matters  in  evidence  and  instruct  the  jury  upon  their  effect.  Follow- 
ing Seeley  v.  State,  43  Texas  Crim.  Rep.,  69,  and  other  cases. 
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Appeal  from  the  Criminal  District  Ccurt  of  Tarrant.  Tried  below 
before  the  Honorable  John  J.  Hiner,  Special  Judge. 

Appeal  from  a  conviction  of  murder j  penalty:  twenty-five  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Marvin  V.  Simpson,  John  W.  Estes  and  Preston  Martin,  for  appel- 
lant.— On  question  of  appointing  special  judge :  Cohn  v.  Sacuz  et  al, 
194  S.  W.  Rep.,  685;  Dunn  v.  Home  Nat.  Bank,  181  S.  W.  Rep., 
699,  and  cases  cited  in  the  opinion. 

On  question  of  referring  to  age  of  the  deceased :  Ballard  v.  State, 
160  S.  W.  Rep.,  716,  and  cases  cited  in  the  opinion. 

On  question  of  District  attorney's  conduct  and  cross-examination 
of  witness:  Wyatt  v.  State,  124  S.  W.  Rep.,  929;  Clements  v.  State, 
153  S.  W.  Rep.,  1137;  Sorrell  v.  State,  169  S.  W.  Rep.,  299. 

On  question  of  reputation :  Henley  v.  State,  195  S.  W.  Rep.,  197, 
and  cases  cited  in  the  opinion. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

Jesse  M,  Brown,  District  Attorney. 

On  question  of  special  judge :  Parker  County  v.  Jackson,  23  S.  W. 
Rep.,  924;  Oates  v.  State,  56  Texas  Crim.  Rep.,  571,  and  cases  cited 
in  opinion. 

On  question  of  size  of  deceased :  Marsdan  v.  State,  126  S.  W.  Rep., 
1161;  Douglass  v.  State,  124  S.  W.  Rep.,  935;  Hunter  v.  State,  129  S. 
W.  Rep.,  136,  and  cases  cited  in  opinion. 

On  question  of  allusion  to  former  conviction:  Smith  v.  State,  52 
Texas  Crim.  Rep.,  344,  and  cases  cited  in  opinion. 

On  question  of  self  defense:  Dougherty  v.  State,  128  S.  W. 
Rep.,  401,  and  cases  cited  in  opinion. 

MORROW,  Judge. — The  conviction  was  for  murder,  and  punish- 
ment fixed  at  twenty-five  years  confinement  in  the  penitentiary. 
Former  appeal  reported  in  83  Texas  Crim.  Rep.,  169,  202  S.  W.  Rep., 
88. 

The  case  was  tried  before  a  special  judge.  The  legality  of  his 
appointment  is  questioned.  Some  weeks  before  the  trial  there  was 
made,  reduced  to  writing,  signed  by  the  attorneys,  and  filed  in  the 
case,  an  agreement  containing  the  following : 

**It  is  therefore  agreed  by  and  between  the  State  of  Texas,  plaintiff 
in  said  cause,  acting  through  its  duly  authorized  agent,  the  Honorable 
Jesse  M.  Brown,  County  Attorney  of  Tarrant  County,  Texas,  and  the 
defendant,  N.  C.  Patterson,  acting  through  his  attorneys  of  Record, 
Messrs.  Simpson  &  Estes,  that  the  Honorable  John  J.  Hiner,  a  member 
of  the  bar  of  Tarrant  County,  Texas,  is  a  proper  and  suitable  person 
to  sit  in  said  cause,  and  is  in  no  way  disqualified  to  so  act;  and  the 
parties  aforesaid  hereto  sign  their  names,  as  aforesaid,  in  testimony 
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of  this  agreement  that  the  said  John  J.  Hiner,  is  in  all  respects  en- 
tirely acceptable  and  agreeable  to  said  parties  to  sit  in  said  cause,  and 
said  parties  hereby  respectfully  request  His  Excellency  W.  P.  Hobby, 
Governor  of  the  State  of  Texas,  to  appoint  the  said  John  J.  Hiner  of 
Port  Worth,  Texas,  as  Special  Judge  in  this  cause." 

Hon.  Geo.  E.  Hosey,  the  regularly  elected  judge  of  this  district 
having  been  of  counsel  in  the  case  was  disqualified  by  the  terms  of  the 
Constitution,  and  without  calling  upon  any  other  judge  to  exchange 
districts,  the  Governor  designated  by  appointment  Hon.  John  J. 
Hiner,  who,  after  regularly  qualifying,  sat  in  the  case. 

The  authority  of  Judge  Hiner  is  challenged  on  the  ground  that  his 
selection  and  appointment  was  not  in  accord  with  Article  618,  C.  C. 
P.,  which  is  as  roiiows : 

** Whenever  any  case  or  cases,  civil  or  criminal,  are  pending  in 
which  the  ditrict  judge  is  disqualified  from  trying  the  same,  no 
change  of  venue  shall  be  made  thereby ;  but  the  judge  presiding  shall 
immediately  certify  that  fact  to  the  Governor,  whereupon  the  Gov- 
ernor shall  designate  some  district  judge  in  an  adjoining  district  to 
exchange  and  try  such  case  or  cases,  and  the  Governor  shall  notify 
both  of  said  judges  of  such  order;  and  it  shall  be  the  duty  of  said 
judges  to  exchange  districts  for  the  purpose  of  disposing  of  such  case 
or  cases,  and,  in  case  of  sickness  or  other  reasons  rendering  it  im- 
possible to  exchange,  then  the  parties  or  their  counsels  shall  have  the 
right  to  select  or  agree  upon  an  attorney  of  the  court  for  the  trial 
thereof;  and,  in  the  event  the  district  judges  shall  be  prevented  from 
exchanging  districts  and  the  parties  and  their  counsels  shall  fail  to 
select  or  agree  upon  an  attorney  of  the  court  for  the  trial  thereof, 
which  fact  shall  he  certified  to  the  Governor  by  the  district  judge  or 
the  special  judge,  whereupon  the  Governor  shall  appoint  a  person 
legally  qualified  to  act  as  judge  in  the  trial  of  the  case/' 

State's  counsel  insists  that  Section  11  of  Art.  5,  of  the  Constitution, 
supports  the  selection  of  Judge  Hiner.     From  it  we  quote: 

**When  a  judge  of  the  district  court  is  disqualified  by  any  of  the 
causes  above  stated,  the  parties  may,  by  counsel,  appoint  a  proper 
person  to  try  said  case,  or  upon  their  failing  to  do  so,  a  competent 
person  may  be  appointed  to  try  the  same  in  the  county  where  it  is 
pending,  in  such  manner  as  may  be  prescribed  by  law. 

*'And  the  district  judges  may  exchange  districts,  or  hold  courts  for 
each  other  when  they  may  deem  it  expedient,  and  shall  do  so  when 
required  by  law.  This  disqualification  of  judges  of  inferior  tribunals 
shall  be  remedied  and  vacancies  in  their  offices  filled  as  may  be  pre- 
scribed by  law. ' ' 

We  are  referred  by  the  appellant  to  Kruegel  v.  Nash,  72  S.  W.  Rep., 
601;  Alley  v.  Mayfield,  62  Texas  Civ.  App.,  231,  131  S.  W.  Rep.,  295; 
Savage  v.  Umphres,  62  Texas  Civ.  App.,  209,  131  S.  W.  Rep.,  291 ; 
Summerlin  v.  State,  69  Texas  Crim.  Rep.,  275,  153  S.  W.  Rep.,  890; 
and  Gates  v.  State,  56  Texas  Crim.  Rep.,  571,  State's  counsel  refers  to 
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Early  v.  State,  9  Texas  Crim.  App.,  476 ;  Thompson  v.  State,  9  Texas 
Crim.  App.,  662;  Reed  v.  State,  55  Texas  Crim.  Rep.,  138;  Rosetti  v. 
Benavides,  195  S.  W.  Rep.,  210;  Dunn  v.  Bank,  181  S.  W.  Rep.,  699, 
Light  is  thrown  upon  the  question  by  all  of  the  cases,  though  in  none 
of  them  did  the  facts  involved  require  the  decision  of  the  question 
now  before  us. 

In  Krengel  v.  Nash,  the  effort  was  to  compel  by  mandamus  the  dis- 
qualified district  judge  to  permit  the  selection  of  a  special  judge  by 
agreement,  and  to  prevent  him  from  certifying  his  qualification  to 
the  Governor.  The  relief  was  denied.  No  special  judge  had  been 
agreed  upon,  nor  did  it  appear  that  such  agreement  could  be  made. 

In  Alley  v,  Mayfield,  the  district  judge  certified  his  disqualification 
to  the  Governor,  who  called  upon  the  judge  of  another  district  to  ex- 
change. This  was  done,  and  the  judgment  rendered  was  attacked. 
The  court  said  the  material  question  was  ''whether  the  Governor  was 
authorized  to  direct  the  Hon.  J.  N.  Browning  to  exchange  with  the 
Hon.  L.  S.  Kidder,  whose  district  adjoined  that  of  Judge  lirowning, 
and  thus  empower  the  said  Browning  to  try  the  case.''  The  court  held 
the  judgment  valid. 

A  similar  ruling  was  made  in  Savage  v.  Umphres,  131  S.  W.  Rep., 
292. 

In  Summerlin  v.  State,  it  was  held  that  the  absence  of  a  district 
judge  who  was  not  disqualified  did  not  authorize  the  selection  of  a 
special  judge  by  agreement  of  the  parties. 

In  the  case  of  Gates  v.  State,  the  district  judge  was  disqualified,  and 
the  special  judge  was  appointed  by  the  Governor.  There  was  no 
agreement  of  the  parties.  At  the  time  the  Gates  case  was  decided  the 
statute  which  we  have  quoted  did  not  contain  the  language  in  italics. 
The  law  previously  existing,  giving  the  Governor  authority  to  appoint 
a  district  judge,  had  been  repealed  by  Chapter  12  of  the  Acts  of  the 
Twenty-fifth  Legislature,  p.  39 ;  and  there  being  neither  in  the  Consti- 
tution nor  in  the  statute  books  any  authority  given  the  Governor  to  ap- 
point a  special  judge,  such  an  appointment  was  held  void. 

Stress  is  laid  by  the  appellant  upon  the  language  used  by  the 
writers  of  the  opinions  in  the  cases  mentioned  by  way  of  argument  in 
support  of  the  conclusion  reached  in  the  decision  of  the  cases.  Ex- 
pressions of  this  character  are  valuable  and  persuasive,  but  the 
opinions  rendered  are  conclusive  alone  of  the  questions  involved,  and 
m  no  case  of  which  we  are  aware  has  the  appointment  of  a  special 
judge  by  consent  of  the  parties  been  held  invalid  when  the  district 
judge  was  disqualified  to  try  the  case. 

When  a  judge  of  the  district  court  is  disqualified  to  sit  in  a  case 
by  any  of  the  causes  mentioned  in  the  Constitution,  **the  parties  may, 
by  consent  appoint  a  proper  person  to  try  said  case.''  Art.  5,  Sec. 
11,  Constitution.  The  written  agreement  makes  it  manifest  that  the 
parties  have  by  consent  appointed  Judge  Iliner  to  try  this  case.  True 
it  is  that  the  Governor  appointed  him,  but  this  does  not,  in  our  judg- 
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ment,  detract  from  the  force  of  his  selection  by  the  consent  of  the 
parties.  Unless  the  privilege  of  the  parties  to  appoint  a  special  judge 
by  consent  is  abridged  or  qualified  by  the  statute  quoted,  their  action 
must  hold.  The  statute  directs,  first,  the  judge  to  certify  his  disquali- 
fication to  the  Governor ;  second,  the  Governor  to  designate  some  judge 
to  act;  third,  that  it  shall  be  the  duty  of  such  judge  to  act;  and 
fourth,  it  provides  that  if  by  reason  of  sickness  or  other  cause  it  is 
impossible  to  effect  the  exchange  of  districts  the  parties  may  select  or 
agree  on  a  special  judge. 

We  discern  no  want  of  power  in  the  Legislature  to  impose  upon 
the  Governor  and  the  judges  the  duties  named  in  these  statutes.  The 
Constitution  expressly  authorizes  the  requirement  by  law  of  the 
judges  to  exchange  districts,  and  in  terms  permits  the  making  of  a 
law  prescribing  the  method  of  appointment  of  a  special  judge  where 
occasion  arises  and  the  litigants  fail  to  agree  upon  one.  The  decisions 
discussed  correctly  affirm  the  existence  of  this  power.  Whether  that 
part  of  the  statute  imposing  different  and  more  restrictive  conditions 
upon  the  rights  of  the  parties  to  select  a  special  judge  than  those 
designated  in  the  Constitution  renders  void  such  selection  when  made 
in  accord  with  the  conditions  which  the  Constitution  prescribes,  is  a 
different  question.  Appellant  insists  that  such  view  harmonizes  with 
the  opinion  written  by  Judge  Ramsey  in  deciding  the  Gates  case, 
supra.  Doubtless  there  are  expressions  therein  that  support  this  con- 
tention. The  major  part  of  that  opinion,  however,  is  addressed  to 
maintaining  the  proposition  that,  conceding  the  invalidity  of  the  re- 
striction upon  the  right  of  the  parties  to  agree,  there  was  sufficient 
vitality  in  other  parts  of  the  Act  of  1897,  supra,  to  repeal  the  prior 
law  which  authorized  the  Governor  to  appoint  a  special  judge.  The 
conclusion  reached  by  the  majority  in  the  final  decision  of  the  Gates 
case  was  undoubtedly  sound,  because  there  was  no  effort  of  the  parties 
to  agree  upon  a  special  judge,  and  there  was  no  law  which  authorized 
the  Governor  to  appoint  one.  The  concurrence  of  the  presiding  judge 
is  limited  to  the  result.  Taking  the  opinion  of  Judge  Ramsey  as  a 
whole,  its  interpretation  by  the  appellant  is  in  conflict  with  the 
language  of  Judge  Ramsey  expressed  in  the  opinion  limiting  its  scope, 
which  language  we  quote : 

''Again,  it  should  be  remembered  that  this  is  not  a  case  in  which  a 
citizen  is  asserting  the  constitutional  right  to  agree  on  a  judge  to  try 
his  case.  If  such  a  case  were  presented,  and  we  had  before  us  the 
appellant,  asserting  his  right  to  be  tried  before  a  special  judge  on 
whom,  with  counsel  for  the  State  he  had  in  a  proper  manner  agreed, 
and  who  had  accepted  the  trust,  and  qualified  as  by  law  provided, 
then,  indeed,  the  question  would  be  presented  that  he  had  been  denied 
the  constitutional  right  to  be  tried  by  a  judge  selected  and  agreed  on 
under  the  terms  of  the  Constitution." 

The  provision  of  the  Constitution  declaring  that  the  parties  may 
by  consent  appoint  a  special  judge  apparently  requires  no  legislation 
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to  render  it  eflfeetive.  It  appears  self-executing,  and  has  been  so  held 
in  the  ease  of  Parker  County  v.  Jackson,  5  Texas  Civ.  App.,  36,  23  S. 
W.  Rep.,  825.  Granting  the  authority  of  the  Legislature  to  pass  laws 
facilitating  the  exercise  of  the  right  given  (See  Early  v.  State,  9  Texas 
Crim.  App.,  476),  they  cannot  be  inconsistent  with  the  terms  or 
restrictive  of  the  right  extended  to  the  parties  by  the  Constitution, 
Holly  V.  State,  14  Texas  Crim.  App.,  505;  Cooley's  Constitutional 
Limitations,  94;  Corpus  Juris,  Vol.  12,  p.  750.  The  Constitution 
designates,  as  a  condition  upon  which  the  parties  may  select  a  special 
judge  by  consent,  the  disqualification  of  the  district  judge.  The 
statute  adds  the  further  condition  that  it  must  be  impossible  to  secure 
a  judge  by  exchange  of  districts.  The  new  condition  upon  the  exercise 
of  the  right  is  inconsistent  with  and  restrictive  of  the  conditions 
named  in  the  Constitution.  The  selection  of  the  special  judge  by  con- 
sent was  in  accord  with  the  Constitution,  and  must  stand,  though  not 
in  accord  with  the  statute. 

Relating  to  the  proof  of  height  of  deceased,  it  was  the  theory  of  the 
appellant  that  the  deceased  had  harassed  and  pursued  him  for  years, 
and  one  of  his  witnesses  testified  that  he  had  seen  the  deceased  watch- 
ing the  appellant  while  he  was  in  the  place  of  business  of  the  witness, 
which  was  elevated  and  had  a  platform  connected  with  it,  but  the 
deceased  stood  on  the  ground.  The  height  of  this  platform  in  com- 
parison with  the  height  of  the  deceased  was  with  propriety  inquired 
into  on  cross-examination. 

The  record  reveals  no  harmful  error  in  refusing  to  exclude  the 
evidence  that  the  deceased  was  about  61  years  of  age.  The  appellant 
refers  to  cases  in  which  the  impropriety  of  giving  a  charge  upon  the 
relative  size  and  strength  of  the  parties  was  aflSrmed,  but  none  in 
which  proof  of  the  age  of  parties  was  rejected.  In  the  leading  case, 
Vann  v.  State,  45  Texas  Crim.  Rep.,  434,  from  the  standpoint  of  the 
appellant  the  deceased  fired  at  him  twice  before  any  shot  was  fired  by 
the  appellant.  It  was  held  that  a  charge  on  the  relative  size  and 
strength  of  the  parties  was  inapplicable,  a  holding  which  must  meet 
with  unqualified  approval.  See  also  Ballard  v.  State,  71  Texas  Crim. 
Rep.,  587,  160  S.  W.  Rep.,  716.  In  this  case  the  appellant  introduced 
testimony  to  establish  the  deceased's  reputation  as  a  violent  and 
dangerous  man,  and  testified  that  at  the  time  he  was  a  boy  the  de- 
ceased had  killed  a  man.  Both  had  been  residents  of  the  same  small 
town  for  many  years,  the  deceased  occupying  the  position  of  a  peace 
oflScer  part  of  the  time  and  at  the  time  of  his  death.  His  age,  habits, 
and  disposition  were  well  known  to  the  appellant.  According  to  the 
undisputed  evidence  appellant  shot  the  deceased  with  a  shotgun, 
striking  him  in  the  back  when  the  distance  between  them  was  but  a 
few  feet,  justifying  the  homicide  upon  the  statement  that  the  previous 
conduct  of  the  deceased  and  that  at  the  time  created  a  reasonable 
apprehension  of  death  at  the  hands  of  deceased.  To  determine  the 
truth  of  this  claim  the  jury  were  to  view  the  matter  from  appellant's 
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standpoint.  Appellant  was  aware  of  the  age  of  deceased,  and  we  are 
not  prepared  to  say  that  it  was  not  one  of  the  facts  which  the  jury 
was  entitled  to  know  in  order  to  discharge  the  functions  incumbent 
upon  them.  This  view  has  been  taken  by  the  supreme  court  of  Georgia. 
Hinch  V.  State,  25  Georgia,  699;  Alexander  v.  State,  118  Georgia,  26; 
Wharton  on  Homicide,  Sec.  278,  p.  449.  In  Lundy's  case,  59  Texas 
Crim.  Rep.,  134,  the  facts  disclosed  that  the  appellant  shot  the  deceased 
and  justified  upon  th^  ground  of  apparent  danger.  In  the  case  it 
was  proved  that  appellant  was  large,  young,  and  robust;  that  the 
deceased  was  65  years  old,  small,  and  blind  in  one  eye.  It  was  said 
that  while  such  evidence  would  not  be  applicable  in  most  cases  of 
homicide,  the  case  in  hand  disclosed  no  error  in  admitting  it.  Assum- 
ing that  there  are  cases  of  homicide  in  which  the  age  of  the  deceased 
would  be  irrelevant  to  the  issues,  it  is  doubtful  whether  it  would  be 
harmful.  In  the  instant  case  it  is  not  made  to  appear  so.  Moreover, 
the  receipt  of  the  evidence  was  justified  by  the  issues  made  by  the  ap- 
pellant touching  the  character  of  the  deceased.  See  Wharton  on 
Homicide,  428;  Bearden  v.  State,  47  Texas  Crim.  Rep.,  271;  Washing- 
ten  V.  State,  46  Texas  Crim.  Rep.,  190. 

Testifying  as  a  witness,  the  appellant  claimed  to  have  had  two  con- 
versations with  the  deceased  on  the  day  the  homicide  occurred.  In  the 
first  conversation,  according  to  this  evidence,  the  deceased  called  the 
appellant  a  dirty  devil,  and  said  there  was  a  bunch  of  crapshooters  and 
drunkards  that  he  was  going  to  clean  up  on,  and  that  the  appellant 
would  be  about  the  first  one;  that  in  the  second  conversation  the  de- 
ceased had  said  that  appellant  must  leave  town  or  he  would  be  lock- 
ed up  by  the  deceased.  The  appellant  replied  that  he  would  not  be 
locked  up  without  a  warrant,  when  the  deceased  said  ''By  Ganny, 
141  kill  you.*'  After  this  the  appellant  rented  a  shotgun  and  procured 
some  shells.  Subsequently,  according  to  the  testimony  of  the  eye  wit- 
ness introduced  by  the  State,  the  deceased  was  sitting  on  a  bench  in 
front  of  a  cold-drink  stand  kept  by  a  witness  named  Dalton.  With 
the  deceased  sitting  on  the  bench  were  the  witnesses  Pritchard  and 
Yates.  Appellant,  on  the  sidewalk  approaching  the  store,  when  within 
eight  or  ten  feet  of  the  parties  raised  his  gun  and  said :  *  *  Get  out  of 
the  way.  Uncle  Joe  and  Mr.  Yates,''  referring  to  Pritchard  and  Yates. 
Deceased  at  the  time  was  looking  in  the  other  direction,  and  when  the 
remark  was  made  got  up  and  started  away,  when  appellant  fired, 
striking  the  deceased  in  the  back,  which  was  toward  the  appellant 
when  the  shot  was  fired.  Appellant  testified  that  when  he  first  saw 
deceased  he  was  with  Pritchard  and  Yates ;  that  he  rose  to  his  feet  just 
as  appellant  saw  him,  and  put  his  hand  in  his  bosom,  when  appellant 
fired  as  quick  as  he  could ;  that  he  had  his  gun  in  his  right  hand  when 
he  saw  deceased,  could  not  say  that  he  put  it  to  his  shoulder,  but  fired 
to  keep  the  deceased  from  killing  him.  The  evidence  showed  that  the 
deceased  usually  went  armed  with  a  pistol,  which  he  sometimes  car- 
ried in  his  bosom.    No  pistol  was  found  upon  him,  though  a  witness 
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for  the  appellant  testified  that  he  saw  the  handle  of  a  pistol  at  the 
time  the  shot  was  fired.  Appellant  introduced  evidence  to  show  that 
he  had  been  informed  that  the  deceased  had  said  on  the  day  preceding 
the  homicide  that  he  was  going  to  run  the  appellant  out  of  town.  The 
Appellant  also  claimed  that  on  one  occasion  at  night  while  he  and  a 
companion  were  talking  loud  on  a  street,  the  deceased  had  jumped  out 
of  a  doorway  with  a  knife  in  his  hand,  and  said  if  they  were  looking 
for  trouble  they  could  get  it^  He  claimed  also  that  the  deceased  had 
made  a  practice  of  following  him  ever  since  he  was  a  boy,  and  intro- 
duced evidence  that  on  one  occasion,  some  ten  days  before  the  homi- 
cide, the  deceased,  in  a  town  in  Ellis  County,  had  inquired  of  a  wit- 
ness whether  he  had  seen  some  parties  carrying  a  suitcase  from  to- 
wards the  depot,  and  whether  the  appellant  was  with  them;  and  had 
requested  the  witness  to  accompany  him ;  that  the  sheriff,  or  man  whom 
he  took  to  be  the  sheriff,  was  along,  and  they  each  offered  the  witness 
a  gun.  Statements  of  the  deceased  indicating  that  he  regarded  the 
appellant  as  a  violator  of  the  law,  and  was  seeking  evidence  upon 
which  to  base  a  complaint  were  introduced  by  the  appellant.  The 
State's  counsel,  over  the  appellant's  objection,  was  permitted  to  ask 
him,  while  he  was  on  the  witness  stand,  various  questions  framed  with 
the  view  of  showing  by  circumstances  and  otherwise  that  the  appellant 
had  been  guilty  of  various  misdemeanors.  In  some  instances  the 
appellant  denied  the  violations  of  the  law  inquired  about;  however, 
he  testified  that  the  deceased  had  in  conversations  with  him  accused 
him  of  bootlegging,  he  admitting  that  he  got  whiskey  at  various  times, 
but  said  that  it  was  for  his  personal  use;  that  the  deceased  was  not 
following  him  to  prevent  him  from  gambling;  that  he  gambled  in  Fort 
Worth  a  little,  but  did  not  gamble  in  Mansfield  where  the  homicide 
occurred. 

The  purpose  and  tendency  of  appellant's  testimony  was  to  impress 
the  jury  with  the  idea  that  the  conduct  of  the  decea.sed  described  by 
the  appellant  was  indicative  of  malice  against  the  appellant.  The 
facts  developed  on  the  cross-examination  tended  to  rebut  this  theory 
by  showing  that  the  appellant's  own  conduct  invited  surveillance  of 
him  by  the  deceased  in  his  capacity  as  a  peace  officer,  and  to  support 
the  theory  of  the  State  that  the  appellant's  action  in  killing  deceased 
was  inspired  by  malice.  The  questions  which  the  appellant  failed  to 
answer  in  an  affirmative  way  were  not  such  as  to  bring  them  within 
the  rule  which  condemns  conduct  on  the  part  of  the  prosecution  where- 
in it  is  sought  to  discredit  the  case  of  the  accused  and  secure  a  verdict 
adverse  to  him  by  bringing  before  the  jury  damaging  facts  through 
irrelevant  questions,  or  questions  which  obviously  are  not  expected  to 
elicit  proof  or  lay  a  predicate  for  legitimate  evidence.  This  rule  is  con- 
ducive to  a  fair  administration  of  justice,  and  its  violation  has  often 
been  the  subject  of  comment,  and  at  times  the  cause  for  reversal. 
Mcintosh  V.  State,  85  Texas  Grim.  Rep.,  417;  213  S.  W.  Rep.,  659; 
Faulkner  v.  State,  80  Texas  Grim.  Rep.,  341 ;  189  S.  W.  Rep.,  1077 ; 
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Hensley  v.  State,  81  Texas  Crim.  Rep.,  221;  195  S.  W.  Rep.,  197.  The 
rule  is  not  to  be  made  use  of,'  however,  to  abridge  the  right  of  legitimate 
cross-examination.  In  answer  to  some  of  the  questions  propounded 
to  appellant  the  State  succeeded  in  eliciting  relevant  evidence,  and  the 
other  questions  were  of  a  similar  nature  and  related  to  subjects  intro- 
duced by  appellant,  and  so  far  as  disclosed  or  suggested  by  the  record 
were  not  asked  with  the  view  other  than  to  develop  the  facts. 

Endeavoring  by  cross-examination  of  appellant  to  show  that  he  had 
corruptly  changed  his  testimony  after  he  gave  it  upon  a  former  trial, 
the  State's  counsel  referred  to  an  affidavit  used  by  him  in  obtaining  a 
new  trial  after  his  conviction.  The  court  sustained  an  objection  to  this 
reference,  and  immediately  withdrew  it  from  the  jury.  Throughout 
the  trial  reference  was  frequently  made  by  counsel  for  the  State 
and  the  appellant  to  the  fact  that  there  had  been  other  trials.  Ap- 
pellant testified  that  there  had  been  four,  and  that  one  of  these  trials 
was  before  Judge  Terrell.  We  find  in  the  statement  of  facts  that 
there  was  introduced  in  evidence  by  the  appellant  "The  proceedings 
of  the  second  trial,  and  the  motion  for  new  trial  in  Judge  Terrell's 
court.''  It  has  often  been  held  that  neither  the  State's  counsel  nor 
members  of  the  jury  are  authorized  to  disclose  the  former  convictions. 
See  MacDougal  v.  State,  81  Texas  Crim.  Rep.,  179,  and  cases  therein 
cited.  It  has  not  within  our  knowledge,  however,  been  regarded  as 
reversible  error  for  this  fact  to  be  referred  to  when  it  was  already 
known  to  the  jury  trying  the  case.  The  rule  is  to  the  contrary.  Moore 
V.  State,  52  Texas  Crim.  Rep.,  336;  Baines  v.  State,  43  Texas  Crim. 
Rep.,  490;  Gaines  v.  State,  8  Texas  Court  Reporter,  616;  Morrison  v. 
State,  39  Texas  Crim.  Rep.,  520;  Kaufman  v.  State,  73  Texas  Crim. 
Rep.,  454;  165  S.  W.  Rep.,  939;  Edwards  v.  State,  80  Texas  Crim. 
Rep.,  485;  Parker  v.  State,  39  Texas  Crim.  Rep.,  264;  Wade  v.  State, 
43  Texas  Crim.  Rep.,  207.  In  the  case  last  mentioned  it  was  known 
that  the  jury  discussed  the  appellant's  failure  to  testify.  It  appears 
that  in  developing  his  defense  of  insanity  reference  was  made  on  the 
trial  by  one  of  the  witnesses  without  objection  to  the  fact  that  the 
appellant  did  not  testify.  This  was  held  an  adequate  answer  to  the 
complaint.  In  the  instant  case  the  court  having  promptly  withdrawn 
the  matter  from  the  jury's  consideration,  the  only  sound  basis  for  the 
complaint  would  be  that  the  jury  was  made  to  know  by  the  question 
propounded  that  there  had  been  a  prior  conviction.  Since  this  neces- 
sarily followed  from  the  introduction  of  the  motion  for  a  new  trial, 
no  error  authorizing  reversal  is  shown. 

On  his  cross-examination  the  appellant  was  asked  if  on  his  second 
trial  he  had  not  ascribed  his  absence  of  recollection  of  the  incidents  of 
the  first  trial  to  the  fact  that  his  mental  condition  was  then  impaired 
by  syphilis  and  drink.  His  reply  was  that  he  did  not  think  he  had 
syphilis,  but  had  been  drinking,  and  did  not  remember  whether  he  had 
sworn  that  or  not.  Objection  that  this  inquiry  was  irrelevant  was 
made.    The  State's  contention  was  that  in  testifying  on  the  first  trial 
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appellant  omitted  a  very  important  fact,  which  was  supplied  in  his 
testimony  on  his  subsequent  trials.  The  State's  theory  was  that  the 
new  fact  was  a  fabrication,  and  that  appellant's  claim  that  he  did  not 
remember  what  occurred  in  the  first  trial  was  a  subterfuge.  On  the 
instant  trial  he  said  the  first  trial  was  like  a  dream ;  that  he  remem- 
bered but  little  about  it,  as  he  was  badly  torn  up. 

Testimony  going  to  show  that  on  his  second  trial  appellant  gave  a 
different  reason  for  his  lack  of  memory  from  that  at  the  present  trial 
was  relevant  on  the  issues  mentioned,  and  also  bore  on  the  state  of  his 
memory,  which  was  also  a  proper  subject  of  inquiry  since  he  claimed 
that  it  was  defective;  especially  was  this  true  inasmuch  as  in  the 
present  trial  the  appellant  gave  in  much  detail  his  recollection  of  inci- 
dents occurring  prior  to  the  homicide.  The  question  was  not  subject 
to  the  objection  made,  and  considering  the  reply  and  the  other  features 
of  the  record,  there  is  not  disclosed  an  abuse  of  the  right  of  cross- 
examination  such  as  authorizes  us  to  set  aside  the  conviction.  Wharton 
on  Grim.  Evidence,  Sees.  475-476. 

A  witness  for  the  appellant  described  the  appearance  of  the  deceas- 
ed, and  stated  that  he  appeared  to  be  in  a  hurry  and  walking  fast  on  an 
occasion  when  it  was  claimed  he  was  looking  for  the  appellant.  The 
bill,  showing  that  on  cross-examination  by  the  State  it  was  shown 
by  the  witness  that  the  deceased  at  the  time  referred  to  was  limp- 
ing, discloses  no  error. 

The  State's  counsel  referred  in  his  argument  to  the  fact  that  the 
appellant  killed  an  old  man  61  years  of  age,  with  his  leg  shot  off.  The 
court  promptly  told  the  jury  to  disregard  the  statement  '*with  his 
leg  shot  off"  because  it  was  improper  and  not  founded  on  the  evidence. 
We  think  the  argument  of  counsel  was  improper,  as  was  also  his 
comment  upon  the  fact  that  counsel  for  the  appellant  objected  to  his 
discussing  the  evidence  of  physical  condition.  From  the  statement  by 
the  trial  judge  that  the  remark  of  State's  counsel  followed  an  objec- 
tion made  by  the  counsel  for  the  appellant,  we  infer,  without  the  de- 
tails, that  the  remark  complained  of  was,  in  the  opinion  of  the  trial 
judge,  retaliatory.  See  Craft  v.  State,  57  Texas  Crim.  Rep.,  257.  The 
frequency  with  which  the  court  is  called  upon  to  consider  the  effect 
of  improper  argument  by  counsel  for  the  state  has  often  been  the  sub- 
ject of  comment  and  expressions  of  regret,  and  often  requires  reversal, 
but  this  is  true  in  those  cases  only  in  which  in  the  judgment  of  the 
appellate  court,  the  remarks  complained  of,  in  connection  with  the 
surrounding  circumstances,  have  probably  resulted  to  the  prejudice 
of  the  accused.  See  Borrer  v.  State,  83  Texas  Crim.  Rep.,  198,  204 
S.  W.  Rep.,  1003,  and  cases  therein  referred  to.  The  argument  dis- 
closed in  the  instant  case  in  view  of  the  evidence  and  the  prompt  with- 
drawal is  not,  in  our  opinion,  such  as  require  a  reversal.  The  age 
of  the  deceased  and  the  fact  that  he  limped  were  facts  legitimately 
before  the  jury,  and  available  for  proper  discussion.  There  was  no 
error  in  refusing  to  give  instructions  to  the  jury  to  the  effect  that 
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these  matters  were  not  to  be  considered.  The  evidence  was  not  to  be 
disregarded,  and  no  request  to  limit  it  was  made. 

It  appearing  from  the  record  that  appellant  had  assailed  the  char- 
acter and  reputation  of  the  deceased,  both  with  evidence  and  argu- 
ment, the  remarks  of  the  prosecuting  attorney  to  the  effect  that  no 
effort  had  been  made  to  attack  the  reputation  of  appellant  for  the 
reason  that  it  was  not  permitted  by  the  law,  while  of  a  nature  we  do  not 
approve,  are  such  that  under  the  facts  of  the  case  would  not  justify 
a  reversal.  See  Wright  v.  State,  60  Texas  Crim.  Rep.,  387;  Lubbock 
V.  State,  66  Texas  Crim.  Rep.,  309,  147  S.  W.  Rep.,  258. 

In  the  charge  on  manslaughter  we  find  the  following : 

*' — and  if  you  further  believe  from  the  evidence  that  at  the  time 
the  defendant  inflicted  said  wound  he  was  laboring  under  such  a  de- 
gree of  anger,  rage,  sudden  resentment  or  terror  as  to  render  his  mind 
incapable  of  cool  reflection,  produced  by  any  or  all  of  the  acts  of  the 
deceased  towards  the  defendant  as  detailed  in  evidence  before  you, 
or  by  words  coupled  with  the  acts  of  the  deceased  prior  to  and  at  the 
time  of  the  killing,  or  from  either  the  words  spoken  or  acts  done  by  the 
deceased,  or  from  them  taken  in  connection  with  all  the  other  facts 
and  circumstances  detailed  in  evidence  before  you,  and  if  you  further 
believe  from  the  evidence  that  such  acts,  words  and  conduct  of  the 
deceased  alone,  or  taken  in  connection  with  all  the  other  facts  and 
circumstances  detailed  in  evidence  before  you  constituted  adequate 
cause  to  produce  and  did  produce  in  the  mind  of  the  defendant  the 
conditions  above  referred  to — " 

In  view  of  this  charge  there  was  no  error  in  refusing  to  give  the 
several  charges  requested  by  the  appellant  on  the  law  of  manslaughter. 
Several  of  the  charges  single  out  particular  parts  of  the  evidence,  and 
others  refer  to  the  question  of  cooling  time.  The  charge  given  was 
quite  broad  in  instructing  the  jury  to  consider  all  of  the  acts  and 
words  of  the  deceased  in  determining  whether  adequate  cause  existed. 
The  charge  on  cooling  time,  based  upon  the  lapse  of  time  between  the 
conversation  between  appellant  and  deceased  on  the  day  of  the  homi- 
cide and  the  time  the  killing  occurred,  would  have  had  the  effect  to 
limit  the  scope  of  the  inquiry,  and  would  have  been  to  the  disadvan- 
tage rather  than  in  favor  of  the  appellant.  See  Ham  v.  State,  98  S.  W. 
Rep.,  877. 

The  court  having  given  a  charge  which  was  in  no  wise  restrictive 
of  appellant's  perfect  right  of  self-defense,  and  also  a  charge  on  the 
law  of  communicated  threats,  the  special  requests  of  the  appellant  to 
single  out  various  matters  in  evidence,  and  instruct  the  jury  upon 
their  effect,  were  not  called  for.  Moreover,  they  were  inaccurate; 
for  instance,  in  one  of  them  the  request  is  to  instruct  **that  it  makes 
no  difference  whatever,  and  you  will  not  consider  in  evidence,  whether 
the  deceased  was  an  officer  or  not;"  another,  *'that  is  makes  no  dif- 
ference whether  the  deceased  was  armed  or  not."  There  is  nothing 
in  the  main  charge  referring  to  the  fact  that  the  deceased  was  an 
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officer,  and  of  course  the  fact  that  he  was  one  would  not  change  the 
nature  of  the  offense,  but  his  status  as  one,  under  the  evidence,  was 
an  element  in  the  case,  and  could  not  with  propriety  be  withdrawn. 
The  fact  that  the  deceased  was  unarmed  was  an  admissible  one  to 
support  the  State's  theory  that  he  was  not  the  aggressor.  Seeley  v. 
State,  43  Texas  Grim.  Rep.,  69;  Branch's  Annotated  Texas  Penal 
Code,  Sec.  1931.  The  fact  being  properly  in  evidence,  the  absence  of 
error  in  the  refusal  of  the  court  to  withdraw  it  is  obvious. 

State's  counsel  addresses  just  criticisms  at  some  of  the  bills  of 
exceptions.  Having  in  mind  the  serious  nature  of  the  case,  we  have 
searched  the  record  to  determine  as  best  we  could  the  relation  of  the 
subject  of  the  bills  of  exceptions  to  the  case  and  their  probable  effect 
of  the  matter  to  which  they  refer  upon  the  result.  In  the  light  of  the 
carefully  prepared  and  able  briefs  of  counsel  for  appellant  and  the 
State,  we  have  made  a  careful  examination  of  the  record  and  the 
precedent^  cited,  giving  attention  to  some  matters  imperfectly  pre- 
served, and  are  constrained  to  decide  that  there  has  been  brought 
for  review  no  incident  of  the  trial  or  ruling  of  the  court  which  would 
authorize  us  to  annul  the  verdict  and  judgment  and  order  a  reversal. 
If  follows  that  the  judgment  is  ordered  affirmed. 

Affirmed. 


HowABD  Clark  v.  The  State. 

No.  5675.    Decided  March  17,  1920. 

1.— Bobbery — ^Deflnitlon  of  Offense— Statutes  Construed. 

Where,  upon  trial  of  robbery  by  the  use  of  firearms,  the  evidence  showed 
that  the  defendant  and  his  companion  induced  the  owner  of  the  car  to  enter 
the  same  for  a  demonstration  drive,  saying  that  they  wanted  to  purchase, 
a  car,  and  after  driving  some  five  or  six  miles  away  from  the  owner's  auto- 
mobile  shop,  induced  him  to  leave  the  car  momentarily  by  a  trick  and  then 
assaulted  him  with  firearms,  bound  and  gagged  him  and  returned  to  the  car 
and  appropriated  the  same,  the  same  was  robbery  under  Article  1327,  Penal 
Code,  and  not  theft  by  fraud  and  artifice. 

2. — Same — ^Other  Jurisdictions— Bobbery  Defined. 

Many  of  the  cases  cited  by  appellant  are  decisions  in  states  in  which 
the  statute  defining  robbery  confines  the  taking  to  the  person,  but  the  Texas 
Statute  supra  extends  to  the  possession  as  well  as  the  person,  and  the  al- 
leged owner  not  having  lost  his  possession  by  temporarily  leaving  the  car 
was  still  in  the  care,  control,  and  management  of  the  same,  and  this  al- 
though the  defendant  and  his  companion  had  been  driving  it  under  the 
owner's  direction.  Following  Odell  v.  State,  44  Texas  Crim.  Rep.,  310,  and 
other  cases. 

Digitized  by  VjOOQ IC 


108  87  Texas  Criminal  Reports.  [Marchf 

3. — Same— Holiday— Fourth  of  July. 

The  issuance  of  a  copy  of  the  sheriff's  return  on  the  special  venire  on 
July  fourth  did  not  vitiate  the  return,  following  Macklin  v.  State,  53  Texas 
Crim.  Rep.,  200,  and  other  cases. 

4. — Same — Special  Venire. 

The  failure  of  some  of  the  veniremen  to  respond  is  not  a  ground  for 
quashing  the  writ.  Following  Hall  v.  State,  28  Texas  Crim.  App.,  146,  and 
other  cases. 

5. — Same — ^Photographs — ^Evidence. 

Upon  trial  of  robbery  there  was  no  error  to  introduce  photographs  of 
the  locality  of  the  crime  in  evidence. 

6. — Same — Becalling  Witness — ^Discretion  of  Court. 

There  is  no  abuse  of  the  discretion  of  the  trial  court  shown  in  per- 
mitting the  State  to  recall  one  of  its  witnesses.  Following  Moore  v.  State, 
7  Texas  Grim.  App.,  14  and  other  cases. 

7. — Same — ^Rehearing — Possession — ^Definition  of  Offense. 

Where,  appellant  contended  on  motion  for  rehearing  that  the  owner  of 
the  automobile,  having  been  induced  by  defendant  by  a  trick  to  leave  the 
automobile  and  go  to  the  place  where  he  was  bound  and  gagged  and  could 
not  see  the  car,  that  the  offense  if  any  was  theft  and  net  robbery,  but  the 
facts  showed  that  defendant  acquired  possession  only  after  he  and  his  com- 
panion had  forcibly  bound  and  gagged  the  owner,  the  car  was  still  in  the 
constructive  possession  of  the  owner  although  he  could  not  see  it  at  the  time, 
and  the  offense  is  robbery  and  not  theft. 

Appeal  from  the  Criminal  District  Court  No.  2  of  Dallas.  Tried 
below  before  the  Honorable  C.  A.  Pippen. 

Appeal  from  a  conviction  of  robbery  by  the  use  of  firearms ;  penalty : 
thirty  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

G,  Q.  Younghlood,  for  the  appellant. — On  question  of  definition  of 
offense :  Thomas  v.  State,  9  Southern  Rep.,  81 ;  Rex  v.  Harmon,  1st 
Hale  P.  C,  534;  Coker  v.  State,  160  S.  W.  Rep.,  368;  Blain  v.  State, 
34  Texas  Crim.  Rep.,  452;  Lockland  v.  State,  45  id.,  87;  and  cases 
cited  in  opinion. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  charge  was  robbery,  and  punishment  fixed 
at  confinement  in  the  penitentiary  for  thirty  years. 

The  injured  party  was  W.  J.  Thompson.  Thompson  was  an  em- 
ployee of  the  Cameron  Auto  Company,  which  was  in  the  business  of 
selling  automobiles,  and  was  the  owner  of  a  car  which  was  acquired 
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by  appellant  and  his  companion.  Appellant  and  Smith  claimed  that 
they  desired  to  buy  an  automobile,  and  Thompson  on  the  day  preced- 
ing the  offense  demonstrated  the  car,  and  on  the  next  day  the  appel- 
lant and  his  companion  called  for  another  demonstration.  Thompson 
told  them  that  he  would  be  otherwise  engaged,  and  that  Mr.  Cameron 
would  accompany  them  while  appellant  drove  the  car.  This  did  not 
meet  with  the  approval  of  appellant,  and  at  his  instance  Thompson 
accompanied  them,  Clark,  the  appellant,  driving  the  car.  Thompson 
suggested  that  they  go  to  the  Edgewood  Addition  of  the  city  of 
Dallas;  Smith  said;  **We  know  where  we  want  to  go."  Thompson 
assented,  and  the  car  was  driven  in  another  direction.  During  the 
trip  Clark  exchanged  seats  with  Smith,  and  while  he  was  driving  he 
claimed  to  have  a  cramp  in  his  stomach,  and  stopping  the  car  went 
to  an  old  house  about  one  hundred  yards  from  the  public  road,  appel- 
lant and  Thompson  remaining  in  the  car,  Clark  on  the  front  and 
Thompson  on  the  back  seat.  After  Smith  had  been  absent  a  few 
minutes,  Clark  went  to  the  house,  stating  that  he  would  see  what  was 
the  matter  with  Smith.  A  few  moments  later  Clark  called  to  Thomp- 
son, stating:  ''I  want  to  show  you  something  funny."  Thompson 
walked  from  the  car  to  the  house,  and  as  he  stepped  on  the  porch  Clark 
fell  in  behind  him,  and  when  he  entered  the  door  Smith  presented 
a  pistol  and  ordered  him  to  throw  up  his  hands.  They,  acting  together, 
then  bound  and  gagged  him,  and  tied  him  to  a  joist  where  the  floor 
was  turned  up.  While  this  was  in  progress,  Smith  continued  to  exhibit 
the  pistol,  and  the  appellant  made  a  statement  to  Thompson  to  the 
effect  that  they  were  going  to  take  the  car.  This  they  did,  leaving 
Thompson  in  the  condition  stated. 

The  sufficiency  of  these  facts  to  constitute  robbery  is  challenged  on 
the  theory  that  the  property  was  acquired  by  artifice  and  fraud,  and 
not  by  force,  and  that  the  offense  was  not  robbery  but  theft.  In  sup- 
port of  this  proposition  the  appellant  has  filed  an  instructive  brief 
citing  many  authorities,  most  of  which  we  have  examined.  We  are 
fully  in  accord  with  appellant's  premise  that  if  the  possession  of  the 
property  was  acquired  without  force  the  offense  would  not  be  robbery. 
**The  violence  or  intimidation  in  robbery  must  precede  or  be  con- 
temporaneous with  the  taking  of  the  property."  Cyc,  Vol.  34,  p.  1799. 
From  the  conclusion,  however,  that  the  possession  was  not  acquired  by 
force  or  violence  we  must  dissent.  Our  statute  on  the  subject  is  in 
substance  that  if  one  by  assault,  or  violence,  or  putting  in  fear  of  life 
or  bodily  injury,  shall  fraudulently  take  from  the  person  or  possession 
of  another  any  property  with  intent  to  appropriate  it  to  his  own  use, 
etc.,  to  which  is  added  that  when  a  firearm  or  deadly  weapon  is  used 
the  penalty  is  increased.  See  Penal  Code,  Art.  1327.  Many  of  the  cases 
to  which  we  are  referred  by  the  appellant  are  decisions  in  states  in 
which  the  statute  defining  robbery  confines  the  taking  to  the  person. 
Our  statute  extends  to  the  possession  as  well  as  the  person.  The  dis- 
tmction  is  adverted  to  in  Smith  v.  State,  37  Texas  Crim.  Rep.,  342. 
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The  view  that  the  appellant  and  his  companion  were  in  possession 
of  the  car  while  they  were  driving  it,  we  think  is  not  tenable.  It  was 
under  the  care,  control,  and  management  of  Thompson,  representing 
Cameron  Company,  the  owner.  The  appellant  was  not,  in  our  judg- 
ment, even  a  custodian  of  the  car.  Its  operation  by  him  was  under  the 
direction  of  Thompson.  Nor  do  we  concur  in  appellant  *s  suggestion 
that  the  car  was  abandoned  in  the  sense  that  Thompson  lost  the  posses- 
sion of  it  by  the  artifice  which  induced  him  to  leave  it  in  the  road 
and  go  to  the  house  where  he  was  subsequently  assaulted  and  im- 
prisoned. The  appellant  did  not  acquire  the  possession  of  the  property 
by  the  fraud  or  artifice.  His  acquisition  of  it  was  subsequent  to  and 
by  reason  of  the  assault.  By  its  means  he  gained  possession  of  the 
property  and  deprived  Thompson  thereof.  Thompson's  possession 
continued  until  the  appellant  and  his  companion  took  actual  control  of 
it.  Upon  this  proposition  Odell  v.  State,  44  Texas  Crim.  Rep.,  310, 
seems  directly  in  point.  See  also  State  v.  Carroll,  214  Missouri,  400 ; 
21  L.  R.  A.,  New  Series,  311 ;  State  v.  Williams,  183  S.  W.  Rep.,  310. 
The  State  v.  Calhoun,  72  Iowa,  432,  is  in  point  on  the  facts.  The 
statute  in  that  state,  however,  is  more  restrictive  than  ours  in  that  it 
defines  robbery  as  taking  from  the  person.  The  accused  therein  bound 
the  owner  of  the  property  and  put  her  in  fear,  and  thereby  extorted 
from  her  information  as  to  the  locality  of  money  belonging  to  her  in 
another  room  in  the  house.  Leaving  her  bound  they  went  into  the 
room,  found  and  appropriated  the  money.  The  court  said:  *'We 
are  clearly  of  the  opinion  that  it  was  taken  from  her  person  in  the 
sense  of  the  word  as  used  in  the  statute."  This  case  was  cited  with 
approval  by  the  Supreme  Court  of  Missouri  in  affirming  the  case 
of  State  V.  Williams,  183  S.  W.  Rep.,  309,  a  case  in  which  a  railroad 
station  master  while  he  was  in  the  waiting  room  was  fired  upon  and 
wounded  by  someone  outside  of  the  depot.  Subsequently  the  assailant 
entered  the  ticket  office  and  abstracted  the  money  from  the  cash 
drawer.  This  was  held  a  taking  from  the  person.  On  the  facts  of 
this  case,  the  State  v.  Eddy,  199  S.  W.  Rep.,  187,  we  think  is  in  point 
A  man  in  charge  of  a  drug  store  was  put  in  fear  and  caused  to  lie 
down  behind  a  prescription  case.  The  accused,  leaving  him  in  this 
position,  went  to  another  part  of  the  house  and  abstracted  the  money 
from  the  cash  register.  The  court  held  this  suotained  an  allegation 
that  the  money  was  taken  from  the  person,  citing  Lamb  v.  State,  242 
Missouri,  398;  O'Donnel  v.  People,  224  Illinois,  218;  Hill  v.  State,  42 
Nebraska,  503. 

The  issuance  of  a  copy  of  the  sheriff's  return  on  the  special  venire 
on  July  4  could  not  vitiate  the  return.  Webb  v.  State,  40  S.  W.  Rep., 
489 ;  Dunlap  v.  State,  9  Texas  Crim.  App.,  186 ;  Pender  v.  State,  12 
Teaxs  Crim.  App.,  496;  Macklin  v.  State,  53  Texas  Crim.  Rep.,  200. 

The  failure  of  some  of  the  veniremen  to  respond  is  not  a  ground  for 
quashing  the  writ.  Hall  v.  State,  28  Texas  Crim.  App.,  146;  Jones  v. 
State,  85  Texas  Crim.  Rep.,  538,  214  S.  W.  Rep.,  325. 
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No  error  is  shown  in  the  introduction  of  photographs  of  the  locality 
of  the  crime.    See  Branch's  Annotated  Penal  Code,  Sec.  1857. 

There  is  no  abuse  of  the  discretion  of  the  trial  court  shown  in  per- 
mittin«f  the  State  to  recll  witness  Thompson.  Eiiight  v.  State,  64 
Texas  Crim.  Rep.,  541,  144  S.  W.  Rep.,  967 ;  Moore  v.  State,  7  Texas 
Crim.  App.,  14. 

The  several  bills  of  exceptions  have  been  examined,  and  in  none  of 
them  is  there  error  disclosed. 

We  think  the  record  requires  an  affirmative  judgment  which  is 
ordered. 

Affirmed. 

ON  REHEARINa. 

April  14,  1920. 


MORROW,  Judge. — ^Appellant  insists  that  Thompson  having  been 
induced  by  a  trick  to  leave  the  automobile  on  the  pike  and  go  to  the 
old  out-house  a  hundred  yards  distant,  from  which  the  automobile  coidd 
not  be  seen,  the  offense  committed  was  not  robbery,  but  theft.  The 
fault  in  this  view,  as  we  endeavored  to  show  in  the  original  opinion, 
is  that  the  appellant  did  not  acquire  the  possession  of  the  car  when 
Thompson  left  it  in  the  road,  but  acquired  it  only  after  he  and  his 
companion  had  forcibly  bound  Thompson.  Our  statute  makes  one 
guilty  of  robbery  who  by  assault  or  violence  fraudulently  takes  from 
the  person  or  ''possession",  of  another  property  with  intent  to  ap- 
propriate the  same  to  his  own  use.  Art.  1327,  Penal  Code.  In  our 
judgment,  Thompson  was  in  possession  of  the  car  while  it  was  stand- 
ing in  the  road,  although  he  could  not  see  it  from  where  he  was 
situated  in  the  old  house,  and  remained  in  possession  of  it  imtil  the 
appellant  and  his  companion  by  force  deprived  him  of  it.  The  case 
is  not  one  in  which  the  appellant  acquired  possession,  that  is,  control 
and  management  of  the  car,  by  a  trick.  The  office  of  the  trick  was 
to  induce  Thompson  to  go  to  the  point  where  the  appellant  and  his 
companion  might  safely  assault  him,  and  by  violence  obtain  possession 
of  the  car.  The  authorities  referred  to  in  the  original  opinion  are, 
we  think,  in  point,  and  the  conclusion  therein  reached  correct. 

We  are  therefore  constrained  to  overrule  the  motion  for  rehearing. 

Overruled. 
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C.  C.  SciTERN  V.  The  State. 

No.  5679.    Decided  March  17,  1920. 

1. — ^ABsaolt  to  Bape— Motion  to  Quasb — Presomptioii — Chaiige  of  Venue. 

A  motion  to  quash  the  indictment  comeg  too  ]ate  when  made  for  the 
first  time  In  the  Court  of  the  County  to  which  the  venue  has  been  changed, 
following  Fitzgerald  v.  State,  recently  decided,  and  other  cases.  It  must 
be  presumed  that  the  motion  to  quash  was  overruled  by  the  operation  of  law 
at  the  end  of  the  term;  moreover,  the  indictment  is  good  and  the  contention 
that  it  fails  to  allege  that  the  injured  party  was  a  female  is  not  well  taken. 

2.-— Same— Evidence— Bole  Stated— Discretion  of  Ckiurt. 

It  is  a  well-known  rule  that  in  cases  of  this  character  witnesses  are  re- 
luctant to  describe  fully  the  treatment  they  have  received  and  to  freely 
mention  the  facts  and  therefore,  the  trial  courts  have  large  discretion,  and 
there  was  no  error  in  the  manner  of  the  examination  of  prosecutrix  by  the 
State's  counsel.  Following  Harris  v.  State,  37  Texas  Crim.  Rep.,  441,  and 
other  cases. 

3. — Same — Evidence — Declarations  of  Prosecutrix. 

Upon  trial  of  assault  with  intent  to  rape,  the  prosecutrix  should  not 
have  been  permitted  to  testify  that  she  and  other  children  hid  in  the  buggy 
shed  because  they  were  afraid  of  the  defendant,  who  drove  up  in  a  buggy  to 
the  house  of  prosecutrix's  mother  sometime  after  the  alleged  assault,  and 
the  same  was  not  res  gestae.  Following  Roddick,  35  Texas  Crim.  Rep.,  463, 
and  other  cases. 

4. — Same — Conduct  of  District  Attorney. 

Where,  upon  trial  of  assault  with  intent  to  rape,  the  State's  attorney 
travelled  outside  of  the  record  and  made  a  statement  tantamount  to  sayin>? 
that  the  fact  asked  for  by  his  question  and  objected  to  by  the  attorney  for 
the  defendant  was  the  truth  and  that  the  counsel  for  defendant  knew  it  and 
did  not  want  the  truth  to  come  out,  the  same  was  reversible  error.  Fol- 
lowing Kemper  v.  State,  63  Texas  Crim.  Rep.,  6,  and  other  cases. 

From  the  District  Court  of  Hopkins.  Tried  below  before  the 
Honorable  William  Pierson ; 

Appeal  from  a  conviction  of  assault  with  intent  to  rape,-  penalty, 
four  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

C  E.  Sheppard  and  Mahaffey,  Keeney  &  Dalhy,  for  appellants. 

On  question  of  insufficiency  of  the  evidence:  Thompson  v.  State, 
200  S.  W.  Rep.,  168;  Blair  v.  State,  60  Texas  Crim.  Rep.,  363. 

On  question  of  motion  to  quash:  Gibson  v.  State,  17  Texas  Crim, 
App.,  574. 
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On  question  of  conduct  of  State's  counsel:  Qoodsoe  v.  State,  52 
Texas  Crim.  Bep.,  627,  and  cases  cited  in  opinion. 

On  question  of  declarations  of  prosecutrix :  Brod  v.  State,  179  S.  W. 
Rep.,  1189;  Beesing  v.  State,  180  S.  W.  Rep.,  256;  Morgan  v.  State, 
62  Texas  Crim.  Rep.,  120. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

On  question  of  examination  of  prosecutrix:  Campbell  v.  State,  62 
Texas  Crim.  Rep.,  562 ;  Graham  v.  State,  73  id.,  31 ;  Marion  v.  State, 
80  id.,  480. 

LATTIMORE,  Judge. — ^Appellant  was  convicted  in  the  District 
Court  of  Hopkins  County,  of  the  offense  of  assault  with  intent  to  rape, 
and  his  punishment  fixed  at  confinement  in  the  penitentiary  for  a 
term  of  four  years. 

The  case  originated  in  Franklin  County,  and  the  venue  was  changed 
to  Hopkins  County,  the  date  of  the  order  of  transfer  being  March  13, 
1919.  When  the  case  was  called  for  trial  in  Hopkins  County,  at  the 
August  term  of  the  Court,  a  motion  to  quash  the  indictment  was 
made.  No  order  of  the  court  on  this  motion  appeai-s  in  the  record, 
but  it  is  stated  in  a  bill  of  exceptions,  that  said  motion  was  overruled. 
The  presumption,  in  the  absence  of  any  order,  would  be  that  the 
same  was  overruled  by  operation  of  the  law  at  the  end  of  the  term. 

The  motion  to  quash  came  too  late.  It  is  essential  that  such  mo- 
tions should  be  presented  and  disposed  of  before  the  venue  is  changed. 
Art.  630,  C.  C.  P.;  Fitzgerald  v.  State  (decided  at  the  present  term)  ; 
Goode  V.  State,  57  Texas  Crim.  Rep.,  220 ;  Vance  v.  State,  34  Texas 
Crim.  Rep.,  395.  However,  we  think  the  indictment  sufficient,  and  thjit 
appellant,  in  his  assumption  that  the  same  fails  to  allege  that  the  in- 
jured party  was  a  female,  is  mistaken.  The  direct  allegation  is  as 
follows:  *'did  then  and  there  unlawfully  in  and  upon  Lois  Reaves, 
a  female,  make  an  assault  with  the  intent  then  and  there,''  etc. 

It  is  shown  by  Bill  of  Exceptions  No.  2,  that  by  leading  and  sug- 
gestive questions,  the  State's  attorney  was  permitted  to  elicit  from 
prosecutrix,  the  statement  that  appellant  placed  his  hand  upon  her 
private  parts.  In  this  connection,  it  was  shown  that  prosecutrix  was 
a  girl  thirteen  years  of  age  at  the  time  of  giving  her  testimony,  and 
that  in  her  general  statement  to  the  jury  of  the  occurrence,  she  said 
that  appellant  had  her  on  his  lap,  laid  her  on  the  grass  beside  him,  and 
unbuttoned  her  panties.  Further  on,  she  was  asked  questions,  to 
which  objections  were  interposed,  and  no  answers  given,  but  in  that 
connection,  she  was  asked,  '*  State  whether  or  not  he  put  his  hands 
under  your  clothes,"  and  she  answered,  **Yes."  **Q.  Now,  then, 
where  all  did  he  put  his  hands?  A.  He  put  them  around  my  waist 
and  had  them  under  my  pants.  Q.  You  know  what  your  private  parts 
are  there,  don't  you?     A.  Yes,  sir." 

Several  questions  were  then  asked,  to  the  form  of  which  objections 
were  made,  and  no   answers  given   by  the  witness;   and   then  the 
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following  question  was  asked:  **Just  state  exactly  where  he  put  his 
hands.    A.  He  put  them  ahout  my  privates." 

The  authorities  cited  by  appellant  in  support  of  his  objection  to 
these  questions,  all  of  which  are  contained  in  the  one  bill  of  exceptions, 
are  applicable  to  the  facts  of  their  cases,  but  it  is  a  well  known  rule 
that  in  cases  of  this  character,  witnesses  are  reluctant  to  describe  fully 
the  treatment  they  have  received,  and  to  mention  freely  those  facts 
necessary  in  order  to  develop  the  case,  and  in  such  instances,  we  have 
hesitated  to  override  the  large  discretion  of  the  trial  courts  in  such 
matters.  Especially  is  this  true  in  the  cases  of  children,  whose  tender 
years  and  lack  of  familiarity  with  courts,  would  likely  cause  them  to 
withhold  evidence,  unless  their  attention  be  called  pertinently  to  the 
matters  sought.  Harris  v.  State,  37  Texas  Crim.  Rep.,  441 ;  Campbell 
V.  State,  62  Texas  Crim.  Rep.,  562 ;  Graham  v.  State,  73  Texas  Crim. 
Rep.,  31.    We  do  not  think  this  contention  of  appellant  well  founded. 

Prosecutrix  testified  that  appellant  came  to  her  mother's  house  some 
time  after  the  alleged  assault;  that  he  drove  up,  and  stopped  his 
buggy  and  looked  around.  She  was  then  asked  as  to  where  she  was  at 
that  time,  and  stated,  over  objection,  as  follows:  **We  hid  in  the 
buggy  shed."  A  further  question  was  asked  as  to  where  she  was,  and 
objection  made  thereto,  which  was  overruled.  Witness  answered  as 
follows:  **In  the  buggy  shed.  We  hid  from  him  because  we  were 
afraid  of  him." 

Upon  what  theory  of  the  State  this  evidence  was  offered,  we  are 
unable  to  perceive.  No  such  mental  condition,  or  condition  of  excite- 
ment, or  continuity  of  attitude  of  prosecutrix,  was  shown  from  the 
time  of  the  assault  up  to  the  giving  of  this  testimony,  which  would 
justify  its  admission  under  the  rule  of  res  gestae.  If  it  was  admitted 
under  the  idea  that  it  was  in  the  nature  of  an  outcry  for  the  prosecu- 
trix to  testify  that  the  first  time  she  saw  appellant  she  and  the  others 
with  her  went  and  hid  because  they  were  afraid,  we  would  call  at- 
tention to  the  Reddick  case,  35  App.,  463;  34  S.  W.  R^p.,  274,  in 
which  this  Court  held  it  improper  to  prove  that  prosecutrix  fainted 
when  she  came  into  the  presence  of  appellant,  overruling  the  Bruce 
case,  31  Texas  Crim.  Rep.,  590,  in  which  it  was  held  admissible  to  prove 
that  the  prosecutrix  shuddered  when  she  came  into  the  presence  of 
appellant.  No  other  witness  testified  to  this  hiding  and  fear  on  the 
part  of  the  prosecutrix,  and  there  is  nothing  before  us  which  would 
show  such  evidence  to  be  admissible. 

By  another  bill,  error  is  urged  in  the  following  matter :  The  State 
asked  prosecutrix:  **How  close  was  his  body  to  your  body?"  To 
which  question  the  witness  answered,  '*I  was  lying  on  the  ground 
right  by  the  side  of  him."  The  bill  of  exceptions  then  contains  the 
following:  The  district  attorney  then  remarked:  **When  he  got  over 
on  top  of  you — when  he  got  over  you?"  To  this  appellant  objected, 
as  suggestive,  and  the  witness  had  not  testified  that  he  got  over  on  top 
of  her;  that  this  case  should  be  tried  as  any  other,  and  that  such 
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questions  were  asked  for  the  sole  purpose  of  endeavoring  to  create 
prejudice  in  the  minds  of  the  jury.  When  this  objection  was  made,  it 
appears  from  the  bill  that  the  State's  attorney  then  said:  **I  will 
state  this,  your  Honor;  I  am  not  doing  this,  and  Mr.  Sheppard's  words 
to  the  contrary  notwithstanding,  it  is  not  so  for  the  purpose  of  creat- 
ing any  prejudice  against  the  defendant  but  I  will  state  this  that 
he  is  raising  objections  here  simply  for  the  fact  that  he  don't  want 
the  truth  to  come  out  and  he  knows  what  I  am  after."  This  seems 
tantamount  to  a  statement  by  the  State's  attorney  that  the  fact  asked 
for  by  said  question  so  objected  to,  was  the  truth,  and  that  counsel 
for  appellant  knew  it,  and  did  not  want  the  truth  to  come  out. 

We  have  often  upheld  such  statement  of  matters  outside  the  record, 
when  made  by  State's  attorneys,  improper,  and  that  if  the  language 
be  calculated  to  injure,  we  would  not  speculate  as  to  the  amount  of 
the  injury.  Derrick  v.  State,  80  Texas  Grim.  Rep.,  10,  187  S.  W.  Rep., 
759;  Marshall  v.  State,  76  Texas  Crim.  Rep.,  386,  175  S.  W.  Rep.,  154; 
Sarli  V.  State,  80  Texas  Crim.  Rep.,  161,  189  S.  W.  Rep.,  149 ;  Kemper 
V.  State,  63  Texas  Crim.  Rep.,  6. 

In  view  of  the  fact  that  this  case  will  have  to  be  reversed  for 
the  reasons  mentioned,  we  forego  a  discussion  of  the  sufficiency  of  the 
evidence. 

The  charge  of  the  court  was  a  substantial  presentation  of  the  law 
as  applied  to  the  facts. 

For  the  errors  mentioned,  the  judgment  of  the  trial  court  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


Chas.  I.  Crouch  v.  The  State. 

No.  5617.    Decided  March  17,  1920. 

l.—Sobbery — Indictment — DupUdtouB  Pleading — Firearms. 

Where,  upon  trial  of  robbery,  the  indictment  alleged  that  Charles  I. 
Crouch  in  and  upon  W.  C.  Carter  did  make  an  assault  and  did  then  and 
there  by  said  assault  and  by  violence  and  by  putting  the  said  W.  C.  Carter 
in  fear  of  life  and  bodily  injury  and  by  then  and  there  using  and  exhibiting 
a  firearm,  to  wit,  a  pistol,  the  same  was  not  duplicitous  and  properly  allogod 
the  oftense  under  the  statute. 

2. — Same — Bole  Stated — Pleading — One  Offense. 

It  is  essential  that  the  indictment  should  charge  either  an  assault  or 
violence  or  putting  in  fear  of  life  or  bodily  injury,  whether  it  was  committed 
with  a  firearm  or  by  other  means,  and  charging  the  same  conjunctively  la 
not  duplicitous  pleading,  following  Reum  v.  The  State,  49  Texas  Crim.  Rep., 
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125,  and  other  cases;  besides,  the  statute  does  not  denounce  two  offenses  but 
only  one  offense,  connected  with  which  there  may  be  aggravated  facts  in- 
creasing the  punishment,  following  Garcia  v.  State,  19  Texas  Crim.  App., 
389,  and  other  cases. 

Appeal  from  the  District  Court  of  Eastland.  Tried  below  before 
the  Honorable  Joe  Burkett. 

Appeal  from  a  conviction  of  robbery  by  the  use  of  fire-arms; 
penalty,  five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case 

No  brief  on  file  for  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

On  question  of  sufficiency  of  the  indictment :  Robinson  v.  State,  149 
S.  W.  Rep.,  186;  BeU  v.  State,  177  S.  W.  Rep.,  966. 

MORROW,  Judge. — The  appellant  appeals  from  a  sentence  of 
confinement  in  the  penitentiary  for  five  years  for  the  offense  of  rob- 
bery.   The  indictment  contains  the  following: 

' '  Charles  I.  Crouch  in  and  upon  W.  C.  Carter  did  make  an  assault 
and  did  then  and  there  by  said  assault  and  by  violence  and  by  putting 
the  said  W.  C.  Carter  in  fear  of  life  and  bodily  injury  and  by  then  and 
there  using  and  exhibiting  a  firearm,  to-wit,  a  pistol." 

A  reversal  is  sought  on  the  ground  that  the  indictment  is  duplicitous 
in  that  it  charges  in  one  count  two  felonies  with  different  punishments. 
The  statute  denouncing  robbery  is  as  follows : 

**If  any  person  by  assault  or  violence  or  by  putting  in  fear  of  life 
or  bodily  injury  shall  fraudulently  take  from  the  person  or  possession 
of  another  any  property  with  intent  to  appropriate  the  same  to  his 
own  use,  he  shall  be  punished  by  confinement  in  the  penitentiary  for 
life,  or  for  a  term  of  not  less  than  five  years ;  and  when  a  firearm  or 
other  deadly  weapon  is  used  or  exhibited  in  the  commission  of  the 
offense,  the  punishment  shall  be  death  or  by  confinement  in  the 
penitentiary  for  any  term  not  less  than  five  years." 

If  it  be  conceded  that  robbery  without  the  use  of  firearms  and  rob- 
bery with  the  use  of  firearms  are  separate  offenses,  we  fail  to  discern 
that  the  indictment  under  consideration  offends  against  the  rule  de- 
nouncing duplicitous  pleading.  It  is  apparent  fron^  the  statute,  that 
an  element  of  robbery  is  an  assault.  To  charge  the  offense  of  robbery 
with  a  deadly  weapon  it  is  obvious  that  an  averment  that  in  commit- 
ting the  robbery  an  assault  with  a  deadly  weapon  was  made  would  be 
appropriate.  It  seems  likewise  clear  that  an  indictment  merely  charg- 
ing that  the  accused  fraudulently  took  from  the  possession  of  the 
person  injured  property,  with  the  intent  to  appropriate,  by  the  use 
of  a  firearm,  would  be  incomplete  and  inadeciuate  to  charge  an  offense. 

It  seems  to  the  writer  essential  that  the  indictment  should  charge 
either  an  assault,  or  violence,  or  putting  in  fear  of  life  or  bodily  in- 
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jury,  whether  it  was  committed  with  a  firearm  or  by  other  means. 
Charging  assault,  violence,  and  putting  in  fear  conjunctively  would 
not  render  the  indictment  duplicitous.  Moore  v.  State,  37  Texas  Crim., 
552 ;  Reum  v.  State,  49  Texas  Crim.  Rep.,  125.  Assuming  the  correct- 
ness of  the  proposition  last  stated,  the  indictment  in  question,  conceding 
that  there  are  two  separate  offenses,  charging  but  one,  namely,  that 
the  accused  fraululently  acquired  the  property  of  Carter  by  an  assault, 
and  by  violence,  and  by  putting  him  in  fear  of  life  and  bodily  injury 
by  the  use  of  a  firearm ;  in  other  words,  conceding  the  correctness  of 
appellant's  premise  that  their  are  two  offenses,  this  indictment  ad- 
equately charging  one  of  them,  namely,  that  by  the  use  of  firearms,  the 
effect  of  which  would  be  not  to  destroy  the  indictment  but  to  confine 
the  State  to  prove  that  in  committing  the  offense  the  firearm  was 
used.  The  facts  are  not  before  us.  It  is  presumed  that  they  support 
the  allegations.  The  writer  is  of  the  opinion,  however,  that  the  statute 
does  not  denounce  two  offenses,  but  that  its  effect  is  to  define  one  of- 
fence connected  with  which  there  may  be  aggravating  facts  increasing 
the  punishment.  Aside  from  the  conflicting  views  expressed  by  mem- 
bers of  this  court  indicated  in  Murdock  v.  State,  52  Texas  Crim.  Rep., 
262,  Green  v.  State,  66  Texas  Crim.  Rep.,  446,  Bell  v.  State,  77  Texas 
Crim.  Rep.,  146,  Robinson  v.  State,  67  Texas  Crim.  Rep.,  79,  149  S. 
W.  Rep.,  186,  and  Flanagan  v.  State,  116  S.  W.  Rep.,  54,  we  are  of  the 
opinion  that  the  view  that  the  reference  to  the  firearm  or  deadly 
weapon  in  the  statuate  is  but  a  matter  of  aggravation,  and  its  embodi- 
ment in  the  indictment  with  the  other  elements  of  robbery  does  not 
render  the  indictment  duplicitous.  See  Bishop's  New  Criminal  Pro- 
cedure, Vol.  3,  Sec.  63 ;  State  v.  Flynn,  258  Missouri,  211 ;  State  v. 
Williams,  183  S.  W.  Rep.,  308 ;  Beaumont  v.  State,  1  Texas  Crim.  533 ; 
Garcia  v.  State,  19  Texas  Crim.  App.,  389. 

From  what  has  been  said  an  affirmance  of  the  judgment  must  re- 
sult. 

Affirmed, 


Horace  Knott  v.  The  State. 

No.  5671.    Decided  March  17.  1920. 

Theft — ^Want  of  Fraudulent  Intent — Explanation. 

Where,  upon  trial  of  theft  of  an  automobile,  the  State  introduced  de- 
fendant's explanation  of  his  recent  possession  of  the  car,  to  the  effect  that 
he  took  possession  of  same  for  the  purpose  of  claiming  a  reward,  having 
taken  it  from  a  lot  of  boys  on  the  street,  with  no  intention  of  appropriating 
the  car,  and  the  State  not  having  shown  that  defendant's  explanation  was 
unreasonable  or  untrue,  the  conviction  could  not  be  sustained,  following 
Powell  v.  The  State,  11  Texas  Crim.  App.,  401,  and  other  cases. 

Appeal   from  Criminal  District   Court   No.   1,   of  Dallas.     Tried 
below  before  the  Honorable  R.  B.  Seay. 
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Appeal  from  a  conviction  of  theft  of  an  automobile ;  penalty,  three 
years  imprisonment  in  the  penitentiary. 
The  opinion  states  the  case. 

Allen  &  Allen  and  Baskett  &  DeLee,  for  the  appellant. — Cited  cases 
in  the  opinion. 

Alvin  M.  Owsley,  Assistant  Attorney  General  for  the  State.  Alanis 
V.  State,  150  S.  W.  Rep.,  897 ;  Taylor  v.  State,  62  Texas  Crira.  Rep., 
611. 

MORROW,  Judge. — The  conviction  was  for  theft.  The  owner  of  an 
automobile  left  it  at  about  9 :00  o  'clock  that  night  on  one  of  the  streets 
in  the  city  of  Dallas.  It  was  taken  without  his  consent,  and  about 
11 :00  o'clock  on  the  same  night  was  found  by  two  police  oflScers,  who 
testified  on  behalf  of  the  State  that  they  found  it  in  a  garage  belong- 
ing to  the  appellant.  The  officers  watched  the  garage  until  about  12 :00 
o'clock  on  the  next  day,  when  the  appellant  entered  it,  and  was  ar- 
rested. The  State  proved  his  statement  made  at  the  time  explaining 
his  possession,  which  statement  was  in  substance  that  about  9:00  or 
9 :30  o  'clock  on  the  night  the  car  was  lost  some  boys  had  the  car  on 
one  of  the  streets  to  which  it  had  been  removed,  and  that  appellant 
ran  them  out,  took,  and  remained  in  possession  of  the  car  for  the  pur- 
pose of  claiming  a  reward  should  there  be  any  offered  for  it,  he  having 
no  knowledge  as  to  who  was  the  owner.  On  cross-examination  it  was 
disclosed  that  on  a  previous  occasion  the  appellant,  while  in  his  own 
car  and  riding  with  one  of  the  officers,  had  related  a  similar  transac- 
tion in  which  he  had  found  a  car  and  delivered  it  to  a  police  officer. 
The  witness  said  that  he  would  not  be  certain,  but  that  he  might  have 
told  the  appellant  on  that  occasion  if  there  should  be  another  such 
occurrence  he  would  divide  the  reward.  The  witness  said  he  would 
have  divided  the  reward.  This  witness  also  testified  to  his  impression 
that  during  the  conversation  the  appellant  stated  that  he  had  been 
looking  for  him,  and  had  called  his  house  and  the  police  station  in  his 
effort  to  find  the  officer. 

No  fact  or  circumstance  other  than  those  detailed  was  before  the 
jury,  and  we  think  upon  these  the  verdict  was  not  warranted.  If  the 
explanation  given  by  the  appellant  was  true,  he  was  not  guilty  of 
theft;  Micheaux  v.  State,  30  Texas  Crim.  App.,  660;  Davis  v.  State, 
45  Texas  Crim.  Rep.,  132;  and  it  was  the  State's  burden  to  prove  that 
the  appellant's  explanation  was  unreasonable  or  untrue.  It  contains 
no  contradiction  or  weaknesses  which  of  themselves  would  destroy 
it,  and  there  are  no  facts  or  circumstances  introduced  to  do  so.  With- 
out discussing  them,  we  refer  to  Powell  v.  State,  11  Texas  Crim.  App., 
401 ;  Porter  v.  State,  45  Texas  Crim.  Rep.,  %Q ;  Johnson  v.  State,  12 
Texas  Crim.  App.,  385,  and  others  collated  in  Branch's  Annotated 
Texas  Penal  Code,  pages  1333  and  1334. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. . 
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Clay     Hale  v.  The  State. 
No.  5709.    Decided  March  17,  1920. 

1.— Recognizance — ^Appeal  Bond— Practice  on  AppeaL 

Where  an  appeal  is  prosecuted  in  a  felony  case,  the  accused  may  enter 
into  a  recognizance  during  the  term  at  which  the  conviction  was  -  had. 
und  failing  in  this  he  may,  after  the  adjournment  of  court,  in  vacation,  en- 
ter into  an  appeal  bond  under  the  terms  prescribed  by  the  statute. 

2. — Same — Adjournment  of  Court — Appeal  Bond — ApprovaL 

Where  appellant  did  not  enter  into  a  recognizance  during  term  time, 
but  before  the  court  adjourned  did  give  an  appeal  bond,  which  was  taken  by 
the  sherifT  and  approved  by  both  him  and  the  district  judge,  the  same  was 
without  legal  efficacy  and  the  appeal  must  be  dismissed. 

Appeal  from  the  District  Court  of  Liberty.  Tried  below  before  the 
Honorable  D.  F.  Singleton,  Judge. 

Appeal  from  the  conviction  of  a  violation  of  the  local  option  law; 
penalty,  three  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  the  appellant. 

Alidn  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  Assistant  Attorney  General 
moves  to  dismiss  this  appeal  because  of  the  fact  appellant  did  not  enter 
into  a  recognizance  during  term  time  but  gave  an  appeal  bond.  Where 
an  appeal  is  prosecuted  in  a  felony  case  the  accused  may  enter  into 
a  recognizance  during  the  term  at  which  the  conviction  was  had,  and 
failing  in  this  he  may,  after  the  adjournment  of  court,  in  vacation, 
enter  into  an  appeal  bond  under  the  terms  prescribed  by  the  statute. 
Appellant  did  not  enter  into  a  recognizance  during  term  time,  but  be* 
fore  the  court  adjourned  did  give  an  appeal  bond,  which  was  taken 
by  the  sheriff  and  approved  by  both  the  sheriff  and  district  judge. 
Court  adjourned  on  the  13th  day  of  December,  1919.  The  appeal 
bond  was  entered  into  on  the  5th  day  of  December,  1919,  eight  days 
before  the  adjournment  of  court.  It  was  on  that  day  approved  by 
the  sheriff  and  on  the  8th  of  December  approved  by  the  district 
judge.  This  appeal  bond  then  is  without  legal  eflBcacy.  This  question 
has  been  passed  on  in  a  number  of  cases,  among  others,  two  cases 
styled  Taylor  v.  State,  found  in  80  Texas  Grim.  Rep.,  132-133. 

We  are  of  opinion  that  the  motion  of  the  Assistant  Attorney  Gen- 
eral is  well  taken  and  should  be  sustained. 

The  appeal  is,  therefore,  dismissed. 

Dismissed. 
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Ex  Parte  Ben  F.  Meckel. 
No.  5081.     Decided  May  21,  1919. 
Rehearing  granted  March  17,  1920. 

1.— Disloyalty  Act— Constitutional  Law—Words  and  Phrases. 

In  considering  the  language  of  Section  I,  Chap.  8,  Act  of  the  Fourth 
Called  Session  of  the  Thirty-fifth  Legislature,  commonly  called  the  Disloyal- 
ty Act,  the  last  word  "or."  in  said  section,  should  be  read  "and,"  and  the 
word  "if,"  in  the  fourth  line  from  the  end  of  said  section  should  be  read 
"when,"  or  "in  case  that." 

2, — Same — ^Statutes  Construed- Words  and  Phrases. 

The  words  "forbidden  language"  in  said  Act  comprehends  all  language 
used  in  the  presence  and  hearing  of  another  person  in  time  of  war,  which 
language  is  disloyal  to  the  United  States,  etc.,  or  abusive  in  character  and 
calculated  to  bring  into  disrepute  the  United  States,  etc.,  and  contains  all 
the  elements  of  the  offense  prohibited  by  such  section. 

3. — Same — ^Former   Opinion — Statute    Construed — War   Measure-— Congress. 

The  original  opinion  in  the  instant  case  upholds  the  Disloyalty  Statute 
only  upon  the  hypothesis  that  it  requires  that  the  forbidden  language  be 
used  in  the  presence  and  hearing  of  a  citizen  of  the  United  States  and  is 
reasonably  calculated  to  provoke  a  breach  of  the  peace,  etc.,  and  that  the 
prohibition  of  the  use  of  disloyal  language  per  se  as  a  war  measure,  is  ad- 
mittedly the  subject  of  federal  legislation  and  is  not  within  the.  purview  of 
the  regulatory  power  of  the  States. 

4. — Same — ^Police  Power — Constitutional  Law— Liberty  of  Speech. 

The  State  would  not  have  the  power  to  interdict  the  use  of  the  forbidden 
language  except  in  the  exercise  of  the  police  power,  but  in  the  exercise  cf 
that  power  it  could  forbid  the  uttering  of  the  disloyal  language  in  the 
presence  of  any  person,  whether  a  citizen  of  the  United  States  or  not,  pro- 
vided only,  that  it  was  done  in  the  State  of  Texas  under  circumstances 
reasonably  calculated  to  provoke  a  breach  of  the  peace;  but  on  rehearing 
the  court  is  convinced  that,  giving  the  language  used  in  the  statute  its  true 
meaning,  it  could  not  be  held  to  denounce  a  breach  of  the  peace,  but  that 
its  purport  is  to  denounce  as  a  felony  the  use  of  the  disloyal  language  de- 
scribed, which  is  contrary  to  the  Bill  of  Rights  guaranteeing  every  person 
liberty  of  speech. 

5. — Same — ^Rehearing — Original  Opinion— ^Bill  of  Bights. 

The  reasoning  of  the  original  opinion  is  correct,  and  would  have  been 
different  if  the  language  of  said  section  had  been  construed  or  analyzed,  and 
we  now  hold  that  said  Section  is  violative  of  Section  8  of  the  Bill  of  Rights 
of  the  Constitution  of  the  State  of  Texas,  and  therefore  unconstitutional, 
and  the  relator  is  discharged. 

From  Crockett  County. 

Original  Habeas  Corpus  proceedings,  asking  release  from  arrest 
under  an  indictment  for  the  violation  of  the  so-called  Disloyalty  Act, 
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Acts  Thirty-fifth  Legislature,  Fourth  Called  Session,  Chapter  8,  Page 
13. 
The  opinion  states  the  ease. 

Wright  &  Harris  and  C.  E.  Davidson,  for  Relator. — Prigg  v.  Com- 
monwealth of  Pennsylvania,  Book  10,  Co.  Op.  U.  S.  Sup.  Ct.,  Rep. 
page  90;  Houston  v.  Moore,  5  Wheat.  Rep.,  1,  21,  22;  Moses  Taylor  v. 
Wilson  Hammons,  4  Wall.,  411;  Ex  Parte  Bridges,  2  Woods  (U.  S.) 
428 ;  Ex  Parte  Houghton,  8  Fed.  Rep.,  879 ;  Sturgis  v.  Crowinshield, 
4  Wheat.,  139;  Martin  v.  Hunter,  1.  Wheat.,  304;  Com.  v.  Fuller,  8 
Mete,  313;  Com.  v.  Tenney,  97  Mass.,  50;  People  v.  Kelly,  38  Cal, 
143 ;  3  Story,  Const.,  Law,  623 ;  State  v.  Redmond,  134  Wisconsin,  89. 

B.  F.  Looney,  Attorney  General;  E.  B.  Hendricks,  Assistant  At- 
torney General;  C.  M.  Cxireton,  C.  W.  Taylor,  Assistant  Attorneys 
General,  for  the  State. — On  question  of  constitutionality  of  Act: — 
Witherspoon  v.  Jernigan,  97  Texas,  98;  Ross  v.  Terrell,  99  Texas, 
502;  Cooley's  Const.  Lim.,  pp  704,  706;  Halters  v.  Nebraska,  205  U. 
S.,  40;  State  v.  Holm,  166  X.  W.,  181 ;  Weil  v.  Black,  86  S.  W.,  666; 
Martin  v.  State,  18  Texas  Crim.  App.,  224;  Stroube  v.  State,  40  Texas 
Crim.  Rep.,  583;  Sligh  v.  Kirkwood,  61  So.,  185;  U.  S.  v.  Wells,  Fed. 
Cas.,  No.  16665;  Kemp  v.  Kennedy,  Fed.  Cas.,  No.  7886;  People  v. 
Welch,  24  L.  R.  A.,  117;  Crossley  v.  U.  S.,  168  U.  S.,  640;  People  v. 
Burke,  126  N  .W.,  446;  Anno.  U.  S.  Stats.,  (1916),  Sec.  10500,  (U.  S. 
Crim.  Code,  Sec.  326). 

MORROW,  Judge. — Relator  is  under  indictment  for  violation  of 
the  so-called  disloyalty  Act,  Section  1  of  which  reads  as  follows : 

**If  any  person  shall,  at  any  time  or  place  within  this  State  during 
the  time  the  United  States  of  America  is  at  war  with  any  other 
nation,  use  any  language  in  the  presence  and  hearing  of  another  per- 
son, of  and  concerning  the  United  States  of  America,  the  entry,  or  the 
continuance,  of  the  United  States  of  America  in  the  war,  or  of  and 
concerning  the  army,  navy,  or  marine  corps  of  the  United  States  of 
America,  or  of  and  concerning  any  flag,  standard,  color,  or  ensign  of 
the  United  States  of  America,  or  any  imitation  thereof,  or  the  uni- 
form of  any  oflScer  of  the  army  of  the  United  States  of  America, 
which  language  is  disloyal  to  the  United  States  of  America,  or  abusive 
in  character,  and  calculated  to  bring  into  disrepute  the  United  States 
of  America,  the  entry  or  continuance,  of  the  United  States  of  America 
in  the  war,  the  army,  navy,  marine  corps  of  the  United  States  of 
America,  or  any  flag,  standard,  color,  or  ensign  of  the  United  States 
of  America,  or  any  imitation  thereof,  or  the  flag,  color,  standard,  or 
ensign,  or  the  uniform  of  any  officer  of  the  army  of  the  United  States 
of  America,  or  is  of  such  nature  as  to  be  reasonably  calculated  to 
provoke  a  breach  of  the  peace,  if  said  in  the  presence  and  hearing  of  a 
citizen  of  the  United  States  of  America,  shall  be  deemed  guilty  of  a 
felony,  and  shall  be  punished  by  confinement  in  the  State  penitentiary 
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for  any  period  of  time  not  less  than  two  years,  nor  more  than  twenty- 
five  years.  * '    Acts  35th  Legislature,  4th  Called  Session,  Chap.  8,  p.  13. 

Relator  applies  for  a  writ  of  habeas  corpus  and  insists  that  the  Act 
is  such  an  abridgment  of  free  speech  as  only  Congress  under  its  war 
power  might  pass,  and  that  even  if  in  any  case  the  subject  be  one 
upon  which  the  State  might  legislate  that  its  authority  was  ousted 
when  Congress  enacted  the  Espionage  law. 

The  phase  of  the  statute  which  denounces  as  a  felony  the  use  of 
the  language  described  in  the  Act,  in  the  presence  of  a  citizen  of  the 
United  States,  in  a  manner  reasonably  ^*alculated  to  provoke  a 
breach  of  the  peace,  conflicts  with  no  federal  law  nor  constitutional 
guarantee,  but  observes  recognized  limitations  on  the  right  of  free 
speech.  Examples  of  these  limitations  are  found  in  ordinances  and 
statutes  forbidding  addresses  in  certain  public  places,  the  distribution 
of  objectionable  printed  matter  and  its  transmission  through  the 
mails.  Smith  v.  State,  39  Texas  Crim.  Rep.,  320 ;  Ex  parte  Warfield, 
40  Texas  Crim.  Rep.,  414;  Cooley's  Const.  Limitations,  p.  518;  Davis 
v.  Mass.,  167  U.  S.  Rep.,  43;  In  Re  Anderson,  5  Ann.  Cases,  421;  Ex 
Parte  Jackson,  96  U.  S.,  727.  Nor  is  it  obnoxious  to  the  law  requiring 
certainty  in  defining  criminal  acts,  as  instanced  in  the  existing  statute 
defining  the  offense  of  breach  of  the  peace,  disturbing  religious  wor- 
ship, and  others  in  which  the  character  of  the  language  and  the  place 
and  manner  in  which  it  is  spoken,  and  not  the  intent  with  which  it  is 
used,  makes  it  criminal.  The  prevention  by  law  of  the  disturbance  of 
the  public  order  by  acts  of  violence  or  acts  likely  to  produce  violence, 
or  which,  by  causing  consternation  and  alarm,  disturbs  the  peace  and 
quiet,  is  a  well-known  and  generally  recognized  attribute  of  State 
government.  It  is  the  preservation  of  a  natural  right  belonging  to 
all  members  of  a  political  society.  Words  &  Phrases,  2nd.  Ed.,  vol. 
1,  p.  292;  Cyc,  vol.  5,  p.  1024.  In  preserving  it  the  police  power, 
which  belongs  exclusively  to  the  State  is  exerted.  It  is  not  dependent 
upon  the  war  power,  which  is  exclusive  in  the  federal  government, 
though  the  fact  that  war  exists  and  produces  unusual  conditions  does 
not  militate  against  the  power  of  the  State  to  pass  laws  to  meet  these 
conditions.  It  has  been  said  that  '*the  police  power  is,  from  its 
nature,  incapable  of  exact  definition  or  limitation  because  none  can 
foresee  every  changing  condition  that  may  call  for  its  exercise."  Ruling 
Case  Law,  vol.  6,  p.  184.  Speaking  of  the  Espionage  Act,  it  is  said  by 
the  Supreme  Court  of  the  United  States:  **We  admit  that  in  many 
places  and  in  ordinary  times  the  defendants  in  saying  all  that  was 
said  in  the  circular  would  have  been  within  their  constitutional 
rights.  But  the  character  of  every  act  depends  upon  the  circum- 
stances in  which  it  is  done.  The  most  stringent  protection  of  free 
speech  would  not  protect  a  man  in  falsely  shouting  'fire'  in  a  theatre 
and  causing  a  panic.  The  question  in  every  case  is  whether  the  words 
used  are  used  in  such  circumstances  and  are  of  such  nature  as  to 
present  a  clear  and  present  danger  that  they  will  bring  about  the 
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substantive  evils  that  Confess  has  a  right  to  prevent."  Schenck  v. 
U.  S.,  249  U.  S.,  47;  63  Law  Ed.,  470. 

In  time  of  war  when  the  public  mind,  by  reason  of  the  conflict,  is 
easily  excited,  when  men  may  be  aroused  to  violence  by  language  and 
conduct  which  in  times  of  peace  would  receive  but  passing  attention, 
the  State,  having  the  right  to  prevent  the  violence,  has  the  power  to 
pass  a  law  appropriate  to  arrest  the  cause  of  disturbance. 

If  construed  as  creating  a  substantive  offense  distinct  from  that 
of  disturbing  the  peace,  there  is  serious  question  as  to  whether  it  is 
in  conflict  with  the  Bill  of  Rights,  which  declares  that  "every  person 
shall  be  at  liberty  to  speak,  write  or  publish  his  opinion  on  any  sub- 
ject, being  responsible  for  the  abuse  of  that  privilege,  and  no  law 
shall  ever  be  passed  curtailing  the  liberty  of  speech." 

This  implies  that  under  the  law  of  this  State,  every  person  may 
speak  the  truth,  with  good  motives  with  reference  to  the  oflBcers, 
agencies  and  policies  of  the  government.  Ruling  Case  Law,  vol.  6, 
p.  255. 

Doubtless  the  Federal  Congress,  under  the  war  power,  may  cur- 
tail the  right  of  free  speech  during  war,  yet  it  ,  in  the  Espionage  Act, 
makes  the  crime  depend  on  the  falsity  cf  the  statement  and  the  evil 
intent  of  its  maker,  while  the  Act  in  question  does  not.  It  is  not 
necessary  that  it  should  do  so  in  preventing  a  breach  of  the  peace, 
and  to  that  extent  we  regard  it  valid. 

In  his  brief  filed  in  this  case,  the  Attorney  General  says : 

**A  consideration  of  this  section  of  the  law  discloses  that  its  pri- 
mary and  fundamental  purpose  is  to  prevent  breaches  of  the  peace 
by  making  it  an  offense  during  war  time  to  use  such  language  as  is 
there  described  and  of  such  a  nature  as  to  be  reasonably  calculated 
to  provoke  a  breach  of  the  peace.  It  is  true  that  in  this  section,  with- 
out enumerating  various  kinds  and  character  of  disloyal  language, 
the  printed  act  reads,  *or  is  of  such  a  nature  as  to  be  reasonably  cal- 
culated to  provoke  a  breach  of  the  peace  if  said  in  the  presence  and 
hearing  of  a  citizen  of  the  United  States.'  It  is  entirely  clear,  we 
think,  that  the  word  *or*  has  been  unthoughtedly  or  unintentionally 
used  for  the  word  'and'  and  that  in  reality  the  word  *and'  is  meant 
and,  under  well  known  rules  of  construction,  should  be  substituted  for 
the  word  *or.'  Witherspoon  v.  Jernigan,  97  Texas,  p.  98;  Ross  v. 
Terrell,  99  Texas,  502.  (This  rule  is  often  applied  to  criminal  stat- 
utes when  it  w^ill  not  result  in  making  them  more  severe.  Williams  v. 
State,  137  S.  W.  Rep.,  927,  Ann.  Cases,  1913A,  p.  1056;  Kirk  v.  State, 
150  S.  W.  Rep.,  83,  Ann.  Cases  1913D.  p.  1239 ;  State  v.  Hooker,  22 
Okla.,  712;  State  v.  Long,  141  S.  W.  Rep.,  1099;  Lewis,  Sutherland, 
on  Statutory  Construction,  sec.  368;  Endlieh  on  Interpretation  of 
Statutes,  sec.  303.)  In  other  words,  in  order  to  charge  this  offense, 
the  pleader  must  not  only  charge  that  the  defendant  was  guilty  of 
using  disloyal  language  such  as  is  previously  enumerated  in  the  sec- 
tion, but  must  charge  that  the  language,  in  addition,  is  of  such  a 
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nature  as  to  be  reasonably  calculated  to  provoke  a  breach  of  the  peace. 
In  section  2  of  the  act  this  is  quite  clear,  because  the  word  *and'  is 
used  in  a  similar  capacity  instead  of  the  word  *or/  By  reference  to 
the  caption  of  the  act  it  will  also  be  seen  that  the  construction  we 
suggest  is  a  correct  one,  because  the  caption,  after  giving  the  sub- 
stance of  Section  1,  relating  to  disloyal  language,  states  directly  that 
such  language  must  be  'of  such  a  nature  as  to  be  reasonably  calcu- 
lated to  provoke  a  breach  of  the  peace.'  Section  8,  which  is  the 
emergency  clause,  is  in  harmony  with  the  construction  and  interpre- 
tation we  here  suggest,  for  it  declares  that  the  cause  of  the  emergency 
is  *that  there  are  many  breaches  of  the  peace  and  other  disturbances 
of  public  order  and  safety  arising,  due  to  the  evils  sought  to  be  rem- 
edied by  this  act.' 

**The  construction  here  suggested  is  the  one  which  has  been  adopted 
by  the  pleader  in  drawing  the  indictment  upon  which  the  relator  is 
held  in  custody.  The  elements,  then,  of  an  offense  under  the  State 
act,  are  that  the  language  used  must  not  only  be  disloyal,  but  must 
be  reasonably  calculated  to  provoke  a  breach  of  the  peace,  if  'said  in 
the  presence  and  hearing  of  a  citizen  of  the  United  States.  Clearly, 
then  the  purpose  of  this  section  of  the  act  is  to  prevent  breaches  of 
the  peace,  and  it  appears  to  be  drawn  in  much  the  same  manner  as 
Article  1020  of  the  Penal  Code  of  the  State." 

We  adopt  this  construction  and  order  the  application  for  habeas 
corpus  dismissed. 

Dismissed. 


ON  REHEARING. 

March  17,  1920. 

LATTIMORE,  Judge. — Our  Assistant  Attorney  General  contends 
that  in  considering  the  language  of  Section  1,  Chapter  8,  Acts  of 
the  Fourth  Called  Session  of  the  Thirty-fifth  Legislature,  commonly 
called  the  '* Disloyalty  Act,"  the  last  word,  **or,"  in  said  section, 
should  be  read  **and,"  and  that  the  word  **if,"  in  the  fourth  line 
from  the  end  of  said  section,  should  be  read  **when,"  or  **in  case 
that."    We  see  no  objection  to  such  construction,  and  agree  thereto. 

Said  section  is  set  out  at  length  in  the  original  opinion,  and  wjU 
not  be  here  reproduced. 

For  the  sake  of  brevity,  we  will  use  the  expression,  **  forbidden  lan- 
guage," in  this  opinion  on  rehearing,  as  comprehending  all  language 
used  in  the  presence  and  hearing  of  another  person  in  time  of  war, 
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whicli  language  is  disloyal  to  the  United  States,  etc.,  or  abusive  in 
character,  and  calculated  to  bring  into  disrepute  the  United  States, 
etc.,  and  is  of  such  nature  as  is  reasonably  calculated  to  provoke  a 
breach  of  the  peace  in  case  that  it  be  used  in  the  presence  and  hearing 
of  a  citizen  of  the  United  States.  In  other  words,  we  will  use  the  ex- 
pression, '* forbidden  language,"  as  containing  all  the  elements  of 
the  offense  prohibited  by  said  section. 

Examining  our  former  opinion,  we  observe  the  following  statement : 

*'The  phase  of  the  statute  which  denounces  as  a  felony  the  use 
of  the  language  described  in  the  Act  in  the  presence  of  a  citizen 
of  the  United  States,  in  a  manner  reasonably  calculated  to  provoke 
a  breach  of  the  peace,  conflicts  with  no  federal  law  nor  constitutional 
guarantee,  but  observes  recognized  limitations  on  the  right  of  free 
speech." 

It  will  thus  be  seen  that  it  was  assumed  in  said  opinion  that  the 
language  denounced  by  the  Act  in  question,  must  be  of  such  kind  as  is 
reasonably  calculated  to  provoke  a  breach  of  the  peace  and  also  lan- 
guage uttered  in  the  presence  and  hearing  of  a  citizen  of  the  United 
States ;  and  it  was  with  that  in  mind  that  the  opinion  w^as  written.  In 
this  motion  for  rehearing,  however,  relator  stresses  the  fact  that  one 
of  his  main  contentions  was  that  the  language  of  said  section  is  such 
that  its  necessary  purpose  is  the  punishment  of  the  use  of  disloyal 
language,  when  uttered  in  time  of  war,  and  not  the  prevention  of 
breaches  of  peace,  and  that  the  scope  of  said  section  is  such  as  to 
punish  the  user  of  forbidden  language,  when  uttered  in  the  presence 
of  another  person,  irrespective  of  whether  said  other  person  be  a 
citizen  of  our  country,  or  otherwise. 

Keeping  this  contention  before  us,  we  have  carefulUy  reviewed  the 
entire  matter. 

The  original  opinion  justifies  and  upholds  the  statute  involved, 
only  upon  the  hypothesis  that  it  requires  that  the  forbidden  language 
be  used  in  the  presence  and  hearing  of  a  citizen  of  tho  United  States, 
in  which  case,  such  language  being  reasonably  calculated  to  provoke 
a  breach  of  the  peace,  the  State's  exercise  of  its  police  power  in  pre- 
venting breaches  of  the  peace,  fairly  embraces  the  passage  of  a  statute 
of  this  kind.  It  seems  fo  be  conceded  in  the  opinion,  that  if  the  pro- 
visions of  said  section  1,  of  the  Disloyalty  Act,  are  such  as  that  a 
prosecution  will  lie  when  the  forbidden  language  is  used  in  the  pres- 
ence and  hearing  of  some  person  other  than  a  citizen  of  the  United 
States,  the  necessary  object  of  the  statute  would  then  seem  to  be, 
not  to  prevent  breaches  of  the  peace,  but  to  prevent  the  use  of  disloyal 
language  in  time  of  war,  and  that  in  such  case  the  statute  could  not  be 
upheld.  The  prohibition  of  the  use  of  disloyal  language  per  se  as  a 
war  measure,  is  admittedly  the  subject  of  federal  legislation,  and 
not  within  the  purview  of  the  regulatory  power  of  the  States. 

If  the  prohibitions  of  the  statute  in  question  can  be  violated  by 
the  use  of  the  forbidden  language  at  any  other  time  or  place  than  in 
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the  presence  and  hearing  of  a  citizen  of  the  United  States,  such  statute 
would  be  violative  of  the  provisions  of  Section  8,  of  our  Bill  of  Rights, 
which  guarantees  liberty  of  speech,  and  of  the  press,  and  the  right 
to  show  the  truth  of  any  alleged  statement  or  publication,  as  justifi- 
cation. 

The  State  would  not  have  the  power  to  interdict  the  use  of  the 
forbidden  language  except  in  the  exercise  of  the  police  power,  but 
in  the  exercise  of  that  power  it  could  forbid  the  uttering  of  the  dis- 
loyal language  in  the  presence  of  any  person,  whether  a  citizen  of 
the  United  States  or  not,  provided  only,  that  it  was  done  in  that 
State  of  Texas  under  circumstances  reasonably  calculated  to  provoke 
a  breach  of  the  peace.  On  the  present  hearing,  we  are  convinced  that 
giving  the  language  used  in  the  statute  its  true  meaning  it  could  not 
be  held  to  denounce  a  breach  of  the  peace,  but  that  its  purport 
is  to  denounce  as  a  febny  the  use  of  the  disloyal  language  de- 
scribed. It  cannot  make  the  use  of  the  language  per  se  a  felony,  for 
the  reason  stated  in  the  original  opinion  that  every  person  may  speak 
the  truth  with  good  motives  with  reference  to  the  officers,  agencies, 
and  policies  of  the  government.  The  State  may  circumscribe  the  cir- 
cumstances under  which  these  utterances  may  be  made,  but  it  cannot 
prohibit  them  without  offending  against  the  provision  of  the  Bill  of 
Rights  declaring  : 

**  Every  person  shall  be  at  liberty  to  speak,  write,  or  publish  his 
opinion  on  any  subject,  being  responsible  for  the  abuse  of  that  privi- 
lege, and  no  law  shall  ever  be  passed  curtailing  the  liberty  of  speech. ' ' 

Let  us  scrutinize  said  section,  using  so  much  of  same  as  is  necessary 
to  make  plain  the  point  involved,  and  we  see  that  it  requires  that  the 
accused  use  the  forbidden  language  in  time  of  war,  as  stated  in  the 
opening  clause  of  said  section,  '*in  the  presence  and  hearing  of  an- 
other person;*' — that  said  language  must  be  disloyal  to  the  United 
States,  or  abusive  in  character,  and  calculated  to  bring  the  United 
States  into  disrepute;  and  that  said  language  be  of  such  nature  as 
to  be  reasonably  calculated  to  provoke  a  breach  of  the  peace  (in  case 
that)  same  be  said  in  the  presence  and  hearing  of  a  citizen  of  the 
United  States,  in  which  case  such  person  shall  be  guilty  of  a  felony, 
etc. 

Again,  if  we  may  be  permitted  to  transpose  the  phrases  of  the 
above,  it  would  appear  as  follows:  **If  any  person  in  time  of  war, 
in  the  presence  and  hearing  of  another  person  .  .  .  use  any  lan- 
guage .  .  .  which  language  ...  is  of  such  nature  as  that 
in  case  it  is  said  in  the  presence  and  hearing  of  a  citizen  of  the  United 
States,  it  is  reasonably  calculated  to  provoke  a  breach  of  the  peace, 
such  person  shall  be  guilty  of  a  felony,"  etc.  It  seems  too  clear  for 
discussion  further,  that  the  gravamen  of  the  offense  thus  created,  is 
the  use  of  language  of  such  nature  as  that  in  case  it  is  uttered  in  the 
presence  of  a  citizen  of  our  country  it  would  likely  cause  a  breach 
of  the  peace,  and  that  the  terms  of  said  section  are  so  framed  as  to 
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penalize  one  who  utters  language  of  such  nature,  whether  or  not  same 
be  used  under  circumstances,  or  in  such  presence,  as  to  make  same 
reasonably  provocative  of  a  breach  of  the  peace. 

We  believe  that  the  reasoning  of  the  original  opinion  is  correct,  and 
that  its  holding  would  have  been  different  if  the  language  of  said 
section  had  been  construed  or  analyzed;  and  also  believing  that  said 
Section  is  violative  of  Section  8,  of  our  Bill  of  Rights,  and,  therefore, 
unconstitutional,  the  judgment  of  dismissal  heretofore  entered  is  set 
aside,  and  it  is  now  ordered  that  the  relator  be  discharged. 

Relator  discharged. 


Jess  Pulliam  v.  The  State. 

No.  5721.    Decided  March  17,  1920. 
Bobbery — ^Indictment — Statement  of  Facts — Practice  on  Appeal. 

In  the  absence  of  a  statement  of  fact  and  bills  of  exception,  there  being 
a  valid  indictment,  etc.,  complaints  with  regard  to  the  introduction  of  testi- 
mony cannot  be  considered  on  appeal  and  the  Judgment  below  must  be  af- 
firmed. 

Appeal  from  the  Criminal  District  Court  of  Tarrant.  Tried  below 
before  the  Honorable  George  E.  Hosey,  judge. 

Appeal  from  the  conviction  of  robbery;  penalty,  five  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  the  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  practice  on  Appeal  in  the  absence  of  a  statement  of  facts 
and  bills  of  exceptions :  Tate  v.  The  State,  136  S.  W.  Rep.,  65 ;  Parker 
V.  The  State,  165  S.  W.  Rep.,  462;  Hall  v.  The  State,  158  S.  W.  Rep., 
272;  Essary  v.  The  State,  53  Texas  Crim.  Rep.,  599;  Dougherty  v. 
The  State,  59  id.,  464. 

LATTIMORE,  Judge. — In  this  case,  appellant  was  convicted  in  the 
Criminal  District  Court  of  Tarrant  County,  of  the  offense  of  robbery, 
and  his  punishment  fixed  at  confinement  in  the  penitentiary  for  a 
term  of  five  years. 

The  record  is  before  us  without  bills  of  exception,  or  statement  of 
facts.  We  have  examined  the  indictment  and  the  charge  of  the  court, 
which  seem  to  be  in  accordance  with  law;  and  no  exceptions  to  the 
latter  were  taken  on  the  trial. 

In  his  motion  for  a  new  trial,  appellant  makes  a  number  of  com- 
plaints with  regard  to  the  introduction  of  testimony,  but  same  are  of 
no  weight  before  us,  in  the  absence  of  a  statement  of  facts. 
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There  being  no  errors  complained  of  which  appear  to  be  of  weight, 
the  judgment  of  the  trial  court  will  be  aflfirmed. 

Affirmed. 


Ex  Parte  Floyd  Young. 
No.  5783.    Decided  March  24,  1920. 

Ball — Transcript — Practice  on  Appeal 

Article  950,  C.  C.  P.,  provides  that  where  a  habeas  corpus  was  heard  In 
vacation,  as  in  the  instant  case,  the  transcript  may  be  prepared  by  anyone 
under  the  direction  of  the  judge,  but  must  be  certified  by  the  judge,  and  it 
is  not  sufficient  to  be  certified  by  the  clerk;  and  where  this  was  not  done, 
the  appeal  must  be  dismissed.  Following  Ex  Parte  Malone,  35  Texas  Crim. 
Rep.,  297,  and  other  cases.  However,  the  appellant  is  permitted  to  withdraw 
the  transcript  in  order  that  the  trial  judge  may  certify  to  same  in  accord- 
ance with  the  statutes. 

Appeal  from  the  District  Court  of  Montgomery.  Tried  below  before 
Honorable  B.  F.  Singleton,  District  Judge,  in  vacation.  Denying 
bail  to  the  defendant. 

The  opinion  states  the  case. 

C.  TT.  Nugent,  for  relator. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State.  Cited 
cases  in  opinion. 

DAVIDSON,  Presiding  Judge. — Applicant  was  charged  with  mur- 
der and  resorted  to  a  writ  of  habeas  corpus  to  obtain  bail.  Upon 
the  hearing  the  trial  judge  remanded  him  to  custody  without  bond. 

The  transcript  of  the  record  is  certified  only  by  the  district  clerk. 
The  statute,  Article  950  C.  C.  P.,  provides  that  where  a  habeas  corpus 
was  heard  in  vacation,  as  in  this  ease,  the  transcript  may  be  prepared 
by  anyone  under  the  direction  of  the  judge,  but  must  be  certified  by 
the  judge.  It  is  not  sufficient  to  be  certified  by  the  clerk.  Ex  parte 
Malone,  35  Texas  Crim.  Rep.,  297;  Ex  parte  Calvin,  40  Texas  Crim. 
Rep.,  84 ;  Ex  parte  Overstreet,  39  Texas  Crim.  Rep.,  468. 

It  seems  to  be  necessary  under  this  statute  that  the  judge  when  he 
tries  a  habeas  corpus  in  vacation,  and  an  appeal  is  taken,  must  him- 
self certify  to  the  record.  It  is  not  sufficient  to  be  certified  by  the 
clerk  as  would  be  the  ease  if  the  proceeding  was  had  in  term  time. 
Because  of  the  failure  of  the  judge  to  certify  to  the  correctness  of  the 
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transcript  as  required  by  Article  950,  supra,  the  Assistant  Attorney 
General  moves  to  dismiss  the  appeal.  It  seems  this  motion  is  well 
taken  and  must  be  sustained. 

Applicant  asked,  in  case  the  State's  motion  is  sustained,  that  he 
be  permitted  to  withdraw  the  transcript  in  order  that  the  trial  judge 
may  certify  to  same  in  accordance  with  the  statute.  We  are  of  opin- 
ion that  this  is  a  reasonable  and  proper  request  and  same  will  be 
granted.  He  may,  therefore,  withdraw  the  transcript  and  have  the 
trial  judge  to  certify  to  the  correctness  of  the  proceedings. 

The  motion  of  the  Assistant  Attorney  General  is  sustained. 

Withdrawn  to  correct  the  record. 


Albert  Halbadier  v.  The  State. 
No.  5639.    Decided  March  24,  1920. 

1.— Adultery— Complaint— Motion  to   Quaah— Credible  Person— Accomplice. 

Where,  appellant  attacked  the  complaint  by  motion  to  quash,  in  a  trial 
of  adultery,  because  the  same  was  sworn  to  and  signed  by  his  alleged  para- 
mour, contending  that  as  an  accomplice  she  was  not  a  credible  person  with- 
in the  meaning  of  Article  479,  Vernon's  C.  G.  P.,  held  that  the  same  was  un- 
tenable, and  the  motion  to  quash  was  correctly  overruled.  Following  Jones 
T.  State,  58,  Texas  Grim.  Rep.,  313  and  other  cases. 

2. — Same — Question  of  First  Impression — Accomplice— Credible  Person — Com- 
plaint. 

The  direct  question  as  whether  or  not  an  accomplice  is  such  credible 
person  has  never  before  been  passed  upon  by  this  court  and  is  one  of  much 
importance;  however,  in  reviewing  the  decisions  of  the  Texas  courts,  both 
in  civil  and  criminal  cases,  it  is  held  that  in  the  use  of  the  word  "credible 
person"  is  merely  meant  whether  he  is  a  competent  witness  to  testify,  and 
does  not,  like  in  cases  of  pur  jury,  involve  the  question  as  to  what  amount 
of  testimony  is  necessary  to  sustain  a  conviction.  Following  Nlxson  v.  Arm. 
strong,  38  Texas,  296,  and  other  cases. 

3.— flame — Statutes  Construed- Procedure^Words  and  Phrases. 

Articles  34  and  35,  Vernon's  G.  G.  P.,  set  forth  fully  and  in  detail  the 
procedure  necessary  in  the  institution  of  prosecutions,  and  provide  for 
taking  a  complaint  and  filing  information,  and  no  mention  is  there  made 
of  the  requirement  that  the  maker  of  the  complaint  should  be  a  credible 
person,  therefore,  we  hold  that  the  word  "credible"  as  used  in  Article  479, 
Vernon's  G.  G.  P.,  should  be  construed  as  meaning  competent  to  testify. 

4.— Same— Evidence— Declarations  of  Third  Party's— Hearsay. 

Wbere,  upon  trial  of  adultery,  the  State  was  permitted  to  introduce  In 
evidence  the  declaration  of  third  parties  to  the  State's  witness  with  reference 
to  the  illicit  relations  between  prosecutrix  and  the  defendant  out  of  the 
presence  of  the  defendant,  held  that  the  same  was  hearsay  and  not  per- 
nnssiblp 
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6. — Same— DeclaratloiiB  of  Defendant — Corroboration. 

Upon  trial  of  adultery,  the  statements  made  by  the  defendant  to  other 
parties  and  the  prosecutrix  are  admissible  in  evidence  when  testified  to  by 
parties  other  than  prosecutrix,  and  may  be  considered  In  the  light  of  cor- 
roborative evidence. 

6. — Same — Sufficiency    of    the    Evidence— AccompUce-^Oorroboration — ^Bnles 
Stated. 

It  is  only  necessary  under  our  practice  that  the  evidence  offered  to  cor- 
roborate an  accomplice,  tends  of  itself,  to  connect  the  accused  with  the  com* 
mission  of  the  crime,  and  is  ordinarily  a  question  of  fact  for  the  jury,  but 
this  court  has  never  been  able  to  lay  down  a  hard  and  fast  rule  as  to  what 
constitutes  habitual  carnal  intercourse. 

Appeal  from  the  County  Court  of  Kendall ;  tried  below  before  the 
Honorable  J.  A.  Phillip,  Judge. 
Appeal  from  conviction  of  adultery ;  penalty,  a  fine  of  $100. 
The  opinion  states  the  case. 

Joe  H,  H.  Graham,  for  Appellant. — On  question  of  complaint  be- 
ing supported  by  affidavit  of  paramour;  Melton  v.  State,  207  S.  W. 
Rep.,  316;  Strong  v.  State,  52  Texas  Crim.  Rep.,  133;  Hilton  v.  State, 
53  S.  W.  Rep.,  113;  Wallace  v.  State,  141  S.  W.  Rep.,  95;  and  cases 
cited  in  opinion. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  County 
Court  of  Kendall  County,  of  the  offense  of  adultery,  and  his  punish- 
ment fixed  at  a  fine  of  $100. 

Appellant  attacked  the  complaint  by  a  motion  to  quash,  because 
the  same  was  sworn  to  and  signed  by  his  alleged  paramour,  the  con- 
tention being,  that  as 'an  accomplice,  she  was  not  a  credible  person 
within  the  meaning  of  Article  479,  Vernon 's  C.  C.  P.,  which  requires 
that  before  an  information  be  filed,  there  must  be  a  complaint  made, 
charging  the  offense,  which  must  be  sworn  to  by  a  credible  person. 

The  direct  question  as  to  whether  or  not  an  accomplice  is  such 
credible  person,  has  never  before  been  passed  on  by  this  Court,  and 
is  one  of  much  importance,  as  the  announcement  of  the  rule  invoked 
would  of  necessity  mean  that  in  any  case  hereafter,  before  the  proper 
courts  of  this  State,  on  the  trial  of  which  it  should  be  shown  that  the 
maker  of  the  complaint  was  connected  with  the  offense,  in  any  of  the 
numerous  ways  by  which  one  can  become  an  accomplice,  a  withdrawal 
of  the  plea  of  not  guilty  would  have  to  be  granted  on  the  ground  of 
surprise;  and  the  hearing  of  a  motion  to  quash  the  complaint  would 
follow-,  or  else  a  motion  in  arrest  of  judgment  would  have  to  be  sus- 
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ity  to  sign  the  same,  it  would  be  void,  and  the  whole  proceeding  based 
thereon  would  necessarily  fail. 

While  the  direct  question  has  not  been  decided  in  this  State,  there 
are  opinions  which  we  think  fairly  analogous. 

In  the  early  case  of  Nixon  v.  Armstrong,  38  Texas,  296,  it  was  held 
that  our  statute  requiring  two  or  more  credible  witnesses  to  a  will, 
merely  meant  two  or  more  persons  who  were  competent  witnesses  to 
testify,  and  nothing  more.  The  attack  on  the  credibility  of  the  per- 
sons who  witnessed  the  will  in  that  case,  was  based  on  their  interest 
in  the  estate.  Again,  in  the  case  of  Brown  v.  Pridgen,  56  Texas  124, 
the  same  rule  was  adhered  to,  and  the  court  states  that  same  had 
been  the  uniform  construction  of  our  Supreme  Court  theretofore; 
and  that  evidently  the  Legislature  used  the  word  ** credible*'  in  the 
sense  which  had  been  assigned  to  it  previously  by  the  various  courts, 
in  passing  on  the  meaning  of  the  word  in  like  statutes.  The  court,  in 
that  opinion,  further  refers  to  the  fact  that  the  law  declares  certain 
persons  incompetent  to  testify,  and  that  when  a  person  comes  within 
any  of  those  classes,  he  is,  in  law,  no  witness. 

Again,  in  the  case  of  Kennedy  v.  Upshaw,  66  Texas  442,  where  it 
was  sought  to  show  that  the  witnesses  to  the  will  were  not  in  fact 
worthy  of  belief.  Chief  Justice  Stayton  held  such  testimony  improper, 
and  that  within  the  meaning  of  the  law,  persons  who  were  competent 
were  deemed  ** creditable." 

Likewise,  in  Gamble  v.  Butchee,  87  Texas,  643,  the  lamented  Chief 
Justice  Brown  reaffirmed  the  rule  that  the  requirement  of  the  law 
meant  simply  two  witnesses  competent  to  testify  to  the  execution  of 
the  will. 

We  believe  the  construction  thus  announced  and  adhered  to  by  our 
Supreme  Court,  should  be  held  applicable  in  the  instant  case.  The 
affidavit  is  merely  the  original  petition  of  the  State,  and  its  pleading 
by  which  the  prosecution  is  begun,  and  unless  there  be  some  inhibi- 
tion or  bar-sinister,  which  would  deprive  the  maker  thereof  of  legal 
power  to  appear  in  court,  we  would  hesitate  to  engraft  upon  our 
practice  the  novel  as  well  as  hurtful  rule  sought  to  be  invoked  by  ap- 
pellant. 

Turning  to  the  decisions  of  our  own  court,  we  observe,  in  the  case 
of  Perez  v.  State,  10  Texas  Crim.  App.,  327,  that  Judge  White  says, 
in  discussing  an  attack  upon  a  complaint : 

** Infamy  occasioned  by  a  party's  having  been  convicted  of  felony 
renders  him  incompetent  to  testify,  under  our  statute     .     .     . 

A  complaint  made  by  a  party  thus  infamous  is  not  a  legal  and 
valid  foundation  for  an  information,  any  more  than  his  testimony 
would  be  admissible  as  legal  evidence;  and  such  an  objection  to  a 
complaint  would,  if  sustained  by  proper  evidence,  be  good  on  a  mo- 
tion to  quash  or  exceptions.  If  good  on  a  motion  to  quash,  then  it 
would  be  equally  available  on  a  motion  in  arrest  of  judgment." 
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In  the  Thomas  Case,  14  Texas  Crim.  App.,  70,  this  Court,  through 
Judge  Willson,  expressly  affirms  the  holding  in  the  Nixon  v.  Arm- 
strong ease,  supra.  The  question  in  the  Thomas  case,  was  the  power 
of  the  husband  to  make  an  adultery  complaint  against  his  wife;  and 
the  opinion,  after  referring  to  our  Art.  479,  supra,  and  expressly  ap- 
proving the  Nixon  v.  Armstrong  case,  proceeds  as  follows : 

'*  Therefore,  as  the  statute,  in  effect,  requires  that  the  information 
shall  be  supported  by  the  affidavit  of  a  person  competent  to  testify  in 
the  case  as  a  witness,  the  question  that  next  presents  itself  is,  was 
the  husband  a  competent  witness  to  testify  against  the  wife  upon  the 
charge  of  adultery!" 

Answering  this  question  in  the  negative,  the  court  concludes  the 
opinion  by  holding  the  husband  incompetent  to  make  the  affidavit, 
and  that  the  motion  in  arrest  should  have  been  sustained. 

In  the  Dodson  case,  35  Texas  Crim.  Rep.,  571,  in  passing  on  a  mo- 
tion to  quash  based  on  the  failure  of  the  complaint  to  allege  that  its 
maker  was  a  credible  person,  this  court,  through  Judge  Davidson, 
said: 

*' While  such  affidavit  must  be  made  by  a  credible  person,  yet  we 
are  not  aware  of  any  decision  wherein  it  has  been  held  that  the  affi- 
davit must  allege  that  fact.  If  the  affiant  is  not  a  competent  mtness, 
and  the  affidavit  shows  that  fact,  such  affidavit  should  be  quashed. 
If  it  fails  to  allege  this,  it  can  be  shown  as  a  fact,  and  in  that  event 
the  affidavit  would  not  be  good. ' ' 

In  the  Jones  case,  58  Texas  Crim.  Rep.,  313,  this  Court,  again  speak- 
ing through  its  learned  Presiding  Judge,  and  referring  to  a  motion 
to  quash,  based  on  the  claim  that  the  maker  of  the  complaint  was  not 
a  credible  person,  said : 

**  Under  the  decisions  bearing  on  this  question,  this  court  has  held 
that  a.  credible  person  is  one  who  is  competent  to  give  evidence  and  is 
worthy  of  belief.  There  is  no  question  of  the  fact  that  Wilson  was  a 
competent  person  .  .  .  We  do  not  believe  the  statute  with  refer- 
ence to  requiring  the  affidavit  to  be  made  by  a  credible  person  con- 
templates that  a  person  whose  reputation  for  truth  and  veracity  may 
be  attacked  is  a  person  who  is  not  credible." 

So  it  appears  that  in  all  our  decisions,  where  the  question  as  to 
what  is  meant  by  a  credible  person  applies  to  matters  of  procedure, 
it  has  been  uniformly  held  that  it  means  one  who  is  competent.  It 
seems  to  us  foreign  to  the  issue  raised,  and  not  necessary  to  dispose 
of  the  same,  but  inasmuch  as  appellant  has  cited  as  authorities  in 
support  of  his  contention,  certain  decisions  of  this  Court  in  perjury 
cases— notably  Conant,  51  Texas  Crim.  Rep.,  610;  Melton  v.  State, 
84  Texas  Crim.  Rep.,  398,  207  S.  W.  Rep.,  316;  Smith  v.  State,  22 
Texas  Crim.  App.,  196;  Wilson  v.  State,  27  Texas  Crim.  App.,  47, 
we  will  notice  said  cases. 

We  observe  that  a  question  involving  the  amount  of  testimony 
necessAry  to  sustain  or  warrant  a  conviction  for  perjury,  seems  in  no 
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way  related  to  the  one  raised  in  the  instant  case.  That  this  Court 
has  always  regarded  the  principles  involved  as  being  altogether  dif- 
ferent, appears  from  a  comparison  on  the  one  hand,  between  the 
Jones  case,  supra,  where  this  Court  held  that  the  lack  of  credibility 
of  the  maker  of  the  complaint  could  not  be  shewn  by  proof  of  his  bad 
reputation  for  truth  and  veracity,  and,  to  the  same  effect,  the  Ken- 
nedy V.  Upshaw  case,  supra,  in  which  the  Supreme  Court  said,  that 
the  only  question  being  the  competency  of  the  witness  to  testify  that 
he  witnessed  the  will,  evidence  of  his  bad  reputation  for  truth  and 
veracity  was  not  available;  while,  on  the  ether  hand,  in  the  Smith 
case,  supra,  the  Cleveland  case,  50  Texas  Crim.  Rep.,  6,  and  others 
which  might  be  cited,  we  held  in  perjury  cases  that  the  lack  of  credi- 
bility of  a  witness  can  be  shown  by  proof  of  bad  reputation  for 
truth  and  veracity,  as  well  as  by  contradictory  statements,  and  the 
State's  case  be  thus  broken  down.  We  do  not  think  the  expression 
used  in  the  Smith  and  Wilson  cases,  supra,  both  being  perjury  cases, 
to  the  effect  that  in  the  meaning  of  the  perjury  statute,  a  witness,  to 
be  credible,  must  be  one  competent  to  testify,  and  worthy  of  belief,  is 
applicable  to  .the  word  ** credible,"  when  used  with  reference  to  the 
maker  of  the  complaint. 

We  would  further  call  attention  to  the  fact  that  Articles  34  and  35, 
Vernon's  C.  C.  P.,  set  forth  fully  and  in  detail  the  procedure  neces- 
sary in  the  institution  of  prosecutions,  and  provide  for  taking  com- 
plaints and  filing  informations,  and  no  mention  is  there  made  of  the 
requirement  that  the  maker  of  the  complaint,  should  be  a  credible 
person.  Nor  is  there  any  such  language  used  in  the  articles  of  our 
statute,  relating  to  the  making  of  a  complaint  itself,  whether  the  pur- 
pose be  for  the  institution  of  a  felony  or  a  misdemeanor  prosecution. 
See  Articles  972-973,  Vernon's  C.  C.  P.;  also  Articles  268-269  Id.; 
and  also  Articles  34-35  Id.  We  think  that  the  word  *' credible,"  as 
used  in  Article  479,  should  be  construed  as  meaning  competent  to 
testify,  and  that  the  motion  to  quash  was  properly  overruled. 

By  his  bill  of  exceptions  No.  4,  appellant  complains  of  the  admis- 
sion over  objection,  of  certain  evidence,  given  by  Hon.  J.  A.  Phillip, 
County  Judge,  which  evidence  is  as  follows : 

''Well,  I  don't  remember  the  date,  but  I  was  walking  to  town.  I 
was  Justice  of  the  Peace  at  the  time.  I  was  walking  to  town — a  party 
came  over  here  and  told  me  about  this  girl ;  said  she  was  working  for 
Halbadier  and  was  in  a  family  way,  and  said  somebody  ought  to  do 
something,  and  in  that  way  it  was  reported  to  me,  so  I  went  to  the 
girl  and  asked  her  if  she  was  in  a  family  way;  she  acknowledged  it. 
I  asked  her  by  whom,  and  she  told  me.  I  went  to  her  mother  and 
asked  her  if  she  could  come  down  here,  I  wanted  to  see  her  on  busi- 
ness. She  said  yes,  said,  *  I  know  what  you  want ; '  she  said  she  had 
heard  about  this  yesterday;  said,  'some  people  out  there  fishing  told 
me  about  it, '  and  she  went  to  the  girl  with  me  and  the  girl  acknowl- 
edged it,  and  Mrs.  Kirschner  asked  me  would  I  go  with  them  over  to 
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San  Antonio  and  see  Mr.  Halbardier.    I  told  them  I  would  and  pay 
my  own  expenses.    I  went  down  there  and  saw  Mr.  Halbardier." 

The  objections  were  that  this  was  hearsay,  out  of  the  presence  of 
the  appellant,  was  not  res  gestae,  and  occurred  months  after  the  al- 
leged adulterous  intercourse  had  terminated.  We  are  of  opinion  that 
this  evidence  was  hearsay  and  inadmissible,  except  for  the  fact  that 
Judge  Phillip  went  with  the  party  to  San  Antonio. 

We  think  the  statements  made  by  appellant  to  Judge  Phillip,  Mrs. 
Kirschner,  and  the  prosecutrix,  are  admissible,  and  when  testified  to 
by  parties  other  than  prosecutrix,  may  be  considered  in  the  light  of 
corroborative  evidence.  We  are  not  prepared  to  say  that  the  evi- 
dence in  this  record  is  not  suflScient  to  sustain  the  conviction.  It  is 
only  necessary  under  our  practice,  that  the  evidence  offered  to  cor- 
roborate an  accomplice,  tends  of  itself,  to  connect  the  accused  with 
the  commission  of  the  crime.  Ordinarily  its  suflSciency  is  a  question 
of  fact  for  the  jury.  As  to  just  what  constitutes  habitual  carnal  in- 
tercourse within  the  meaning  of  the  statute,  this  Court  has  never  been 
able  to  lay  down  any  hard  and  fast  rule  regarding  it. 

For  the  admission  of  said  erroneous  testimony,  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Carl  Knight  v.  The  State. 
No.  5728.    Decided  March  24,  1920. 

1. — ^Jlggravated  Assault — Jury  and  Jury  Law— BlU  of  Exceptloiis. 

Where,  upon  trial  of  aggravated  assault,  the  list  of  regular  jurors  was 
exhausted  and  a  deputy  sherifE  was  sent  out  to  summon  talesmen  without 
then  being  sworn,  but  the  bill  of  exceptions  showed  that  no  objections  were 
made  at  the  time,  and  the  question  was  first  raised  on. a  motion  for  a  new 
trial,  there  was  no  reversible  error.  Following:  Habei  v.  State,  28  Tezaa 
Grim.  App.,  588,  and  other  cases. 

2. — Same — Evidence — Bm  of  Exceptions — ^Practice  on  Appeal. 

Where,  the  appellant  complained  that  the  trial  court  refused  to  permit 
certain  evidence,  but  the  alleged  language  so  ofEered  in  evidence  was  not  set 
out  in  substance  or  in  words  in  the  bill  of  exceptions,  there  was  no  revers- 
ible error,  and  the  complaint  that  appellant  was  not  permitted  to  show  this 
in  his  bill  of  exceptions  should  have  been  obviated  by  a  bystander's  bill. 

3. — Same— Evidence — BlU  of  Exceptions — ^Reputation. 

Unless  it  affirmatively  appears  that  the  rejected  testimony  was  of  the 
general  reputation  of  the  prosecuting  witness,  it  would  not  be  admissible, 
and  the  bill  of  exceptions  being  defective,  there  was  no  reversible  error. 
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4. — Sam6--Venii6— Charge  of  Oonrt. 

Where,  upon  trial  of  aggravated  assault,  the  venue  was  proven,  there 
was  no  error  in  the  court's  failure  to  give  a  requested  charge  In  which  an 
acquittal  was  asked  on  the  ground  that  the  venue  was  not  proved. 

5. — Same — Serious  Injury-^Suflldency  of  the  Evidence. 

Where,  the  indictment  alleged  serious  bodily  injury  as  means  of  aggra^ 
vatlon,  and  the  evidence  showed  that  the  injured  party  was  struck  a  blow 
by  the  defendant  with  the  metal  part  of  a  pitchfork  which  produced  a  cut 
four  inches  in  length,  laid  the  bone  bare,  and  left  a  print  on  the  skull,  mak- 
ing him  unconscious,  etc.,  the  allegation  was  sustained,  and  there  was  no 
reversible  error. 

Appeal  from  the  County  Court  of  Young.  Tried  below  before  the 
Honorable  W.  P.  Stinson. 

Appeal  from  a  conviction  of  aggravated  assault;  penalty,  a  fine  of 
One  Hundred  Dollars  and  sixty  days  confinement  in  the  county  jail. 

The  opinion  states  the  ease. 

Thos.  O,  Binkley^  for  the  appellant. — On  question  of  summoning 
jury :  Wyers  v.  State,  22  Texas  Crim.  App.,  258 ;  Sewall  v.  State,  148 
S.  W.  Rep.,  569. 

On  question  of  insuflSeiency  of  the  evidence:  Parish  v.  State,  153 
S.  W.  Rep.,  327. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — ^Appellant  was  convicted  in  the  County 
Court  of  Young  County,  of  aggravated  assault,  and  his  punishment 
fixed  at  a  fine  of  $100,  and  confinement  in  the  county  jail  for  sixty 
days. 

The  injured  party — one  J.  W.  Seddon — ^was  struck  on  the  head  by 
a  pitchfork,  in  the  hands  of  appellant.  An  examination  of  the  record 
does  not  disclose  that  anything  passed  between  the  two  men  prior  to 
the  time  they  met,  and  appellant  struck  without  any  words  or  other 
matter  between  them.  No  predicate  was  laid  for  any  claim  of  justi- 
fication for  said  assault. 

A  gash  some  four  inches  in  length  was  cut  to  the  bone  on  Seddon 's 
head,  which  injury  the  physician  who  treated  it  described  as  being 
serious,  and  one  calculated  to  produce  death. 

Appellant's  first  contention  is  that  the  list  of  regular  jurors  was 
exhausted,  and  that  a  deputy  sheriff  was  sent  out  after  talesmen, 
without  then  being  sworn  as  required  by  law.  An  examination  of 
this  bill  of  exceptions  makes  it  appea^r  that  no  objection  to  such  action 
of  the  officer  was  made  at  the  time  the  officer  was  sent,  nor  until  after 
conviction,  and  in  the  motion  for  new  trial.  It  appears  also,  that  the 
only  objection,  as  raised,  was  that  the  officer  was  not  sworn  at  the 
time  he  was  sent  out  after  said  jurors.  This  is  not  a  sufficient  show- 
Digitized  by  VjOOQIC 


136  87  Texas  Criminal  Reports.  [March 

ing  to  present  error.  It  is  held  in  many  cases,  that  where  the  only 
showing  is  that  the  sheriff  or  deputy  was  not  sworn  whefi  sent  out, 
that  this  is  not  sufBcient.  If  the  ofSeers  were  sworn  in  the  beginning 
of  the  term,  it  would  not  be  necessary  to  repeat  the  oath  each  time 
talesmen  were  summoned.  To  make  a  sufficient  showing,  this  bill 
would  have  to  go  further,  and  make  it  appear  that  the  officers  had 
not  been  sworn  during  the  term,  and  anterior  to  this  trial.  Habel 
V.  Stete,  28  Texas  Grim.  App.,  588;  Deon  v.  State,  37  Texas  Crim. 
Rep.,  506.  It  is  also  held  that  the  failure  to  administer  the  oath  to 
the  officer,  must  appear  affirmatively  in  the  record,  and  that  a  mere 
statement  to  that  effect  in  the  bill  of  exceptions,  would  not  suffice. 
Samschen  v.  State,  8  Texas  Crim.  App.,  45.  An  irregularity  of  this 
kind  must  be  excepted  to  at  the  time,  and  cannot  be  presented  for  the 
first  time  in  a  motion  for  a  new  trial. 

Appellant,  by  his  fourth  bill  of  exceptions,  urges  error  in  that  the 
trial  court  refused  to  permit  certain  evidence.  We  are  unable  to  say 
whether  error  was  committed  or  not,  for  the  reason  that  the  language 
so  offered  in  evidence,  is  not  set  out  either  in  substance  or  in  words 
in  said  bill.  The  purpose  of  said  testimony  as  stated  was  to  show 
facts  which  might  have  gone  in  extenuation  of  the  offense,  and,  hence, 
in  mitigation  of  the  punishment,  but  in  order  for  us  to  pass  on  the 
supposed  error,  it  is  necessary  that  in  some  way  the  rejected  testi- 
mony be  made  known  to  us ;  otherwise  it  would  be  impossible  for  us  to 
form  an  intelligent  opinion  as  to  the  probable  injury  in  excluding 
same.  It  is  not  sufficient  to  merely  say  that  the  court  erred  in  refus- 
ing to  admit  in  evidence  from  certain  witnesses,  slanderous  state- 
ments which  were  communicated  to  the  defendant  before  the  diffi- 
culty. This  but  expresses  the  opinion  of  the  pleader.  The  state- 
ments, or  their  substance,  must  appear  before  us.  It  is  intimated  in 
the  argument  of  counsel,  that  the  trial  court  would  not  permit  him 
to  show  in  his  bill  what  the  rejected  language  was.  In  such  case, 
appellant  had  his  right  to  offer  to  the  court  his  bill,  showing  such  re- 
jected testimony,  and  upon  the  court's  refusal  thereof,  to  have  same 
proved  up  by  by-standers,  as  provided  by  statute,  and  thus  bring 
same  before  us  properly. 

What  we  have  just  said  as  to  the  fourth  bill  of  exceptions,  also  ap- 
plies to  the  third,  in  which  an  attempt  appears  to  have  been  made  to 
show  error  on  the  part  of  the  court  in  refusing  to  allow  appellant  to 
testify  to  slanderous  language  communicated  to  him  before  the  diffi- 
culty. 

Appellant  also  has  a  bill,  because  the  court  would  not  allow  him 
to  prove  the  reputation  of  the  prosecuting  witness  in  the  community 
where  he  lived.  It  does  not  appear  from  the  bill  whether  the  proof 
offered  was  of  good  or  bad  reputation,  nor  does  it  appear  that  it  was 
of  the  general  repittation  of  said  party  in  the  community.  Unless  it 
affirmatively  appears  that  the  rejected  testimony  was  of  the  general 
reputation^  it  would  not  be  admissible.    Likewise,  unless  it  was  of  the 
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bad  reputation,  for  the  witness  had  not  been  attacked,  and  in  such 
case,  evidence  of  good  reputation  is  not  admissible. 

Attributing  to  the  action  of  the  trial  court  correctness,  in  the  ab- 
sence of  a  showing  of  any  error  in  the  bill,  we  are  compelled  to  sus- 
tain the  court's  refusal  to  permit  the  evidence. 

A  special  charge  was  refused,  in  which  an  acquittal  was  asked  on 
the  ground  that  venue  was  not  proven.  Said  charge  was  properly 
refused.  In  the  testimony  of  the  prosecuting  witness,  appears  the 
following  statement:  ''The  defendant  struck  me  while  we  were  both 
engaged  in  assisting  in  threshing  grain  on  the  Ida  Cherryhomes  farm 
in  Young  County,  Texas.'' 

It  is  urged  that  the  evidence  does  not  suflBciently  show  the  serious 
nature  of  the  injury.  The  blows  were  struck  with  the  metal  part  of 
a  pitchfork — ^that  part  of  the  metal  just  below  the  handle,  and  where 
the  prongs  or  tines  begin  to  branch,  being  the  part  that  struck  the 
head  of  the  injured  party;  and  it  is  shown  that  a  cat  was  made  in 
his  head  four  inches  in  length,  and  which  laid  bare  the  bone.  The 
doctor  who  treated  Mr.  Seddon,  says  that  the  print  of  the  metal  was 
on  the  skull,  and  that  he  regarded  the  wound  as  one  calculated  to 
produce  death ;  that  the  injured  party  was  unconscious,  or  semi-con- 
scious, for  twenty-four  hours,  and  remained  in  a  hospital  for  a  week, 
and  was  treated  by  him  for  three  weeks.  We  are  not  prepared  to 
say,  in  the  face  of  this  testimony,  that  the  verdict  was  without  sup- 
port, in  finding  appellant  guilty  of  aggravated  assault,  in  that  he  in- 
flicted serious  bodily  injury. 

Finding  no  reversible  error  in  the  record,  the  judgment  will  be  af- 
firmed. 

Affirmed. 
[Rehearing  refused,  April  24,  1920 — Reporter.] 


G.  W.  Crisp  v.  The  State. 
No.  5736.    Decided  March  24,  1920. 

1.— Felony  Theft — Oath  AdminlBtered  to  Jury. 

Where,  upon  trial  of  felony  theft  the  following  oath  was  administered 
to  the  jury:  "You  and  each  of  you  solemnly  swear  that  in  the  case  of  the 
State  of  Texas  against  G.  W.  Crisp,  the  defendant,  you  will  a  true  verdict 
render  according  to  the  law  and  the  evidence,"  leaving  out  the  words  "So 
help  me  God,"  as  provided  in  Article  714,  Vernon's  C.  C.  P.,  the  same  was 
not  such  an  oath  as  is  required  by  said  article,  and  same  was  reversible 
error,  although  not  objected  to  at  the  time  the  oath  was  administered.  Fol- 
lowing Arthur  v.  State,  3  Texas,  403,  and  other  cases. 

2.--Sanie— Trial  by  Jury — Constitutional  Law — Waiver. 

The  right  of  trial  by  jury  must  be  held  inviolate  by  constitutional  man- 
date, and  it  is  provided  by  Article  twenty-two  of  our  Code  of  Criminal  Pro- 


Digitized  by  LjOOQ  IC 


138  87  Texas  Criminal  Bepobts.  [March 

cedure  that  in  a  criminal  prosecution  anything  may  be  waived  by  the  ao* 
ciised  except  the  right  of  trial  by  jury  In  a  felony  case,  who  must  be  sworn 
according  to  the  form  of  oath  prescribed  by  statute,  and  one  which  is  not 
so  sworn  does  not  constitute  a  Jury  under  the  law.  Following  Howard  v. 
State,  80  Texas  Grim.  Rep.,  588,  and  other  cases. 

8. — Same — ^Statutes  Oonstrued — Jury  and  Jury  Law — Oath  of  Jury. 

The  omission  of  that  part  of  the  oath  which  calls  upon  the  God  of  all 
creation  to  witness  and  judge,  whether  the  decision  be  according  to  the  law 
and  the  evidence  is  one  serious  In  its  consequences  and  effects  upon  the 
consciences  and  the  minds  of  the  jurors,  and  is  a  material  part  of  the  oath 
prescribed  by  the  statute,  and  a  conviction  by  a  jury  not  legally  sworn  la 
a  nullity,  and  the  error  can  be  raised  at  any  stage  of  the  proceeding,  follow- 
ing Slaughter  v.  State,  100  Oa.,  323. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  the 
Honorable  C.  R.  Pearman,  Judge. 

Appeal  from  a  conviction  of  theft  over  the  value  of  $50,-  penalty, 
two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Culp,  Culp  &  Culp,  for  appellant. — Cited  t  Howard  v.  State,  192  S. 
W.  Rep.,  771;  Bell  v.  State,  2  Texas  Crim.  App.,  216;  Leer  v.  State,  2 
id.,  495. 

The  question  of  oath  administered  to  jurors:  Jones  v.  State,  37 
Texas  Crim.  Rep.,  433 ;  Bracher  v.  State,  161  S.  W.  Rep.,  124. 

Alvin  M,  Owsley,  Assistant  Attorney   General,   for  the   State. — 

LATTIMORB,  Jumb. — ^Appellant  was  convicted  of  felony  theft,  in 
the  District  Court  of  Cooke  County,  and  given  a  punishment  of  two 
years  in  the  penitentiary,  from  which  he  appeals. 

On  the  trial,  the  following  form  of  oath  was  administered  to  the 
jury : 

'*You  and  each  of  you  solemnly  swear  that  in  the  case  of  the  State 
of  Texas,  against  G.  W.  Crisp,  the  defendant,  you  will  a  true  verdict 
render  according  to  the  law  and  the  evidence." 

Appellant  has  a  bill  of  exceptions,  complaining  that  this  is  not 
such  an  oath  as  is  required  to  be  administered  to  a  jury.  This  bill 
is  qualified  by  the  court  by  the  statement  that  notwithstanding  ap- 
pellant and  his  counsel  were  present  when  the  jury  were  so  sworn, 
no  objection  was  made  thereto  until  in  motion  for  a  new  trial.  Our 
Assistant  Attorney  General  insists  that  the  objection,  if  any,  was 
thus  waived,  and  this  is  the  first  question  which  presents  itself. 

Article  714,  Vernon's  C.  C.  P.,  is  as  follows: 

''When  the  jury  has  been  selected,  the  following  oath  shall  be  ad- 
ministered to  them  by  the  court,  or  under  his  direction:  *You,  and 
each  of  you,  solemnly  swear  that  in  the  case  of  the  state  of  Texas 


Digitized  by  LjOOQIC 


1920]  Crisp  v.  The  State.  139 

againgt  A.  B.,  the  defendant,  you  will  a  true  verdict  render  accord- 
ing to  the  law  and  the  evidence,  so  help  you  God." 

The  right  of  trial  by  jury  must  be  held  inviolate  by  constitutional 
mandate,  and  it  h  provided  by  Article  22  of  our  Code  of  Criminal 
Procedure,  that  in  a  criminal  prosecution,  anything  may  be  waived 
by  the  accused,  except  the  right  of  trial  by  jury  in  a  felony  case. 

It  has  been  held  by  all  the  courts,  as  far  as  we  are  aware,  that  six 
or  twelve  men  sitting  in  judgment,  unsworn,  do  not  constitute  a  jury. 
Howard  v.  State,  80  Texas  Crim.  Rep.,  588;  L.  R.  A.  1917B,  p.  400, 
for  discussion  of  authorities.  So,  it  must  be  held  mandatory  that  the 
jury  be  sworn  in  a  particular  case.  The  question  then  arises,  as  to 
whether  a  jury,  to  which  has  been  administered  any  other  form  of 
oath  than  the  one  prescribed  by  statute,  is  to  be  regarded  as  having 
been  sworn.    We  do  not  think  the  question  an  open  one  in  this  State. 

In  the  early  case  of  Arthur  v.  State,  3  Texas,  403,  the  Supreme 
Court,  passing  upon  the  question  as  to*  whether  a  legal  oath  was  ad- 
ministered, held  as  follows:  *'The  statute  in  force  when  this  case 
was  tried  (Acts  of  1846,  p.  175,  sec.  16)  provides  that  *In  capital 
cases,  the  oath  shall  be,  *You  swear  that  you  will  well  and  truly  try 
and  true  deliverance  make,  between  the  state  and  the  prisoner  at  the 
bar,  whom  you  shall  have  in  charge,  according  to  law  and  evidence — 
so  help  you  God.'  "  This  was  not  the  oath  administered  to  the  jury 
in  the  case  before  us;  but  the  jury  were  sworn  *a  true  verdict  to 
render,  according  to  the  law  and  testimony.'  Had  the  record  stated 
merely  that  the  jury  were  duly  sworn,  we  must  have  presumed  that 
the  proper  oath  was  administered  to  them;  but  when  it  appears  af- 
firmatively that  they  were  not  sworn  as  the  law  requires,  there  is  no 
room  for  any  intendment  in  favor  of  the  regularity  and  legality  of 
the  proceedings;  and  the  objection  must  be  held  fatal.  When  the 
Legislature  have  undertaken  to  prescribe  the  oath  which  shall  be  taken, 
it  must  be  observed.  And  when  the  record  shows  that  the  statutory 
requirement  has  been  disregarded,  and  the  court  has  proceeded  to 
substitute  something  else  in  its  stead,  it  will  be  as  if  no  oath  had  been 
administered.  Any  other  oath  than  the  prescribed  is,  in  contempla- 
tion of  law,  no  oath.  And  it  is  clear  that  the  finding  of  a  jury,  not 
under  oath,  cannot  constitute  a  legal  verdict  upon  which  the  court  can 
proceed  to  give  judgment." 

This  case  was  followed  by  Martin  v.  State,  40  Texas,  19,  that  part 
of  the  opinion  referring  to  this  matter,  being  as  follows:  ** Another 
question  arises  on  the  record,  and  is  called  to  our  notice  by  counsel. 
It  is  aflBrmatively  recited  in  the  entry  of  judgment  that  the  jury 
were  'sworn  to  try  the  issue  between  the  state  and  the  accused  upon 
his  plea  of  not  guilty.'  This  is  not  the  oath  required  by  article  563, 
code  of  procedure  (Pas.  Dig.  3029).  It  omits  essential  elements  of 
that  oath.  It  has  been  decided,  that  where  the  record  sets  out  the 
oath  administered,  it  must  be  taken  as  true.  No  presumption  can  be 
indulged  against  the  aflSrmative  statement  of  what  oath- was  adminis- 
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tered,  as  appears  here,  and  that  when  an  improper  oath  thus  appears 
to  have  been  administered,  it  is  an  error  fatal  to  the  proceedings. 
Arthur  v.  State,  3  Texas,  403.  This  decision  was  made  upon  the 
statute  then  in  force  regulating  criminal  trials.  The  same  reason  ap- 
plies under  the  code,  and  no  liberality  of  construction  can  change  the 
plain  import  of  the  language  used  in  the  record,  showing  that  the 
proper  oath  was  not  administered.  For  this  error  the  judgment  must 
be  reversed  and  the  cause  remanded  for  a  new  trial.'' 

Again,  in  Bawcom  v.  State,  41  Texas,  189,  the  Supreme  Court  held 
as  follows:  *'The  record  shows  that  a  different  oath  was  administered 
to  the  jury  from  that  prescribed  by  law.  This,  as  has  been  decided 
heretofore,  is  error,  for  which  the  judgment  must  be  reversed.  (Ar- 
thur V.  State,  3  Texas,  405;  Martin  v.  State,  decided  during  present 
term.)  Where  it  does  not  aflBrmatively  appear  from  the  record  that 
a  different  oath  from  that  prescribed  has  been  administered,  it  will 
be  presumed  in  favor  of  the  ifegularity  of  the  proceeding  in  the  Dis- 
trict Court,  that  the  jury  were  properly  sworn.  But  the  oath  ad- 
ministered in  this  case  is  set  forth  in  the  record,  and  no  presumption 
can  be  indulged  to  impeach  its  verity." 

To  the  same  effort  are  the  cases  of  Edmondson  v.  State,  41  Texas 
501,  and  Burch  v.  State,  43  Texas,  377. 

Coming  to  the  decisions  of  our  own  court,  we  find  that  in  the  case 
of  Leer  v.  State,  2  Texas  Crim.  App.,  495,  the  case  is  reversed  and 
remanded  for  the  single  reason  that  it  appears  from  the  record  that 
another  and  different  oath  was  administered  to  the  jury,  than  the 
one  prescribed  by  statute.  The  same  holding  appears  in  Chambliss, 
id.,  396. 

In  Tharp  v.  State,  3  Texas  Crim.  App.,  90,  Judge  White,  after 
quoting  the  manner  on  which  the  oath  in  that  case  differs  from  the 
one  prescribed  by  statute,  says:  **This  is  not  the  oath  prescribed  by 
statute,  and  that  prescribed  by  statute  is  the  only  one  that  can  be 
legally  administered."  See  Collins  v.  State,  5  Texas  Crim.  App.,  38. 
In  Holland  v.  State,  14  Texas  Crim.  App.,  182,  Judge  White  says 
in  the  opinion :  '*In  cases  less  than  capital  the  oath  to  be  administered 
to  jurors  as  prescribed  by  law  is:  'You  and  each  of  you  solemnly 
swear  that  in  the  case  of  the  State  of  Texas  against  (A.  B.),  the  de- 
fendant, you  will  a  true  verdict  render  according  to  the  law  and  the 
evidence;  so  help  you  God.'  (Code  Crim.  Proc,  Art.  657.)  This  oath 
must  be  administered,  and  none  other." 

In  Stephens  v.  State,  33  Texas  Crim.  Rep.,  101,  Judge  Simkins 
holds  as  fellows:  *'The  clear  intention  of  the  Code  is,  that  a  jury 
selected  to  try  a  defendant  on  a  criminal  charge  shall  be  sworn  in  the 
specific  case,  and  under  the  oath  prescribed,  and  no  other. ' ' 

Some  of  these  decisions  are  referred  to  with  approval  in  Howard's 
case,  supra.  In  Johnson  v.  State,  47  Ala.,  9,  the  Supreme  Court  of 
that  State  in  passing  on  the  question  as  to  whether  or  not  a  statutory 
oath  which  required  that  the  jury  be  sworn  in  certain  form,  had  been 
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materially  changed  by  omitting  a  part  thereof,  says:  ''The  oath 
stated,  leaves  out  an  essential  and  substantive  part  of  the  oath  re- 
quired to  be  administered,  to  wit:  *and  a  true  verdict  render  accord- 
ing to  the  evidence ;  so  help  you  God. '  Thus  we  see,  not  only  an  es- 
sential, but  the  most  impressive  part  of  the  oath  was  omitted;  that 
part  that  directs  the  jurors  to  look  to  God  for  help  in  the  discharge 
of  their  solemn  and  important  duty,  a  duty  in  which  the  life  of  a 
human  being  was  involved.  This  omission  must  necessarily  render 
the  verdict  illegal." 

It  is  not  necessary  that  the  form  of  oath  administered  appear  in 
the  record  otherwise  than  by  appellant's  bill  of  exceptions.  Preston 
V.  State,  8  Texas  Grim.  App.,  30. 

These  decisions  seem  to  us  to  announce  correct  conclusions.  Nor 
do  we  think  this  prescription  of  the  form  of  oath  merely  directory. 
In  Murray 's  case,  21  Texas  Grim.  App.,  466,  it  is  said  of  such  matters, 
on  page  466:  **It  is  an  established  rule  of  statutory  construction 
that,  *When  the  particular  provision  of  a  statute  relates  to  some  im- 
material matter,  where  compliance  is  a  matter  of  convenience  rather 
than  substance,  or  where  the  directions  of  a  statute  are  given  with  a 
view  to  the  proper,  orderly,  and  prompt  conduct  of  business  merely, 
the  provision  may  generally  be  regarded  as  directory.'* 

Are  we  to  hold  that  the  omission  of  that  part  of  the  oath  which 
calls  upon  the  God  of  all  creation  to  witness  and  judge  whether  the 
decision  be  according  to  the  law  and  the  evidence,  is  one  not  serious 
in  its  consequences  and  effect  upon  the  minds  and  consciences  of  the 
jurors!  In  Mr.  Bouvier's  definition  of  an  oath,  occurs  the  following: 
.  .  .  '4t  is  the  act  of  one  who,  when  lawfully  required  to  tell  the 
truth,  takes  God  to  witness  what  he  says  is  true.  It  is  a  religious  act 
by  which  the  party  invokes  God  not  only  to  witness  the  truth  and 
sincerity  of  his  promise,  but  also  to  avenge  his  imposture  of  violated 
faith,  or  in  others  words  to  punish  his  perjury  if  he  shall  be  guilty  of 
it." 

In  the  Century  Dictionary,  appears  the  following  definition  of  an 
oath:  **A  solemn  appeal  to  the  Supreme  Being  in  attestation  of  the 
truth  of  some  statement  or  the  binding  character  of  some  covenant, 
undertaking  or  promise;  an  outward  pledge  that  one's  testimony  or 
promise  is  given  under  an  immediate  sense  of  responsibility  to  God. ' ' 

As  strongly  persuasive,  our  attention  is  also  called  by  appellant,  in 
his  able  brief,  to  the  language  of  the  immortal  farewell  address  of  the 
First  President  of  the  United  States,  wherein  he  says:  ''Let  it  simply 
be  asked,  where  is  the  security  for  property,  for  reputation,  for  life, 
if  the  sense  of  religious  obligation  desert  the  oaths  which  are  the  in- 
struments of  investigation  in  the  courts  of  justice!" 

While  this  is  not  an  utterance  of  a  court,  yet  it  is  the  matured 
statement  of  one  whose  correctness  of  decision  commends  itself  to  the 
judgment  of  the  people  of  all  nations. 
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We  are  unwilling  to  subscribe  to  the  doctrin^  that  the  words  **So 
help  me  God"  are  an  immaterial  part  of  the  prescribed  oath,  or  that 
it  was  placed  there  by  the  fathers  for  mere  form's  sake,  or  that  it  may 
be  omitted  with  impunity.  Rather  would  be  inclined  to  hold  it  the 
very  heart  of  the  obligation ;  for  what  are  the  pains  and  penalties  of 
perjury,  as  measured  by  man's  puny  punishment,  compared  with  the 
endless  penalties  invited  by  him  who  has  pledged  himself  to  truth,  as 
God  may  help  him  tell  or  decide  it,  and  then  be  false  to  the  oatht 
We  believe,  with  the  Supreme  Court  of  Georgia,  that  a  conviction  by 
an  unsworn  jury,  is  a  mere  nullity.  (Slaughter  v.  State,  100  6a. 
323),  and  that  when  there  is  an  oath  made  necessary  by  statute,  deci- 
sion, or  reason,  which  has  been  followed  neither  in  form  nor  sub- 
stance, such  error  may  be  taken  advantage  of  at  any  stage  of  the  pro- 
ceeding. 

So  believing,  a  reversal  of  the  case  must  be  ordered. 

Reversed  and  remanded. 


W.  A.  Mann  v.  The  State. 
No.  5724.    Decided  March  24,  1920. 

1. — Occnpation — Local  Option — Intoxicating  Liquors — Continuance. 

Where,  upon  trial  of  pursuing  the  occupation  of  selling  intoxicating 
liquors  in  local  option  territory,  the  application  for  continuance  showed  a 
want  of  diligence  and  did  not  show  the  materiality  of  the  absent  testimony, 
there  was  no  error  in  overruling  same. 

2. — Same — Argument  of  GounseL 

Where,  upon  trial  of  unlawfully  pursuing  the  occupation  of  selling  in- 
toxicating liquors  in  local  option  territory,  the  defendant  received  the  low- 
est punishment  and  it  was  not  shown  in  the  record  that  the  argument  of 
the  county  attorney  injured  the  rights  of  the  defendant,  there  was  no  revers- 
ible error. 

3. — Same— Detectives — ^AccompUcess — Charge  of  Court. 

Where,  two  of  the  State's  witnesses  had  been  employed  as  detectives  by 
the  State,  in  order  to  apprehend  violators  of  the  liquor  law,  and  they  after- 
wards testified  for  the  State  and  there  was  no  showing  that  an  effort  was 
made  by  said  witnesses  to  induce  defendant  to  engage  in  said  business,  they 
were  not  accomplices  under  the  law,  and  there  was  no  error  in  the  court's 
refusal  to  charge  thereon.  Following  Fisher  v.  State,  81  Texas  Grim.  Rep.. 
668:  and  other  cases. 

4. — Same — Charge  of  Court — Business  and  Occupation. 

Where,  upon  trial  of  pursuing  the  occupation  of  selling  intoxicating 
liquors  in  local  option  territory,  the  evidence  showed  that  at  least 
two  sales  were  made  within  the  prohibited  time,  and  the  court  gave  a  prop- 
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er  cliarge  In  defining  the  offense  as  applicable  to  the  evidence,  there  was  no 
error  In  refusing  the  requested  charges  of  the  defendant. 

6. — Same — ^Evldenca — ^Detectives — Oompensation. 

Upon  trial  of  unlawfully  pursuing  the  occupation  of  selling  Intoxicating 
liquors  In  local  option  territory,  there  was  no  error  In  refusing  to  compel 
a  State's  witness  to  testify  what  compensation  he  received  for  his  work  as 
a  detective  In  the  premises,  there  being  no  showing  of  any  Inference  of 
pecuniary  Interest  In  the  conviction  of  the  defendant. 

6. — Same — ^Evidence — Justification. 

It  would  not  be  a  justification  or  excuse  that  defendant  sold  intoxi- 
cating liquor  believing  that  the  purchaser  was  ill  at  the  time,  and  it  was 
no  error  to  exclude  such  testimony. 

Appeal  from  the  District  Court  of  Hill.  Tried  below  before  the 
Honorable  Horton  B.  Porter. 

Appeal  from  a  conviction  of  pursuing  the  occupation  of  selling  in- 
toxicating liquors  in  local  option  territory;  penalty,  three  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Ivy  &  Stollenwerck,  for  the  appellant. — On  question  of  argument 
of  counsel :  Pace  v.  State,  124  id.,  949. 

On  question  of  charge  of  court  on  occupation :  Alexander  v.  State, 
204  S.  W.  Rep.,  644;  Thomas  v.  State,  147  S.  W.  Rep.,  262. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  District 
Court  of  Hill  County,  of  violating  what  is  known  as  the  Local  Option 
Law,  by  engaging  in,  and  pursuing  the  business  and  occupation  of 
selling  intoxicating  liquors  in  territory  where  the  sale  of  such  liquors 
had  been  forbidden  by  a  vote  of  the  people,  and  his  punishment  was 
fixed  at  confinement  for  two  years  in  the  State  penitentiary. 

The  indictment  charges  that  between  March  17,  1917,  and  April 
25,  1917,  appellant  made  more  than  forty  separate  and  distinct  sales 
of  liquor,  to  parties  npmed  as  purchasers;  and  also  charges  that  dur- 
ing February,  March  and  April,  1917,  and  anterior  to  the  return  of 
the  indictment,  that  more  than  two  separate  sales  of  liquor  were  made 
by  him. 

When  the  case  was  called  for  trial,  an  application  for  a  continuance 
was  made  by  the  defense,  because  of  the  absence  of  the  witnesses  Ring 
and  Norther.  The  date  of  said  application  is  November  10,  1919.  It 
is  here  insisted  by  the  State  that  no  legal  diligence  was  shown.  Ex- 
amining the  record,  we  observe  that  the  indictment  was  returned 
April  25,  1917,  and  that  the  only  effort  referred  to,  or  set  out  in  said 
application,  to  obtain  said  witnesses,  was  that  an  attachment  was  is- 
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sued  on  June  6,  1918,  which  was  executed,  as  stated  therein,  on  June 
5,  1918,  by  attaching  both  said  parties;  and  it  is  also  recited  in  the 
application,  as  some  kind  of  an  excuse  for  lack  of  diligence,  that  the 
Assistant  county  attorney  had  stated  to  appellant  in  the  early  part 
of  1919,  that  his  case  would  never  again  come  up  for  trial,  and  also, 
that  since  the  case  was  called  in  September,  1919,  he  had  been  unable 
to  locate  said  witnesses.  The  attachment  and  the  return  of  the  officer 
showing  the  execution  thereof,  were  made  exhibits.  The  witnesses, 
according  to  said  return,  were  required  to  give  bond  for  their  appear- 
ance at  court  on  June  6,  1918.  Whether  they  appeared  or  not,  or 
what  subsequently  became  of  them,  does  not  appear.  In  the  absence 
of  any  affirmative  showing  of  facts  from  which  we  might  conclude  that 
the  witnesses  were  in  attendance  whenever  the  case  was  called,  dur- 
ing more  than  a  year  after  the  time  of  their  attachment,  we  would 
have  to  sustain  the  action  of  the  trial  court  in  overruling  this  appli- 
cation. The  presumption  would  be  that  the  application  was  properly 
overruled,  unless  the  facts  showed  to  the  contrary. 

We  also  think  that  there  is  no  such  statement  of  the  proposed  testi- 
mony of  said  absent  witnesses,  as  makes  apparent  its  materiality,  so 
that  injury  might  appear  probable.  Appellant  himself  testified  on 
the  trial  of  the  case,  contrary  to  what  is  stated  to  be  the  expected 
testimony  in  said  application,  stating  that  a  part  of  the  liquor  found 
in  his  possession  when  arrested,  belonged  to  a  part  who  lived  in  the 
town  of  Hillsboro,  where  the  trial  occurred,  and  no  reason  appears 
why  his  testimony  was  not  produced.  We  think  the  application  was 
properly  overruled. 

By  bill  of  exception  No.  1,  appellant  complains  of  a  remark  of  the 
county  attorney  in  his  argument  to  the  jury,  to  the  effect  that  the 
State  was  justifiable  in  employing  persons  as  witnesses,  in  order  to 
apprehend  a  defendant,  who  had  been  so  smooth  as  to  pursue  his 
course  in  violation  of  law,  and  evade  other  means  of  apprehension. 
No  instruction  in  writing  was  requested  by  appellant  to  be  given  to 
the  jury,  telling  them  to  disregard  such  remark.  The  lowest  punish- 
ment permissible  was  given,  and  we  are  unable  to  see  in  what  way 
appellant  was  injured  by  such  argument.  It  is  only  by  inference  that 
such  remark  contains  any  statement  which,  in  any  event,  could  have 
been  held  injurious. 

By  his  second  bill,  appellant  sought  to  have  the  court  instruct  the 
jury  that  witnesses  Carroll  and  Seely  were  accomplices.  Both  by 
statute  and  decisions,  said  witnesses  were  not  accomplices.  Art.  602, 
Vernon's  C.  C.  P.,  Terry  v.  State,  46  Texas  Crim.  Rep.,  75;  Albright 
V.  State,  73  Texas  Crim.  Rep.,  116,  164  S.  W.  Rep.,  1001 ;  Fisher  v. 
State,  81  Texas  Crim.  Rep.,  568,  197  S.  W.  Rep.,  190.  From  the 
evidence,  it  appears  that  Carroll  was  a  detective,  in  the  employ  of  the 
county  attorney,  and  he  procured  the  services  of  Seely;  and  both 
testified  that  many  sales  of  liquor  were  made  by  appellant,  which 
sales  were  promptly  reported  to  the  authorities.     Further  than  to 
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purchase  liquor  from  appellant,  no  effort  of  said  witnesses  to  induce 
him  to  engage  in  said  business,  appears  in  the  record. 

Appellant's  third  bill  is  to  the  refusal  of  his  application  for  con- 
tinuance, which  has  already  been  discussed. 

By  his  fourth  bill  of  exceptions,  appellant  sought  to  have  the  jury 
instructed  that  it  was  not  sufBcient  that  he  have  liquor  in  his  posses- 
sion when  arrested,  and  that  he  made  several  sporadic  sales ;  also,  that 
he  must  sell  same  as  a  business  proposition,  or  as  his  principal  business. 

In  his  general  charge,  the  trial  court  told  the  jury  that  in  order  to 
constitute  this  offense,  it  must  be  shown  that  such  occupation,  or 
business,  occupied  a  part  of  the  time  and  attention  of  appellant  as  a 
business  or  calling,  pursued  for  the  purpose  of  profit  or  gain.  This 
is  a  sufficient  and  correct  statement  of  the  law,  and  it  was  not  error 
to  refuse  said  special  charge.  The  statute  requires  that  at  least  two 
sales  be  shown,  and  from  the  evidence  it  appears  without  any  con- 
tradiction, other  than  the  statement  of  appellant,  that  from  thirty  to 
fifty  sales  were  made  by  appellant  during  the  months  of  March  and 
April. 

The  authorities  citde  by  oppellant,  are  those  by  this  Court,  in  which 
it  is  held  that  unless  the  business  is  followed  as  a  business  proposition, 
or  for  the  purpose  of  gain  or  profit,  and  where  only  a  few  sporadic 
sales  are  shown,  the  evidence  is  not  sufficient. 

Requested  charge  No.  2,  the  refusal  of  which  is  complained  of  in 
Bill  No.  5,  was  not  called  for  by  any  evidence,  and  was  fully  covered 
by  the  main  charge. 

There  was  no  error  in  refusing  to  compel  the  State's  witness  Car- 
rell  to  testify  what  compensation  he  received  for  his  work  as  a  de- 
tective in  the  premises.  The  expectant  answer,  as  disclosed  by  the 
bill  of  exceptions,  would  be  that  he  received  $5  per  day,  and  his  ex- 
penses, including  money  which  was  used  to  buy  whisky.  If  said 
witness  had  been  employed  on  a  contingent  basis,  or  if  there  appeared 
any  evidence  in  the  record  showing  that  at  the  time  he  was  before  the 
jury  in  1919,  he  had  not  yet  been  fully  paid  for  his  services  rendered 
in  1917  in  this  connection,  so  that  from  said  evidence  there  might  arise 
a  fair  inference  of  pecuniary  interest  in  the  conviction,  a  different  con- 
clusion might  be  reached.  Nothing  of  the  kind  is  here  shown,  and 
we  do  not  think  it  material,  in  view  of  the  fact  that  it  was  admitted 
that  he  was  employed  by  the  county  attorney  to  work  up  bootlegging 
cases,  to  show  the  amount  of  the  compensation. 

Appellant  has  also  a  bill  complaining  of  the  refusal  of  the  trial 
court  to  permit  him  to  show  by  the  witness  Earl  Prior,  that  on  one 
occasion  when  he  bought  liquor  from  appellant,  he  told  appellant  that 
he  wanted  it  for  the  witness  Seely,  who  was  sick.  Appellant  em- 
phatically denied  making  any  sale  to  Prior,  and  we  think  if  it  is  true 
that  he  did  sell  to  said  witness,  it  would  be  no  justification  or  excuse 
87  Tex.--10 
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that  he  sold  same  believing  that  it  was  for  Seely  who  was  ill.    We  do 
not  think  this  would  change  the  legal  effect  of  such  sale,  if  made. 

Finding  no  error  in  the  record,  the  judging  of  the  trial  court  will  be 
afSrmed. 

Affirmed. 

MORROW,  Judge,  not  sitting. 


John  W.  Bray  v.  The  State. 
No.  5732.    Decided  March  24,  1920. 

Mallcloiis  Mischief— Fence  Cutting — ^Insaffldency  of  the  Evidence — PoBseasion. 

In  this  character  of  offense,  the  question  of  title  or  ownership  is  not  the 
pivotal  question,  and  the  question  is  one  of  actual  possession  of  the  fence 
alleged  to  be  injured,  and  the  evidence  must  be  confined  to  possession  rather 
than  ownership.  Following  Arbuthnot  v.  State,  38  Texas  Crim.  Rep.,  609, 
and  other  cases,  and  where  all  the  evidence  showed  in  the  instant  case  that 
appellant  had  been  occupying  the  premises  and  was  in  actual  possession  at 
the  time,  and  that  the  prosecuting  witness  had  never  occupied  this  land 
upon  which  the  fence  stood  at  any  time,  but  simply  claimed  title  to  same, 
the  conviction  could  not  be  sustained. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  the 
Honorable  Roy  F.  Campbell. 

Appeal  from  a  conviction  of  cutting  the  fence  of  another;  penalty: 
a  fine  of  $100. 

The  opinion  states  the  case. 

Meek  &  Kahn,  for  the  appellant. — Cited:  Pate  v.  State,  46  Texas 
Crim.  Rep.,  483 ;  Farmer  v.  State,  58  id.,  171. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited : 
Johns  V.  State,  76  Texas  Crim.  Rep.,  303 ;  Williams  v.  State,  208  S. 
W.  Rep.,  515. 

DAVIDSON,  Presiding  Judge. — Appellant  was  charged  by  com- 
plaint and  information  with  malicious  mischief  in  that  he  tore  down 
and  removed  a  fence  by  cutting. 

There  are  quite  a  number  of  questions  presented  for  revision  proper- 
ly preserved  by  exceptions  in  regard  to  testimony  and  also  the  refusal 
of  the  court  to  give  special  instructions  requested.  From  the  view 
taken  of  the  case,  however,  we  deem  it  unnecessary  to  discuss  those 
matters  seriatim. 

The  case  was  tried  by  the  State  en  the  theory  that  the  allowed 
owner  of  the  fence  was  the  rightful  or  legal  owner  of  the  land  upon 
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which  th«  fence  was  situated,  and,  therefore,  entitled  to  possession, 
and  not  upon  the  theory  of  the  actual  possession  of  the  fence  and  land. 
The  question  of  title  or  ownership  is  not  the  pivotal  question  in  a  case 
of  this  character.  A  party  may  be  entitled  to  the  land,  may  be  the 
rightful  owner,  yet  if  he  is  not  in  actual  possession  of  the  fence  alleged 
to  be  cut  but  the  party  accused  of  cutting  the  fence  is  in  such  posses- 
sion, under  Article  1240  of  the  Penal  Code  the  accused  could  not  be 
subject  to  prosecution.  The  decisions  seem  to  be  all  suflSciently  clear 
that  the  question  of  title  or  rightful  ownership  is  not  the  proposition 
and  cannot  be  settled  in  a  prosecution  of  this  character.  One  party 
may  be  the  owner  and  entitled  to  possession,  but  this  cannot  be  ad- 
judicated under  the  article  above  mentioned,  and  the  pivotal  ques- 
tion upon  which  this  character  of  case  turns  is  the  actual  possession  of 
the  fence  alleged  to  be  injured.  If  the  alleged  owner  was  in  actual 
possession  of  it  and  the  accused  cut  the  fence,  the  accused  would  be 
brought  within  the  terms  of  the  law.  The  question  is  one  of  actual 
possession  of  the  fence  alleged  to  be  injured.  The  statute  was  intend- 
ed to  protect  the  party  in  possession  from  trespass  upon  his  fence  by 
a  party  who  was  not  in  possession.  The  evidence,  therefore,  must  be 
confined  to  possession  rather  than  to  ownship.  Arbuthnot  v.  State, 
38  Texas  Grim.  Rep.,  509;  Barber  v.  State,  42  Texas  Grim.  Rep.,  626; 
Fitzsimmons  v.  State,  62  Texas  Grim.  Rep.,  440;  Johns  v.  State,  76 
Texas  Grim.  Rep.,  303;  Farmer  v.  State,  58  Texas  Grim.  Rep.,  171; 
Pate  V.  State,  46  Texas  Grim.  Rep.,  483 ;  Jenkins  v.  State,  7  Texas 
Crim.  App.,  146 ;  Behrens  v.  State,  14  Texas  Grim.  App.,  121 ;  Garter 
V.  State,  18  Texas  Grim.  App.,  573.  These  are  a  suflScient  number 
of  cases  without  citing  others  to  support  the  proposition  announced. 
The  evidence  is  voluminous.  It  took  a  wide  range^  involving  a  suit 
for  partition  and  trespass,  to  try  title.  Much  of  this  testimony  was 
clearly  inadmissible.  While  it  bore  upon  the  title  or  right  to  posses- 
sion, it  did  not  bear  upon  the  question  of  actual  possession,  the  actual 
possession  being  the  question  upon  which  this  case  must  necessarily 
turn.  Without  discussing  those  phases  of  the  testimony,  it  is  shown 
that  appellant  went  in  possession  of  certain  lands,  including  eighty 
acres  of  which  prosecutor  claimed  a  part.  Appellant  went  in  posses- 
sion of  this  property  in  1905,  and  has  been  in  possession  of  it  up  to 
and  including  the  time  of  the  trial  of  this  case.  This  eighty  acres, 
among  other  things,  had  upon  it  a  pear  orchard  from  which  appellant 
had  been  gathering  pears  and  selling  the  fruit  for  a  number  of  years. 
Some  of  the  witnesses  say  he  had  been  gathering  the  pears  and  selling 
them  for  twelve  years.  Appellant  had  enclosed  the  land  quite  a 
number  of  years  before  this  suit  was  instituted,  and  had  been  using 
it  under  this  general  fence.  In  1915  there  was  a  suit  for  partition 
brought  by  prosecutor  Rudersdorff  and  others  against  appellant  and 
his  wife.  There  is  a  great  deal  of  testimony  as  to  whether  appellant 
was  served  with  notice  of  this  suit  or  not,  the  prosecutor  claiming  that 
under  this  partition  suit  he  was  awarded  three  and  a  fraction  acres. 
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and  that  he  caused  this  three  and  one-half  acres  to  be  enclosed  with  a 
fence;  that  he  personally  did  not  enclose  it.  There  is  testimony  go- 
ing to  show  that  prosecuting  witness  went  to  the  premises  and  appel- 
lant would  not  permit  him  to  enter  but  made  him  leave.  There  is 
testimony  also  going  to  show  that  the  sheriff  went  out  and  appellant 
refused  him  admission,  but  the  sheriff  entered,  and  it  peems  under  his 
supervision  or  instruction  there  was  built  a  fence.  Appellant  was 
sick  at  the  time  of  the  erection  of  the  fence  and  knew  nothing  of  it  un- 
til after  it  was  erected.  As  soon  as  he  discovered  it  he  had  it  torn 
down  and  used  the  land  in  connection  with  his  dairy  and  as  calf  pas- 
ture as  he  formerly  had  done.  The  prosecuting  witness  testified  he  was 
never  in  possession  of  it  himself  personally  or  by  agent ;  that  he  re- 
quested a  Mr.  Gosler  to  look  after  the  premises  for  him.  Gosler  testi- 
fied but  did  not  sustain  prosecuting  witness  on  that  proposition. 
Gosler  was  the  tenant  and  employee  of  appellant  as  was  Gosler 's  wife 
and  son,  assisting  appellant  about  his  premises  in  various  ways  and 
in  different  character  of  work.  Gosler  bad  no  possession  of  any  of  the 
premises,  unless  it  was  as  tenant  and  employee  of  appellant.  All  the 
evidence  shows  without  contradition  that  appellant  had  been  occupy- 
ing the  pren\ises  since  1905,  and  that  prosecuting  witness  had  never 
occupied  this  land  at  any  time.  This  particular  tract  claimed  by 
prosecuting  witness  was  used  by  appellant  before  and  after  the  fence 
wa«  erected,  and  appellant  was  in  possession  of  it  by  all  the  testimony 
in  the  way  mentioned. 

Under  this  state  of  case,  and  under  the  authorities,  we  are  of  opinion 
that  the  State's  case  is  not  made  out,  and  that  appellant  did  not  de- 
stroy, tear  down  or  cut  a  fence  in  possession  of  prosecuting  witness. 
About  the  time  or  a  few  days  before  this  prosecution  was  instituted, 
the  prosecuting  witness  instituted  proceedings  in  the  District  Court 
of  trespass  to  try  title  for  this  identical  land,  but  at  the  time  of  this 
trial  there  had  been  no  trial  or  decision  of  that  case.  Whether  prose- 
cuting witness  is  the  real  or  rightful  owner  is  a  matter  involved  in  liti- 
gation, and  that  prosecuting  witness  was  not  in  possession  is  manifest, 
and  that  appellant  was,  we  think,  is  equally  conclusive. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  Henry  v.  The  State. 
No.  5737.    Decided  March  24,  1920. 

1. — Mnrder — Evidence — Beproduction  of  Testimony. 

Upon  trial  of  murder  there  was  no  error  in  permitting  the  sheriff  to  re- 
produce the  testimony  of  defendant  given  on  a  former  trial  to  the  effect 
that  he,  the  defendant,  shot  deceased  twice  with  a  shotgun. 


Digitized  by  VjOOQ IC 


1920]  Henery  v.  The  State.  149 

2.— Same — ^ETldence — ^BlU  of  Ezceptioiis. 

Where,  the  bill  of  exceptions  did  not  show  at  what  time  the  sheriff 
reached  the  body  of  the  deceased,  there  was  no  error  in  admitting  his  testi- 
mony of  not  finding  any  weapon  on  the  body  of  the  deceased  at  the  time  he 
reached  the  scene  of  the  homicide;  the  defense  being  apparent  danger  to 
justify  self-defense. 

3.— Same — ^Husband  and  Wife — Gross  Examination. 

Upon  trial  of  murder  there  was  no  error  in  permitting  the  State  on 
cross-examination  of  defendant's  wife,  with  reference  to  trouble  between 
herself  and  the  wife  of  the  deceased  at  the  residence  of  the  latter,  this 
matter  having  been  brought  out  by  the  defendant  in  the  examination  in 
chief. 

4.— Same — ^Evidence — ^Motiye — ^Declarations  of  Defendant. 

Upon  trial  of  murder  there  was  no  error  in  permitting  the  State  on 
cross-examination  of  the  defendant  to  ask  him  with  reference  to  a  report 
that  he  circulated  a  statement  touching  the  chastity  of  the  wife  of  the  de- 
ceased and  her  relations  with  other  men,  as  this  bore  upon  the  feeling  of 
defendant  towards  deceased  and  his  family. 

5.— Same — Evidence — ^Apparent  Danger — General  Beputatlon. 

Upon  trial  of  murder,  in  the  absence  of  an  issue  of  apparent  danger  in 
connection  with  the  threat  by  deceased,  the  State  should  not  have  been  per- 
mitted to  introduce  testimony  showing  the  reputation  of  deceased  for  peace 
and  quietude;  the  defendant  not  having  raised  this  issue. 

6.— Same--Oath  Administered  to  Jury. 

Where,  upon  trial  of  murder,  the  oath  administered  to  the  jury  was  not 
in  the  form  of  the  oath  prescribed  by  the  Statute,  the  same  was  unauthorized 
the  conviction  thereunder  a  nullity. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  the 
Honorable  C.  K.  Pearman,  Judge. 

Appeal  from  a  conviction  of  murder;  penalty,  8  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

Graham  &  Logsdon,  and  Gulp,  Gulp  &  Gulp,  for  the  appellant. — On 
question  of  the  reproduction  of  defendant's  testimony  on  former  trial : 
Richardson  v.  State,  27  S.  W.  Rep.,  139 ;  Swilley  v.  State,  166  S.  W. 
Rep.,  733;  Brown  v.  State,  122  S.  W.  Eep.,  565;  White  v  State,  202 
S.  W.  Rep.,  737. 

On  question  of  administering  oath  to  jury:  Bell  v.  State,  2  Texas 
Grim.  App.,  216 ;  Leer  v.  State,  2  id.,  495 ;  Howard  v.  State,  80  Texas 
Grim.  Rep.,  588. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  testimony  on  former  trial:  Preston  v.  State,  41  Texas 
Grim.  R«p.,  300;  Robertson  v.  State,  63  id.,  216;  Jones  v.  State,  64  id., 
510;  Sanders  v.  State,  17  id.,  222. 
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DAVIDSON,  Presiding  Judge. — ^Appellant  was  convicted  of  mur- 
der and  the  jury  awarded  him  eight  years  in  the  penitentiary. 

A  bill  of  exceptions  recites  that  the  sheriff  of  the  county  was  per- 
mitted to  reproduce  the  testimony  of  appellant  given  on  a  former 
trial  to  the  effect  that  he,  appellant,  shot  deceased  twice  with  a  shot- 
gun. This  testimony  was  not  subject  to  the  exception  that  the  State 
could  not  reproduce  the  testimony  of  defendant  given  on  a  former 
trial.  The  decisions  hold  the  other  way.  This  holding  is  without 
exception  in  the  jurisprudence.  At  what  stage  of  the  trial  this 
testimony  was  introduced  is  not  shown  by  the  bill  of  exceptions.  As 
the  bill  presents  the  matter  there  is  nothing  to  justify  a  reversal. 

A  bill  of  exceptions  was  also  reserved  to  evidence  of  the  sheriff  with 
reference  to  his  not  finding  any  weapon  on  the  body  of  deceased  at 
the  time  he  reached  the  scene  of  the  homicide.  The  bill  does  not  show 
at  what  time  the  sheriff  reached  the  body.  As  a  general  proposition 
this  character  of  testimony  is  admissible,  and  especially  so  if  apparent 
danger  is  the  basis  of  self-defense.  If  there  be  intervening  reasons 
why  a  witness  would  not  be  permitted  to  testify  as  was  done  by  the 
sheriff  in  this  matter  they  are  not  stated  in  the  bill.  Length  of  time 
and  opportunities  for  others  to  take  away  weapons  might  possibly, 
under  some  circumstances,  operate  as  a  reason  why  such  testimony 
should  be  rejected,  but  usually  this  would  not  be  true.  This  would 
go  more  to  the  weight  than  to  the  admissibility  of  the  testimony.  But 
the  bill  as  presented  does  not  show  any  reason  why  the  court  com- 
mitted error  in  this  matter. 

Appellant's  wife  testified.  A  bill  of  exceptions  sets  out  the  ques- 
tions and  answers.  In  substance  she  was,  over  objection  of  appellant, 
required  to  testify  as  to  trouble  between  herself  and  the  wife  of  de- 
ceased at  the  residence  of  deceased.  It  seems  that  she  had  gone  to 
the  residence  of  deceased  and  a  conversation  had  occurred  between 
her  and  her  sister,  who  is  the  widow  of  deceased,  with  reference  to 
some  reports  that  had  been  circulated  as  to  her  chastity,  and  during 
the  difficulty  the  widow  of  deceased  knocked  her  down  with  a  *'chum 
stick."  The  objection  is  that  she  was  the  wife  of  defendant  and  was 
testifying  about  matters  not  brought  out  by  defendant  from  his  wife. 
That  is  stated  as  a  ground  of  objection  and  not  as  a  matter  of  fact. 
If  this  matter  was  introduced  by  defendant  through  his  wife,  it  was  sub- 
jects of  cross-examination  by  the  State.  We  are  cited  to  the  statement 
of  facts  by  the  Assistant  Attorney  General  showing  that  defendant 
asked  with  reference  to  this  matter,  and  the  State's  questions  were 
but  cross-examination  on  the  original  matter  brought  out  by  defend- 
ant. If  the  defendant  brought  out  the  matter  the  state  was  entitled  to 
cross-examine  the  witness.  The  bill  does  not  show  this  as  a  matter  of 
fact,  but  the  statement  of  facts  does  show  this  was  brought  out  by 
defendant.    The  bill  as  presented  does  not  show  reversible  error. 

Another  bill  recites  that  while  defendant  was  on  cross-examination 
as  a  witness  he  was  asked  with  reference  to  a  report  that  he  may 
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have  circulated  and  a  statement  made  with  reference  to  the  chastity 
of  the  wife  of  deceased  and  her  relation  with  a  man  named  Foster. 
Appellant  denied  this.  He  stated  he  had  never  made  such  statement. 
Objection  was  urged,  on  the  ground  that  this  was  an  extraneous  matter 
and  could  only  injuriously  affect  defendant.  We  are  of  opinion  this 
testimony  was  admissible.  It  showed  the  relation  between  the  parties, 
or  tended  to  do  so.  If  appellant  made  the  statement  it  would  be  a 
circumstance  to  be  shown  by  the  State  of  the  relation  existing  between 
himself  and  the  family  of  deceased,  and  one  that  would  naturally 
bring  about  trouble  between  them.  Appellant  denied  it,  and  from 
that  viewpoint  would  hardly  be  injured ;  but  as  he  denied  it,  the  State 
introduced  evidence  to  the  effect  that  he  did  make  the  statement.  We 
think  that  it  was  admissible  either  as  original  or  impeaching  testi- 
mony, and  it  was  permissible  to  show  these  statements  whether  appel- 
lant denied  them  or  did  not  deny  them.  It  bore  upon  his  feeling  to- 
wards deceased  and  his  family,  and  the  ill-will  he  may  have  had  to- 
ward them. 

There  were  exceptions  reserved  to  the  admission  of  testimony  show- 
ing the  reputation  for  peace  and  quietude  of  deceased.  The  bills  are 
not  as  definite  perhaps  as  they  should  be,  but  in  view  of  another  trial 
we  would  state  that  as  a  general  rule  the  reputation  of  the  injured 
party  is  not  introducible  as  original  testimony.  II  there  had  been 
previous  threats  made  by  deceased  and  commimicated  to  appellant, 
and  there  was  an  issue  of  apparent  danger  in  connection  with  the 
threats,  then  the  reputation  of  deceased  could  be  shown  by  the  State. 
This  seems  to  be  well  settled  by  quite  a  line  of  Texas  cases.  If  such 
threats  had  not  been  previously  made  by  deceased  and  communicated 
to  appellant,  then  this  character  of  testimony  would  not  be  admissible 
as  original  evidence.  Had  defendant  put  in  issue  the  reputation  of 
deceased,  then  the  State  would  be  entitled  to  show  good  reputation. 
But  where  threats  are  part  and  parcel  of  the  immediate  difficulty, 
then,  as  we  understand  the  rule,  the  reputation  of  deceased  would  not 
be  an  issue.  It  is  only  where  threats  had  been  previously  made ;  that 
is,  prior  to  the  diflSculty  and  communicated  to  the  accused,  and  the 
issue  was  that  deceased  was  seeking  to  carry  into  execution  these 
threats,  that  the  State  would  be  permitted  to  introduce  the  good 
reputation  of  deceased  as  an  independent  or  original  fact.  We  make 
the  above  observations  in  view  of  another  trial. 

There  is  a  question  raised  as  to  the  swearing  of  the  jury  at  the 
time  that  body  was  impaneled  to  try  the  case.  This  same  question 
came  in  two  other  cases  from  the  same  county,  tried  at  the  same  term 
of  court.  Crisp  v.  State,  87  Texas  Crim.  Rep.,  137;  and  Huey  v. 
State,  87  Texas  Crim.  Rep.,  248.  The  writer  of  this  opinion  deems  it 
unnecessary  to  go  into  a  discussion  of  the  illegality  of  the  oath  ad- 
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ministered  to  the  jury.  It  is  fully  discussed  by  Judge  Lattimore  in 
the  case  of  Crisp  v.  State  and  by  Judge  Morrow  in  the  Huey  case 
this  day  decided.  The  conclusion  in  those  cases  the  writer  thinks  is 
correct. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Sam  L.  Dodson  v.  The  State. 
No.  5733.    Decided  March  24,  1920. 

lalYe  Stock  Law*— Insufficiency  of  the  Evidence — ^Proof  of  Local  Option. 

Where,  upon  trial  of  a  violation  of  the  quarantine  established  by  the 
Live  Stock  Sanitary  Commission,  the  record  on  appeal  showed  that  there 
was  no  proof  that  such  quarantine  had  been  established,  the  conviction  can- 
not be  sustained.  Following  Tyrel    v.  State,  44  S.  W.  Rep.,  159. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  the 
Honorable  F.  L.  Wilson. 

Appeal  from  a  conviction  of  a  violation  of  the  quarantine  law 
established  by  the  Live  Stock  Sanitary  Commission ;  penalty :  a  fine  of 
$25. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General  for  the  State. 

MORROW,  Judge. — The  information  charges  that  the  appellant 
was  the  owner  and  caretaker  of  three  head  of  cattle  ** located  in  terri- 
tory quarantined  by  the  Live  Stock  Sanitary  Commission  of  Texas 
through  the  provisions  of  law.'*  This  is  followed  by  a  description  of 
the  property  quarantined,  being  approximately  eighty  acres  of  land. 
It  is  further  charged  in  the  pleading  that  upon  inspection  the  cattle 
were  found  to  be  affected  with  fever  ticks,  and  that  the  appellant  fail- 
ed to  comply  with  the  notice  to  dip  them.  In  Chapter  60,  Acts  of  the 
thirty -fifth  Legislature,  is  to  be  found  the  provisions  of  the  law  under 
which  this  prosecution  is  established  and  conducted.  We  find  in  the 
Chapter  that  sections  17  and  18  provide  the  procedure  for  establish- 
ing a  quarantine  by  the  Live  Stock  Sanitary  Commission,  prescribing, 
among  other  things,  that  they  shall  designate  the  district  or  part  of 
the  county,  and  a  notice  shall  be  issued  by  the  Chairman  and  the 
notice  published ;  or,  in  lien  of  publication,  that  a  copy  of  the  notice 
be  served  upon  the  persons  to  be  affected  by  the  order;  and  that, 
whether  the  notice  be  published  in  a  newspaper  or  be  in  the  form  of 
a  written  notice  served  upon  the  persons,  a  duplicate  copy  of  it  shall 
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be  filed  with  the  county  clerk  of  the  county  in  which  the  quarantine 
is  declared,  ''which  duplicate  copy  shall  be  admissible  as  evidence  in 
lieu  of  the  original  quarantine  notice  in  any  of  the  courts  of  this 
State." 

We  understand  from  the  allegations  that  the  information  charges 
a  violation  of  a  quarantine  established  in  the  manner  referred  to,  but 
we  fail  to  find  in  the  statement  of  facts  any  proof  that  such  quarantine 
has  been  established.  The  absence  of  such  proof,  unless  we  misinter- 
pret the  law,  is  fatal  to  the  conviction.  Section  18  of  the  Act  from 
which  we  have  quoted,  contains  a  specific  intimation  that  it  is  con- 
templated that  the  establishment  of  the  quarantine  shall  be  proved. 
This  rule  would  obtain,  however,  under  the  general  practice  which  re- 
quires proof  of  local  laws.  A  familiar  example  of  this  requirement 
will  be  found  in  the  numerous  cases  in  which  it  has  been  held  that  in 
prosecutions  for  the  sale  of  intoxicating  liquors  in  violation  of  the 
local  option  prohibition  laws,  failure  to  prove  that  the  election  had 
been  held  and  the  prohibition  put  in  force  in  the  particular  territory 
was  fatal.  Tyrel  v.  State,  44  S.  W.  Rep.,  159,  and  other  cases  listed  in 
Branch's  Annotated  Texas  Penal  Code,  Sec.  1231. 

For  the  reason  stated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


T.  Thomas  v.  The  State. 

No.  5730.    Decided  March  24,  1920. 

Rape— Sospended  Sentence— Practice  on  Ai>peaL 

Where,  upon  appeal  from  a  conviction  of  rape,  the  record  showed  that 
the  trial  court  entered  judgment  upon  the  verdict  suspending  sentence,  and 
the  yerdict  transcribed  in  the  judgment  failed  to  show  any  finding  of  the 
jury  upon  the  question  of  suspended  sentence,  and  did  not  contain  the  final 
sentence,  the  appeal  must  be  dismissed. 

Appeal  from  the  District  Court  of  Fort  Bend.  Tried  below  before 
the  Honorable  M.  S.  Munson. 

Appeal  from  a  conviction  of  rape ;  penalty :  six  years  imprisonment 
in  the  penitentiary. 

Stevens  <&  Stevens,  for  the  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General  for  the  State. — On 
question  of  final  sentence :    Dowell  v.  State,  213  S.  W.  Eep.,  649. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  rape 
and  given  six  years  in  the  penitentiary. 
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The  record  before  us  contains  the  verdict  of  the  jury  alloting  appel- 
lant six  years  in  the  penitentiary.  The  court  enters  a  judgment  upon 
the  verdict  and  in  addition  suspends  the  sentence  of  the  defendant, 
stating  in  the  judgment  that  it  was  upon  the  recommendation  of  the 
jury.  The  verdict  as  transcribed  in  the  judgment  fails  to  show  any 
finding  of  the  jury  upon  the  question  of  suspended  sentence.  It  is  not 
mentioned  either  for  or  against  appellant  in  their  finding  on  this 
question.  If  the  verdict  is  incorrectly  transcribed  and  the  jury  did 
find  in  favor  of  appellant  on  the  suspended  sentence,  we  might  cor- 
rect this  judgment  and  make  the  matters  conform  to  each  other  and 
with  the  law  as  prescribed  by  the  statute.  There  would  be  no  right 
of  appeal  from  a  conviction  if  suspended  sentence  was  awarded,  be- 
cause of  the  want  of  a  final  judgment,  which  is  the  sentence  pro- 
nounced by  the  court  upon  the  verdict,  but  the  record  does  not  contain 
the  sentence.  So  from  either  view  point  this  court  cannot  entertain 
jurisdiction  of  the  appeal.  If  a  suspended  sentence  is  legally  awarded, 
an  appeal  cannot  be  prosecuted.'  If  this  was  not  the  case,  then  the 
appeal  must  be  dismissed  because  there  is  no  sentence  contained  in 
the  record. 

The  appeal,  therefore,  will  be  dismissed. 

Dismissed. 


K.  CuMMiNGS  V.  The  State. 
No.  5713.    Decided  March  24.  1920. 

1. — ^Burglary— Possession— Private  Besldence. 

Where,  upon  trial  of  burglary,  it  was  shown  that  the  alleged  possession 
was  by  a  discharged  soldier  who  was  occupying  the  house  for  a  few  days, 
sleeping  therein  at  night,  in  the  absence  of  his  uncle  and  aunt  who  were 
the  owners  of  the  property,  held  that  this  was  sufficiently  a  private  resi- 
dence to  allege  possession  in  him,  following  Dowling  v.  State,  63  Texas 
Crim.  Rep.,  366,  and  other  cases. 

2. — Same — ^Evidence — ^Recent   Possession — ^Principals — Charge   of   Court. 

Where,  upon  trial  of  burglary  defendant  made  an  explanation  as  to  his 
possession  of  the  property  recently  stolen  from  the  .burglarized  house,  and 
the  State  introduced  a  witness  denying  selling  the  property  to  the  defend- 
ant, as  he  had  testified,  and  all  testimony  of  the  witnesses  both  for  the  State 
and  for  the  defense,  denied  their  presence  at  the  burglary  and  that  they 
were  acting  together,  the  court's  charge  on  principals  of  these  parties  was 
reversible  error. 

3. — Same — ^Explanation  of  Becent  Possession — Charge  of  Court. 

Where,  upon  trial  of  burglary  the  defendant  claimed  that  he  purchased 
the  alleged  property  involved  in  the  burglary,  which  fact  was  introduced  by 
the  State,  the  court  should  have  charged  under  theory  of  purchase. 
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4.— Same ^ETldence— Identificatloii. 

Where,  the  alleged  stolen  goods  upon  the  trial  of  burglary  were  fully 
identified  as  those  taken  from  the  house  at  the  time  of  the  burglary,  there 
▼as  no  error  in  introducing  evidence  to  the  effect  that  when  this  property 
was  found  in  the  absence  of  the  defendant.  It  was  then  identified. 

5.— Same — ^Daytime  Burglary — ^Indictment. 

Where,  upon  trial  of  burglary  the  indictment  charged  a  daytime  bur- 
glary and  the  burglary  of  a  private  residence,  and  the  evidence  showed  that 
it  was  the  latter  offense  under  which  the  defendant  should  have  been  prose* 
cuted,  the  count  of  a  daytime  burglary  should  have  been  withdrawn. 

6. Same — ^Accomplice — Charge  of  Court. 

Where,  upon  trial  of  burglary  It  developed  that  one  of  the  State's  wit- 
nesses was  the  receiver  of  the  alleged  ^stolen  property,  a  charge  of  the  court 
on  accomplice's  testimony  should  have  been  submitted. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
the  Honorable  Richard  I.  Munroe. 

Appeal  from  a  conviction  of  burglary  of  a  private  residence  in  the 
night-time ;  penalty,  two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Lester,  Fanner  &  Farmer,  for  the  appellant. — On  question  of  charge 
on  principals:  Bennett  v.  State,  64  S.  W.  Rep.,  254;  Arismendis  v. 
State,  54  id.,  599;  Bird  v.  State,  87  id.,  146;  Armstead  v.  State,  87 
id.,  824. 

Alvin  M,  Owsley,  Assistant  Attorney  Qeneral  for  the  State. — On 
question  of  identity  of  property :  Davis  v.  State,  55  Texas  Crim.  Rep., 
495,  and  cases  cited  in  opinion. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  bur- 
glary and  allotted  two  years  in  the  penitentiary. 

Possession  of  the  burglarized  house  was  alleged  to  be  in  Aubrey 
Evans.  This  possession  is  attacked  by  appellant  as  being  insufSciqnt 
in  law.  Evans  was  a  discharged  soldier  and  was  occupying  the  house 
for  a  few  days,  sleeping  in  it  at  night  during  the  absence  of  his  uncle 
and  aunt,. owners  of  the  property.  We  are  of  opinion  that  under  the 
authorities  this  was  sufficiently  his  private  residence  to  allege  such 
possession,  in  a  burgliary  of  a  private  residence.  We  deem  it  unneces- 
sary to  discuss  this  matter  at  length.  The  question  has  been  many 
times  before  the  court.  See  Holland  v.  State,  45  Texas  Crim.  Rep., 
172;  Lewis  v.  State,  54  Texas  Crim.  Rep.,  636;  Johnson  v.  State, 
52  Texas  Crim.  Rep.,  201;  Dowling  v.  State,  63  Texas  Crim.  Rep., 
366;  Payne  v.  State,  67  Texas  Crim.  Rep.,  161;  148  S.  W.  Rep.,  694. 
There  was  no  question  of  the  fact  that  the  house  was  the  private 
residence  of  the  uncle  of  Evans,  and  that  he  and  his  wife,  owners. 
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were  absent,  and  that  Evans  was  sleeping  in  the  house  and  keeping 
it  as  his  sleeping  apartment  during  their  absence. 

To  meet  appellant's  account  of  his  possession  of  the  shoes  he 
sold  his  father,  the  State  used  Stallard  as  a  witness.  He  denied  sell- 
ing the  shoes  to  appellant,  and  testified  himself,  as  did  his  father, 
that  he  was  at  home  on  the  night  of  the  burglary  in  bed  sick  with 
pneumonia,  and  had  been  for  some  time  previous  to  the  burglary  and 
for  some  time  thereafter.  This  testimony  was  used  to  combat  appel- 
lant's explanation  of  his  possession  of  the  stolen  property,  which 
explanation  was  introduced  by  the  State.  This  explanation  was  in- 
tended, and  would  have  had  the  effect  if  true,  to  exonerate  appellant. 
The  State  had  introduced  appellant's  account  of  his  possession  of 
the  property  as  having  been  received  from  Stallard.  Stallard  and  his 
father  were,  therefore,  used  to  disprove  this  statement  by  proving  an 
alibi  for  the  younger  Stallard  on  the  night  of  the  burglary.  The 
State's  theory  was  that  appellant  and  not  Stallard  committed  the 
burglary,  and  to  show  this  introduced  Stallard  and  other  witnesses. 
The  only  evidence,  as  we  understand  this  record,  that  could  have  been 
relied  on  to  sustain  the  charge  on  principals  was  that  appellant  was 
in  possession  of  a  pair  of  shoes  which  he  claims  to  have  bought  from 
Stallard,  and  a  week,  or  some  days  after  the  burglary  Stallard  dis- 
posed of  property  also  taken  from  the  house.  His  explanation  of  his 
possession  of  the  property,  the  evidence  of  his  alibi,  and  the  facts  that 
show  he  was  not  present  at  the  time  of  the  burglary  and  could  not  have 
been,  do  not  constitute  Stallard  a  principal.  Appellant  denies  his 
presence  at  the  burglary,  therefore  the  defensive  theory  was  that  he 
was  not  acting  with  Stallard.  He  was  showing  his  innocence  and 
indirectly  seeking  to  establish  the  guilt  of  Stallard  by  his  statement 
and  his  testimony  that  he  received  the  shoes  from  Stallard.  Stallard 
proved  an  alibi  by  himself  and  others  on  the  night  of  the  burglary, 
the  facts  having  been  sufficiently  stated  in  this  connection,  and,  there- 
fore, he  was  not  at  the  place  of  the  burglary  nor  a  participant  in  the 
crime.  So  far  as  the  writer  has  been  able  to  understand  this  record 
there  is  no  evidence  connecting  Stallard  with  the  burglary  except 
appellant's  statements  and  Stallard 's  testimony  that  something  like 
a  week  after  the  burglary  appellant  brought  him  some  of  the  stolen 
goods,  which  he  sold  for  appellant,  but  this  testimony  does  not  connect 
him  with  the  original  taking  of  the  goods  and  burglary.  All  this 
testimony  was  introduced  to  show  that  he  was  not  only  not  acting  with 
Stallard,  nor  Stallard  with  him,  but  it  disconnected  them  at  the  time 
of  the  burglary.  There  is  no  fact  to  show  a  previous  conspiracy  be- 
tween these  parties  to  commit  this  burglary,  but  all  the  evidence  seems 
to  disprove  such  theory.  We  are,  therefore,  of  opinion  that  the  ex- 
ception to  the  charge  on  principals  was  well  taken  and  the  court  was 
in  error  in  giving  this  phase  of  the  law  in  charge  to  the  jury. 

This  emphasizes  another  error  urged  to  the  charge,  to-wit:  the 
failure  of  the  court  to  charge  appellant's  theory  of  purchase  of  the 
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goods  from  Stallard.  This  was  his  explanation  of  possession  and 
introduced  by  the  State.  This  was  strenghtened  by  his  own  evidence 
before  the  jury  to  the  same  effect,  that  is,  that  he  bought  the  shoes 
and  did  not  commit  the  burglary.  If  he  purchased  the  goods  from 
Stallard,  he  would  not  be  guilty  as  a  principal.  In  order  to  constitute 
him  guilty  of  burglary  he  would  have  to  be  one  of  the  parties  who  was 
connected  with  the  entry  in  the  house,  either  by  actual  entry  or  as  a 
principal  within  the  terras  of  the  statute.  But  in  any  event,  the  pur- 
chase of  the  goods  in  such  manner  as  to  disconnect  him  from  the 
burglary  was  his  theory,  and  to  this  effect  was  his  explanation  of 
possession  as  well  as  his  testimony.  The  court  should  have  charged 
upon  the  theory  of  purchase. 

The  State  introduced  evidence  to  the  effect  that  when  the  shoes  were 
found,  in  the  absence  of  the  appellant  they  were  identified  as  the 
property  of  the  aunt  of  Evans  and  as  shoes  taken  from  the  house 
on  the  night  of  the  burglary.  Ordinarily  this  character  of  testimony 
is  inadmissible.  Cannada  v.  State,  29  Texas  Crim.  App.,  537;  Can- 
nada  v.  State,  24  S.  W.  Rep.,  514;  Thompson  v.  State,  42  Texas  Crim. 
Rep.,  142 ;  Ballow  v.  State,  42  Texas  Crim.  Rep.,  266 ;  also  in  Green  v. 
State,  56  Texas  Crim.  Rep.,  601,  and  in  Hickey  v.  State,  45  Texas 
Crim.  Rep.,  302.  However,  in  this  particular  case  this  was  not  re- 
versible error.  These  shoes  were  fully  identified  on  the  trial  as  be- 
ing those  of  the  aunt  of  Evans  and  the  shoes  taken  from  the  house  at 
the  time  of  the  burglary.  See  House  v.  State,  19  Texas  Crim.  App., 
227.  Had  the  identification  of  the  goods  been  only  that  testified  by 
the  officers,  excluding  identification  on  the  trial,  this  would  have  con- 
stituted reversible  error.  So  where  the  only  identification  of  the 
goods  occurs  in  the  absence  of  defendant  and  is  not  shown  upon  the 
trial,  it  is  reversible  error  as  held  in  Cannada 's  case  and  those  above 
mentioned. 

Exception  was  reserved  to  the  charge  also  for  not  withdrawing 
from  the  consideration  of  the  jury  the  first  count  which  charged  a 
daylight  breaking  of  a  private  residence.  Upon  another  trial  we  are 
of  opinion  this  count  should  not  be  submitted.  The  house  was  burgla- 
rized at  night,  if  at  all  by  defendant,  and  not  in  the  day-time. 

We  are  of  opinion  that  the  court  was  not  in  error  in  submitting 
the  issue  of  Stallard  being  an  accomplice  when  used  as  a  vritness.  If 
he  received  the  goods  from  appellant  believing  they  were  stolen,  or 
having  reason  to  believe  they  were  stolen,  this  would  constitute  him  a 
receiver  of  stolen  property,  and,  therefore,  an  accomplice  when  used 
as  a  witness. 

For  the  reasons  indicated  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Gus  Qlanges  v.  The  State. 
No.  5681.    Decided  March  24,  1920. 

1. — ^Beotaunnt— Female  Employee— Indictment. 

The  right  of  the  Legislature  In  the  exercise  of  the  police  power  to  pass 
laws  to  safe-guard  the  health  of  women  employees,  Is  not  an  open  question, 
and  the  Act  of  the  Thirty-third  Legislature  providing  that  restaurant  keep- 
ers who  fall  and  refuse  to  provide  and  furnish  suitable  seats  to  be  used  by 
their  female  employees,  when  not  engaged  In  the  active  duties  are  guilty  of 
an  offense.  Is  constitutional  and  the  motion  to  quash  was  correctly  over- 
ruled.   Muller  V.  Oregon,  208  U.  S.,  412,  and  other  cases. 

2. — Same — ^Information — ^Pleading. 

Where,  the  Information  adequately  charged  a  violation  of  the  part  of 
the  statute  which  penalizes  a  failure  to  provide  and  furnish  suitable  seats, 
etc.,  the  fact  that  It  also  charges  that  there  was  a  failure  to  give  notice  as 
required  by  the  statute  does  not  Invalidate  the  pleadings. 

3. — Same — ^Restaurants — ^Mercantile  Establishments. 

Restaurants,  by  the  terms  of  the  statutes,  are  in  a  separate  class  from 
mercantile  establishments,  and  are  not  Included  in  the  clause  in  the  statute 
which  exempts  from  its  operation  mercantile  establishments  in  certain 
towns.     Following  Ex  Parte  Brown,  21  South  Dakota,  516. 

4. — Same — ^Evidence— -Argument  of  CounseL 

Where,  upon  trial  of  a  violation  of  Chapter  56  of  the  Act  of  the  Thirty- 
third  Legislature  In  falling,  etc.,  to  provide  suitable  seats  to  female  em- 
ployees working  in  restaurants,  it  was  reversible  error  to  permit  State's 
counsel  to  ask  defendant  how  long  it  had  been  since  he  paid  a  fine  for  sell- 
ing rotten  meat,  etc.,  and  thereafter  permitting  State's  counsel  to  allude  to 
this  in  his  argument. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  the 
Honorable  Hugh  L.  Small. 

Appeal  from  a  conviction  of  failing  to  provide  proper  seats  to 
female  employees  in  restaurants ;  penalty,  a  fine  of  $75. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General  for  the  State. 

MORROW,  Judge. — The  prosecution  is  for  violation  of  the  pro- 
visions of  Chapter  56  of  the  Acts  of  the  Thirty-third  Legislature,  the 
specific  charge  being  that  the  appellant,  a  keeper  of  a  restaurant, 
**did  fail  and  refuse  to  provide  and  furnish  suitable  seats  to  be  used 
by  his  female  employees  when  not  engaged  in  the  active  duties,"  and 


Digitized  by  LjOOQ IC 


1920]  Qlanqes  v.  The  State.  159 

that  he  did  not  give  notice  to  all  of  the  females  so  employed  by  post- 
ing in  a  conspicuous  place  notice  described  in  the  statute. 

In  motion  to  quash  the  indictment,  attacks  are  made  upon  the 
vaUdity  and  constitutionality  of  the  law.  We  are  furnished  with 
no  brief  or  citation  of  authorities  supporting  the  criticism,  and  we 
are  aware  of  no  reason  that  the  Act  is  not  a  lawful  exercise  of  legis- 
lative authority.  The  right  of  the  Legislature,  in  the  exercise  of  the 
police  power,  to  pass  laws  to  safeguard  the  health  of  women  employees 
has  been  so  often  aflSrmed  by  the  courts  that  it  cannot  now  be  con- 
sidered an  open  question.  Ruling  Case  Law,  Vol.  16,  480;  Muller  v. 
Oregon,  208  U.  S.,  412;  Miller  v.  Wilson,  236  U.  S.,  373,  L.  R.  A., 
1915P,  829 ;  Commonwealth  v.  Riley,  210  Mass.,  387,  Annotated  Cases, 
1912D,  232  U.  S.,  671.  We  find  nothing  in  the  provision  questioned 
in  the  present  law  which  would  condemn  it  as  unreasonable.  In  a 
statute  of  the  State  of  Indiana  requiring  employers  of  coal  miners  to 
furnish  washing  facilities,  the  same  principle  was  involved.  This 
statute  was  upheld  by  the  Indiana  courts.  Booth  v.  State,  179  Indiana. 
405,  and  by  the  Supreme  Court  of  the  United  States,  237  U.  S.,  391. 
A  similar  statute  was  upheld  in  the  State  v.  Reaser,  93  Kansas,  628, 
and  in  People  v.  Solomon,  265  111.,  28. 

The  information  adequately  charges  a  violation  of  the  part  of  the 
statute  which  penalizes  a  failure  to  provide  and  furnish  suitable  seats. 
The  fact  that  it  also  charges  that  there  was  a  failure  to  give  notice  as 
required  by  the  statute,  does  not  invalidate  the  pleading,  though  the 
statute  provides  no  penalty  for  a  violation  of  the  last  named  provision. 
The  penal  clause  omits  reference  to  the  notice,  and  says:  ''who  shall 
fail,  or  neglect,  or  refuse,  to  provide  suitable  seats  as  provided  in 
Section  2  of  the  Act." 

Restaurants,  by  the  terms  of  the  statute,  are  in  a  separate  class 
from  mercantile  establishments,  and  are  not  included  in  the  clause  in 
the  statute  which  exempts  from  its  operation  mercantile  establish- 
ments in  towns  in  which  the  population  is  three  thousand  or  less. 
Ex  parte  Brown,  21  South  Dakota,  515. 

The  court  erred  in  failing  to  sustain  the  objection  to  the  question 
propounded  by  the  prosecution:  **How  long  has  it  been  since  you 
paid  a  fine  here  for  selling  rotten  meat,  meat  that  had  maggots  in 
it?."  This  was  directed  to  the  appellant  while  he  was  on  the  stand, 
and  he  replied  that  he  paid  a  fine,  but  knew  nothing  about  the  rotten 
meat.  We  know  of  no  rule  of  law  that  would  render,  under  the  facts 
of  this  case,  the  inquiry  a  proper  one.  In  the  argument,  the  attorney 
for  the  State  said:  **He  (referring  to  the  accused)  sold  rotten  meat, 
meat  with  maggots  in  it."  The  appellant  objected  to  this,  and  made 
a  written  request  of  the  court  to  withdraw  it  from  the  jury.  This 
request  was  refused,  as  shown  by  the  bill.  The  remarks  were  obviously 
of  a  nature  to  impair  the  rights  of  the  appellant.  They  contained 
a  damaging  statement  of  fact  not  based  on  the  evidence,  and  require 
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a  reversal.    Branch's  Annotated  Texas  Penal  Code,  Sees.  262  and  264. 
For  the  reason  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Juan  Amaya  v.  The  State. 
No.  5726.    Decided  March  24,  1920. 

1.— Intoxicating  Iilauors— Prohibition— Validity  of  SUtate. 

The  contention  that  Section  3,  Chapter  24,  Acts  Thirty-fifth  Legislature, 
Fourth  Called  Session,  Page  37,  was  inoperative  at  the  date  of  the  offense, 
June  9,  1919,  is  untenable,  foUowing  Ex  Parte  Davis,  86  Tex.  Crim.  Rep., 
16S;  and  other  cases. 

2. — Same — Explanation — Charge  of  Court. 

Where,  upon  trial  of  a  violation  of  the  prohibition  law  in  unlawfully 
transporting  intoxicating  liquor,  the  defendant  explained  his  possession  of 
the  liquor,  that  he  found  the  same  and  was  taking  it  to  the  police  station, 
this  theory  was  submitted  by  the  court's  charge  to  the  jury  who  found  him 
guilty,  there  was  no  error  on  that  ground. 

S. — Same — Jury  and  Jury  Law — Convict. 

Where,  upon  trial  of  unlawful  transportation  of  intoxicating  liquor  and 
a  conviction  of  said  offense,  the  record  showed  on  appeal  that  the  foreman 
of  the  jury  had  been  convicted  theretofore  in  the  United  State's  Court  of  a 
felony  and  was  unpardoned,  the  conviction  must  be  set  aside  and  the  judg- 
ment reversed  and  the  cause  remanded. 

4. — Same — ^Bules  Stated— Unpardoned  Convict— Jury  and  Jury  Law. 

The  construction  given  our  statute  has  been  uniform  to  the  effect  that 
it  is  the  imperative  duty  of  the  trial  court  or  the  appellate  court  to  set  aside 
a  verdict  which  was  rendered  by  the  jury  a  member  of  which  was  an  un- 
pardoned convict,  and  this,  although  the  conviction  of  said  juror  was  in 
another  jurisdiction.  Following  Wright  v.  State,  52  Texas  Crim,  Rep.,  542, 
and  other  cases. 

Appeal  from  the  District  Court  of  Webb.  Tried  below  before  the 
Honorable  J.  P.  MuUally. 

Appeal  from  a  conviction  of  a  violation  of  the  prohibition  law. 
Penalty:  one  year  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

John  A.  Pope  <&  Son,  for  the  appellant. 

On  question  of  unpardoned  convict  on  jury:  Russell  v.  State,  209 
S.  W.  Rep.,  671.    Rice  v.  State,  107  S.  W.  Rep.,  832. 
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Alvin  M,  Owsley,  Assistant  Attorney  General  for  the  State. 

MORROW,  Judge. — The  indictment  charged  that  the  appellant  did 
**  transport  within,  and  import  into,  the  County  of  Webb,  in  the  State 
of  Texas,  by  carrying  same  in  his  hands  and  upon  his  person"  intoxi- 
cating liquor.  The  foundation  of  the  prosecution  is  attacked  upon  the 
ground  that  Section  3,  of  Chapter  24,  Laws  Thirty-fifth  Legislature, 
Fourth  Called  Session,  page  37,  were  inoperative  at  the  date  of  the 
offense,  June  9,  1919.  Ex  parte  Myer  84  Texas  Crim.  Rep.,  288 ;  207 
S.  W.  Rep.,  100,  is  not  authority  supporting  the  appellant's  propo- 
sition. The  same  attack  was  made  on  Section  1  of  the  Act  in  question, 
which  section  prohibited  the  manufacture  of  intoxicating  liquors.  The 
subject  was  reviewed  in  Ex  parte  Davis,  86  Texas  Crim.  Rep.,  168,  215 
S.  W.  Rep.,  341,  and  the  conclusion  there  reached  and  the  reasoning 
inspiring  it  are  applicable  to  the  present  contention.  From  the  Davis 
case  we  quote: 

**The  contention  that  the  practical  effect  of  the  prohibition  of  the 
manufacture  in  the  State  would  retard  or  render  inconvenient  the 
conduct  of  the  business  of  selling  such  liquors,  and  that  for  that  reason 
would  be  an  indirect  violation  of  section  20,  art.  16,  of  the  Constitu- 
tion, we  think  is  not  sound.  That  subdivision  of  the  Constitution  does 
not  confer  upon  the  individual  citizen  any  vested  right  in  the  sale  of 
intoxicating  liquors.  It,  as  above  stated,  only  confers  a  political  right 
and  legislative  power,  upon  the  citizens  of  the  districts  named,  to  de- 
cide at  an  election  whether  a  law  prohibiting  the  sales  of  such  liquors 
shall  be  effective  within  the  prescribed  limits,  and  from  time  to  time 
whether  it  shall  remain  so.  There  is  no  inherent  right  in  a  citizen  to 
sell  intoxicating  liquors.  It  is  not  a  guaranteed  privilege  of  a  citizen 
of  the  State  or  of  the  Union.  Joyce  on  Intox  Liquors,  Sees.  77  and 
87;  Ruling  Case  Law,  Vol.  15,  p.  259;  23  Cyc,  75.  In  prohibituag 
the  manufacture  of  such  liquors  the  Legislature,  in  our  opinion,  exer- 
cises a  part  of  the  police  power  embraced  within  the  general  power 
conferred  upon  the  Legislature  by  the  Constitution,  and  the  fact  that 
there  is  imposed  a  limitation  upon  the  power  of  the  Legislature  to 
enforce  another  phase  of  the  police  power — that  of  prohibiting  sales — 
does  not  imply  a  denial  of  its  power  to  prohibit  the  manufacture  of 
such  liquors." 

Appellant  in  the  night,  was  found  in  possession  of  some  twenty 
bottles  of  intoxicants,  weighing  over  fifty  pounds,  having  them  in  a 
sack,  which  at  the  time  was  wet,  as  was  also  the  wrapping  around 
the  bottles  and  the  appellant's  coat,  against  which  he  was  carrying 
the  sack.  He  was  found  near  the  Rio  Grande  River,  or  a  bayou  that 
runs  into  the  river,  at  or  near  the  City  of  Laredo,  and  the  liquor  bore 
evidence  of  having  been  manufactured  in  and  having  come  from  a  city 
in  the  Republic  of  Mexico,  near  Laredo.  When  taken  in  custody,  and 
in  his  testimony  on  the  trial,  the  appellant  claimed  to  have  found  near 
the  river  the  sack  with  the  bottles  of  liquor  in  it,  and  to  have  taken 
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possession  of  it  for  the  purpose  of  taking  it  to  the  police  station.  The 
nature  of  appellant's  relation  to  the  sack  of  liquor  was  rendered  by 
the  circumstances  an  issue  of  fact  for  the  jury  to  solve.  Under  the 
facts,  his  explanation  of  his  possession  at  the  time  of  arrest  was  not 
conclusive  against  the  State.  His  theory  was  presented  to  the  jury 
in  a  charge  in  substance  that  if  his  explanation  was  reasonable  and 
true,  or  a  reasonable  doubt  existed  on  that  issue,  to' acquit  him.  The 
charge,  we  think,  is  not  subject  to  the  criticisms  addressed  to  it  nor  in 
need  of  aid  from  special  charges  requested. 

In  the  motion  for  a  new  trial  it  was  shown  without  question  that 
the  foreman  of  the  jury  had  been  convicted  in  the  United  States 
court  of  a  felony,  and  was  unpardoned.  Under  our  statutes,  one  con- 
victed of  a  felony  or  of  theft  cannot  be  impaneled  as  a  juror  even 
with  the  consent  of  the  parties.  C.  C.  P.,  Arts.  692  and  695.  On  be- 
half of  the  State  the  suggestion  is  made  that  the  term  conviction  of 
a  felony  used  in  the  statute  does  not  include  a  conviction  in  another 
jurisdiction.  The  cases  to  which  we  have  been  referred  in  support 
of  this  view  are  cases  which  were  determined  on  the  issue  of  waiver. 
Queenaw  v.  Territory  of  Oklahoma,  11  Oklahoma,  261 ;  State  v.  Wil- 
liams, 38  Louisiana  Annotated,  361 ;  State  v.  Bird,  id.,  497 ;  Busey  v. 
State,  85  Maryland,  115 ;  State  v.  Wilson,  230  Missouri,  238 ;  State  v. 
Powers,  10  Oregon,  145 ;  Goad  v.  State,  106  Penn.,  175.  The  statutes 
in  the  States  in  which  these  decisions  were  made  declare  that  the  con- 
viction of  a  felony  disqualifies  a  juror,  and  the  courts  held  that  this 
disqualification  is  available  as  a  challenge  at  the  time  the  selection  of 
the  jury  is  made,  but  not  good  after  verdict.  Our  statute  on  the 
subject  is  peculiar.  Article  692  names  as  a  cause  for  disqualification 
that  he  has  been  convicted  of  theft  or  any  felony,  and  Article  695, 
referring  to  this  disqualification,  declares  that  such  a  juror. shall  not 
be  impaneled  although  both  parties  may  consent. 

There  are  decisions  touching  the  disqualification  of  witnesses  in 
which  the  holding  is  that  the  conviction  in  one  jurisdiction  will  not 
disqualify  in  another.  Brown  v.  U.  S.  233  Federal  Rep.,  353,  L.  R.  A. 
1917A,  1133;  Commonwealth  v.  Green,  17  Massachusetts,  515.  The 
opposite  rule  obtains  in  some  States.  Chase  v.  Bloggett,  10  N.  H.,  22. 
In  our  State  the  New  Hampshire  rule  is  adhered  to  by  statute.  C.  C. 
P.,  788,  Pitner  v.  State,  23  Texas  Crim.  App.,  366. 

The  reasoning  which  underlies  some  of  these  cases  is  that  the  judg- 
ment in  a  criminal  case  cannot  be  enforced  in  another  jurisdiction. 
This  principle  seems  not  controlling  in  this  State  in  that  the  object 
of  the  Legislature  appears  to  be  not  the  punishment  of  the  convicted 
juror,  but  the  protection  of  society  against  the  pollution  of  the  jury 
system  by  committing  its  execution  to  persons  whose  moral  status  has 
been  judicially  established  as  criminal.  If  the  Legislature  had  in 
mind  only  the  prevention  of  one  convicted  in  our  own  State  from 
serving  as  a  juror,  it  might  have  rested  upon  Section  1  of  Article 
692,  because  in  that  Article  one  not  a  qualified  voter  is  discarded  for 
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jury  service,  and  under  Article  6,  Section  1,  of  the  Constitution, 
persons  convicted  of  a  felony  cannot  vote.  The  scope  of  the  legislative 
interdiction  is  further  illustrated  by  the  fact  that  it  includes  persons 
convicted  of  theft,  whether  a  felony  or  not.  The  object  sought  by  the 
Legislature  it  is  conceived  would  not  be  attained  by  the  rejection  of 
one  who  had  been  convicted  of  theft  in  Texas,  and  accepting  one 
who  had  been  convicted  of  the  same  offense  in  an  adjoining  State.  One 
who  commits  arson  is  no  less  infamous  because  the  act  was  done  in 
another  State  rather  than  this  one,  and  the  judicial  determination  in 
either  State  of  his  guilt  would  be  conclusive  of  the  facts. 

The  construction  given  our  statute  has  been  uniform  to  the  effect 
that  it  is  the  imperative  duty  of  the  trial  court  or  the  reviewing 
court  to  set  aside  a  verdict  which  was  rendered  by  the  jury  a  member 
of  which  was  an  unpardoned  convict.  Wright  v.  State,  52  Texas  Crim. 
Rep.,  542;  Bundick  v.  State,  59  Texas  Crim.  Rep.,  10;  Easterwood  v. 
State,  34  Texas  Crim.  Rep.,  400 ;  Greer  v.  State,  14  Texas  Crim.  App., 
179.  We  regard  this  rule  as  operative  in  the  instant  case,  although 
the  conviction  was  in  another  jurisdiction. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Armstrong  Price  v.  The  State. 
No.  5719.    Decided  March  24,  1920. 

l.—A88aalt  with  Intent  to  Mnrder-— Deadly  Weapon. 

Where,  upon  trial  of  assault  to  murder  and  a  conviction  of  aggravated 
assault,  the  court  instructed  the  Jury  on  assault  with  intent  to  murder,  self- 
defense,  and  aggravated  assault  on  the  ground  that  the  instrument' used 
was  a  deadly  weapon,  and  defendant  contended  that  the  evidence  did  not  sup- 
port the  verdict  of  guilty  of  an  assault  with  a  deadly  weapon,  but  the  court 
in  his  charge  in  the  instant  case  defined  a  deadly  weapon  was  one  which 
from  the  manner  used  is  calculated  or  is  likely  to  produce  death  or  serious 
bodily  injury,  there  was  no  reversible  error  under  the  facts  in  the  instant 
case. 

2.— Same — ^Assault  to  Murder — Charge  of  Court. 

Where,  upon  trial  of  assault  to  murder  and  a  conviction  of  aggravated 
assault,  the  facts  showed  that  defendant  threatened  to  kill  the  injured  party, 
and  the  instruments  used  were  such,  and  the  manner  in  which  they  were 
used  as  were  calculated  to  produce  death  or  serious  bodily  injury,  the  court 
properly  submitted  his  charge  on  assault  with  intent  to  murder. 

3.— Same — Self-defense— Charge  of  Court. 

Where,  upon  trial  of  assault  to  murder  and  a  conviction  of  aggravated 
assault,  the  court  submitted  the  law  of  self-defense  and  properly  applied  th« 
law  to  the  facts  in  the  case,  there  was  no  reversible  error. 
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4.^-Same— Bight  to  Arm  One's  Self— Charge  of  Court. 

Where,  upon  trial  of  assault  to  murder  and  a  conviction  of  aggravated 
assault,  the  issue  on  the  right  to  arm  one's  self  in  anticipation  of  danger 
when  engaged  in  a  lawful  enterprise  was  not  raised  by  the  evidence,  there 
was  no  error  in  the  court's  failure  to  charge  thereon. 

6. — Same — Bequest  of  Charge — Practice  on  Appeal. 

Where,  upon  trial  of  assault  to  murder  and  a  conviction  of  aggravated 
assault  the  defendant  requested  a  charge  on  the  question  of  serious  bodily 
injury,  etc.,  which  was  not  applicable  to  the  facts  of  the  case,  the  same  was 
correctly  refused. 

6. — Same — Argument  of  CounseL 

Where,  the  remarks  of  State's  counsel  to  the  effect  that  in  his  judg- 
ment no  more  brutal  or  dastardly  attack  had  ever  been  made,  etc.,  was 
merely  a  strong  statement  of  his  conclusion  from  the  evidence,  there  was  no 
reversible  error,  and  the  evidence  being  sufficient  to  sustain  a  conviction 
under  a  proper  charge  of  the  court,  the  verdict  will  not  be  disturbed. 

Appeal  from  the  District  Court  of  Bowie.  Tried  below  before  the 
Honorable  P.  A.  Turner. 

Appeal  from  the  conviction  of  aggravated  assault ;  penalty,  a  fine  of 
$375. 

The  opinion  states  the  case. 

Henry  &  Barkman  and  S,  L  Robison,  for  the  appellant. — On  ques- 
tion of  deadly  weapon :  Parish  v.  State,  153  S.  W.  Rep.,  327 ;  Little  v. 
State,  135  S.  W.  Rep.,  119 ;  Kinchen  v.  State,  188  S.  W.  Rep.,  1004. 

On  question  of  affray:  Piper  v.  State,  51  S.  W.  Rep.,  1118;  Pollock 
V.  State,  22  S.  W.  Rep.,  19. 

On  question  of  serious  bodily  injury:  Porter  v.  State,  132  S.  W. 
Rep.,  935. 

Altnn  M.  Owsley,  Assistant  Attorney  General  for  the  State. — On 
question  of  argument  of  counsel:  Borders  v.  State,  72  Texas  Grim. 
Rep.,  135 ;  Himmelfarb  v.  State,  174  S.  W.  Rep.,  586. 

LATTIMORE,  Judge. — Appellant  was  indicted  for  assault  with 
intent  to  murder,  in  the  Criminal  District  Court  of  Bowie  County, 
Texas,  and  upon  his  trial  was  convicted  of  an  aggravated  assault,  his 
punishment  being  fixed  at  eighteen  months  in  the  county  jail,  and  a 
fine  of  $375. 

The  statement  of  facts  is  very  short,  and  its  testimony  sharply  con- 
flicting. The  testimony  for  the  State  shows  that  in  an  effort  to  head 
off  some  cattle,  which  were  turning  down  a  wrong  road.  Chapman, 
the  injured  party,  got  over  appellant's  fence,  and  crossed  a  corner  of 
his  field ;  and  after  turning  the  cattle,  and  walking  behind  them  some 
hundred  yards  or  more,  appellant  appeared  and  demanded  that  Chap- 
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man  come  back  and  fix  his  fence.  Upon  Chapman's  refusal,  appellant 
said  he  would  make  him  do  it,  and  started  at  Chapman,  picking  up  a 
rock  about  the  size  of  witness'  fist,  and  a  stick  about  as  large  as  his 
wrist;  and  when  he  reached  a  point  about  ten  feet  from  Chapman, 
appellant  threw  the  rock,  striking  Chapman  on  the  head  and  stunning 
him  so  that  he  did  not  know  whether  he  fell,  or  just  staggered.  Ap- 
pellant followed  this  with  a  blow  on  Chapman's  head  with  the  stick, 
which  knocked  the  latter  down,  and  dazed  him ;  and  when  he  came  to 
his  senses,  appellant  had  him  by  the  foot,  and  was  beating  him  with 
a  stick.  Chapman  had  a  gash  in  his  head,  caused  by  the  blow  from  the 
rock,  and  a  knot  on  his  head,  and  black  and  blue  places  on  his  body, 
from  the  effects  of  the  blows  with  the  stick. 

Appellant  was  a  large  man,  being  six  feet,  two  inches  in  height, 
and  weighing  about  two  hundred  pounds.  Chapman  was  a  smaller 
man,  weighing  about  one  hundred  and  fifty  pounds. 

Just  before  appellant  threw  the  rock,  he  said  to  Chapman,  *'I  will 
kill  you."  A  negro  boy,  who  was  with  Chapman,  assisting  him  in 
driving  his  cattle,  corroborated  witness  Chapman  throughout,  and 
stated  also  that  the  latter  was  knocked  down  twice — once  by  the  blow 
from  the  rock,  and  again  by  the  blow  with  the  stick. 

Appellant  and  his  wife,  who  are  negroes,  both  stated  that  when 
Chapman  crossed  the  fence,  he  **tore  it  down;"  that  when  appellant 
called  Chapman,  and  asked  him  if  he  tore  down  the  fence,  that  the 
latter  said  he  **did  not  give  a  damn,"  and  that  when  appellant  told 
Chapman  he  had  to  fix  it  up,  the  latter  told  appellant  to  '*go  to  hell," 
and  called  him  a  '*  black  son-of-a-bitch, "  and  told  him  to  come  down 
there,  and  he  would  kill  him.  Appellant  undeniably  went  down 
to  where  Chapman  was,  and  as  he  approached,  he  claimed  that  Chap- 
man picked  up  a  stick,  and  that  he  then  also  picked  up  one ;  and  that 
as  they  met.  Chapman  struck  at  him,  and  he  then  struck  Chapman  on 
the  head,  when  the  latter  fell;  and  while  down,  appellant  admitted 
striking  him  further  with  the  stick.  Appellant  and  his  wife  both 
denied  that  he  had  any  rock. 

On  redirect  examination  of  Chapman,  and  the  boy  who  was  with 
him,  both  denied  that  Chapman  cursed  appellant,  or  called  him  any 
names,  before  appellant  picked  up  a  stick. 

In  his  main  charge,  the  trial  court  instructed  the  jury  on  assault 
with  intent  to  murder,  aggravated  assault,  and  also  self-defense,  and 
in  a  special  charge,  asked  by  appellant,  also  charged  the  law  of  simple 
assault.  The  indictment  did  not  allege  the  means  or  instrument  used 
in  committing  the  assault.  No  ground  of  aggravation  being  therein 
specified,  the  trial  court  submitted  in  his  charge,  as  the  means  of 
aggravation,  only  the  one  ground  of  the  weapon  used  being  a  deadly 
weapon. 

The  first  ground  for  reversal  here  urged  by  appellant,  is  that  the 
evidence  does  not  support  the  verdict  of  guilty  of  an  assault  with  a 
deadly  weapon.    Many  authorities  are  cited,  most  of  which  we  have 
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examined,  but,  as  said  by  Judge  Willspn  in  Pierce  v.  State,  21  Texas 
Crim.  App.,  547,  speaking  of  when  a  weapon  would  be  deemed  deadly 
**it  would  be  deadly  or  not,  according  to  its  size,  or  the  means  of  using 
it,  and  its  character  will  usually  be  determined  by  the  jury."  The 
trial  court  in  the  instant  case  charged  the  jury  that  a  deadly  weapon 
was  one  which,  from  the  manner  used,  is  calculated,  or  is  likely  to 
produce  death  or  serious  bodily  injury. 

We  find  also,  the  following  special  charge  given  by  the  court,  at 
the  request  of  appellant:  ** Gentlemen  of  the  Jury:  Although  you 
may  believe  that  the  defendant  assaulted  L.  L.  Chapman  with  a  stick 
and  a  rock;  unless  death  or  serious  bodily  injury  was  reasonably 
calculated  to  result  from  the  manner  of  their  use,  you  cannot  convict 
him  of  any  greater  offense  than  a  simple  assault  and  battery,  and 
if  you  have  a  reasonable  doubt  as  to  whether  death  or  serious  bodily 
injury  was  reasonably  calculated  to  result  from  the  manner  of  the 
use  of  said  instruments,  you  will  give  the  defendant  the  benefit  of  such 
doubt  and  acquit  him  of  any  higher  grade  of  offense  than  a  simple  as- 
sault and  battery. 

If  you  find  the  defendant  guilty  of  a  simple  assault  and  battery  you 
will  assess  his  punishment  at  a  fine  in  any  sum  not  less  than  five  dol- 
lars and  not  to  exceed  twenty-five  dollars. 

Special  Charge  No.  8,  requested  by  the  defendant." 

At  the  request  of  appellant,  the  court  also  gave  the  following  special 
charge:  '* Gentlemen  of  the  Jury:  Although  you  may  believe  from 
the  evidence  that  the  defendant  assaulted  the  witness  L.  L.  Chapman 
with  a  deadly  weapon  or  an  instrument  reasonably  calculated  to  pro- 
duce death  or  serious  bodily  injury  from  the  manner  in  which  it  was 
used  and  did  actually  inflict  serious  bodily  injury  on  the  said  Chap- 
man yet  if  at  the  time  of  the  said  assault,  if  any,  the  defendant  had 
no  specific  intention  of  killing  the  said  Chapman  he  would  not  be 
guilty  of  an  assault  to  murder  and  you  could  not  convict  him  of  any 
higher  grade  of  offense  than  aggravated  assault  and  battery;  and  if 
you  have  a  reasonable  doubt  as  to  whether  the  defendant  intended 
to  kill  the  said  Chapman  or  merely  to  inflict  serious  bodily  injury  on 
him,  if  either,  you  will  give  him  the  benefit  of  such  doubt  and  acquit 
him  of  any  higher  grade  of  offense  than  aggravated  assault  and  bat- 
ter}'. 

If  you  find  the  defendant  guilty  of  an  aggravated  assault  and  bat- 
tery you  will  assess  his  punishment  at  a  fine  in  any  sum  not  less  than 
twenty-five  dollars  and  not  to  exceed  one  thousand  dollars  or  imprison- 
ment in  jail  for  any  term  not  less  than  thirty  days  nor  more  than 
two  years  or  by  both  such  fine  and  imprisonment. 

Special  Charge  No.  10  Requested  by  the  defendant." 

It  thus  appears  that  the  jury  had  before  them  every  issue  possible 
in  this  case,  to-wit :  assault  to  murder,  aggravated  assault,  simple  as- 
sault, and  self-defense,  and  inasmuch  as  it  is  their  province  to  weigh 
the  evidence  and  decide  the  issues  of  fact  under  appropriate  instrue- 


Digitized  by  LjOOQ IC 


1920]  Price  v.  The  State.  167 

tions,  unless  the  record  be  devoid  of  evidence  from  which  they  might 
have  fairly  reached  their  conclusion  as  announced,  we  should  not  dis- 
turb their  verdict. 

Taking  the  State's  case  as  made  by  its  evidence,  we  have  a  man,  al- 
most a  giant,  with  a  flint  rock  the  size  of  a  man's  fist,  at  a  distance  of 
ten  feet,  striking  another  man  on  the  head  therewith,  knocking  him 
down  and  dazing  him,  and  then  with  a  stick  as  large  as  a  man's  wrist, 
again  knocking  the  man  down  and  stunning  him.  In  determining  the 
manner  of  the  use  of  a  weapon,  the  jury  has  the  right  to  consider  the 
relative  sizes  and  strength  of  the  parties,  the  character  of  the  weapon, 
the  injury  it  inflicts,  and  to  judge  the  surrounding  circumstances, 
and  if  all  the  issues  be  submitted,  as  in  this  case,  we  do  not  feel  at 
liberty  to  arbitrarily  set  aside  their  verdict. 

We  cannot  agree  to  the  contention  that  there  was  error  in  submit- 
ting assault  to  murder.  Both  Chapman  and  the  witness  Ford,  testified 
that  just  before  the  assault  was  actually  committed,  appellant  threat- 
ened to  kill  Chapman.  In  view  of  what  we  have  said  above,  it  would 
be  useless  for  us  to  further  state  that  we  think  no  error  was  committed 
in  submitting  the  issue  of  aggravated  assault,  and  in  refusing  to 
charge  on  an  affray. 

The  court  fully  charged  on  the  law  of  self-defense,  based  on  both 
real  and  apparent  danger,  as  viewed  from  appellant's  standpoint  at 
the  time,  and  we  think  no  error  was  committed  in  refusing  appellant's 
special  charges  on  said  issue. 

There  appears  to  us  to  be  no  facts  calling  for  a  charge  on  the  right 
to  arm  oneself  in  anticipation  of  danger  when  engaged  in  a  lawful 
enterprise.  Appellant  had  only  a  rock  and  a  stick.  He  picked  both 
up  from  the  ground  just  before  making  the  assault.  Neither  he  nor 
any  one  else  contended  that  he  was  seeking  an  interview  with  Chap- 
man for  a  peaceable  purpose.  Indeed,  almost  the  most  urgent  in- 
sistence of  appellant  here,  is  that  he  was  only  guilty  of  an  affray.  The 
element  of  mutuality  is  one  of  the  distinguishing  characteristics  of  an 
affray. 

Appellant  asked  a  special  charge,  as  follows: 

**  Gentlemen  of  the  Jury :  A  serious  bodily  injury,  in  law,  means  an 
injury  which  gives  rise  to  apprehension,  an  injury  which  is  attended 
with  danger  to  life.  Now,  if  you  should  believe  from  the  evidence 
that  the  defendant  did  strike  the  witness  Chapman  with  a  stick  and  a 
rock  and  did  inflict  an  injury  on  him,  but  have  a  reasonable  doubt  as 
to  whether  the  defendant  intended  to  take  the  life  of  Chapman  and 
whether  such  injury  was  one  attended  with  danger  to  the  life  of  the 
said  Chapman,  you  cannot  convict  the  defendant  of  assault  to  murder 
nor  of  an  aggravated  assault  and  battery,  but  will  acquit  him  of  said 
offenses." 

This  charge  was  refused,  and  its  refusal  assigned  as  error.  We  do 
not  think  this  a  correct  presentation  of  the  law  applicable  to  an  as- 
sault with  a  deadly  weapon.     The  conviction  was  of  aggravated  as- 
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sault,  the  only  ground  of  aggravation  submitted  being  that  the  in- 
strument or  means  used  was  deadly  in  character.  As  we  have  stated 
above,  a  weapon  may  become  deadly,  when  from  the  manner  of  its 
use  it  is  calculated  to  inflict  death  or  serious  bodily  injury,  but  this 
does  not  necessarily  mean  that  an  injury  must  be  inflicted  which  is 
likely  to  produce  death,  or  give  rise  to  apprehension,  before  the 
weapon  be  deadly.  For  instance,  an  effort  may  be  made  to  shoot 
another  with  a  gun,  under  circumstances  not  amounting  to  an  assault 
to  murder,  and  some  injury  may  be  inflicted,  as  where  the  injured 
party  receives  a  slight  flesh  wound ;  or,  again,  an  assault  may  be  made 
with  a  knife  capable  of  inflicting  death,  and  the  deadly  blow  be  di- 
verted, so  as  to  inflict  but  a  slight  injury.  In  either  illustration,  it 
would  be  error  to  state  to  the  jury  that  the  weapon  used  would  not  be 
deadly,  unless  the  injury  be  one  attended  with  apprehension,  or  danger 
to  life.  In  the  authorities  cited  by  appellant  in  support  of  his  con- 
tention that  this  charge  should  have  been  given,  the  ground  of  aggra- 
vation appears  to  be  that  serious  bodily  injury  was  inflicted,  and  in 
such  case  a  definition  of  such  injury  would  be  proper.  Porter  v.  State, 
60  Texas  Crim.  Rep.,  588,  132  S.  W.  Rep.,  935;  Grayson  v.  State,  42 
S.  W.  Rep.,  293. 

The  remarks  of  the  county  attorney,  to  the  effect  that  in  his  judg- 
ment no  more  brutal  or  dastardly  attack  had  ever  been  made,  was 
merely  a  strong  statement  of  his  conclusion  from  the  evidence,  but  is 
no  such  statement  of  outside  facts,  or  personal  abuse,  as  would  justify 
a  reversal  for  erroneous  argument.  That  the  punishment  may  be 
more  than  this  Court  would  have  inflicted  under  such  a  statement  of 
facts,  would  never  be  reason  for  setting  aside  a  verdict  of  a  jury.  No 
appeal  to  race  passion,  or  prejudice,  appears  in  the  record,  nor  does 
such  state  of  facts  therein  appear  as  anywise  justified  the  assault  made 
by  appellant.  If,  in  hurriedly  crossing  appellant's  fence,  where  he 
could  reach  a  point  to  head  off  his  cattle,  a  post  was  broken,  or  other 
minor  injury  inflicted  to  the  fence  by  the  injured  party,  this  would 
furnish  no  reason  why  a  man  six  feet  two  inches  in  height,  weighing 
two  hundred  pounds,  should  pursue  a  man  weighing  one  hundred  and 
fifty  pounds,  and  beat  him  into  unconsciousness  with  a  rock  and  a 
stick. 

The  witnesses  and  the  facts  were  before  the  jury.  Their  verdict 
was  sanctioned  by  the  trial  court ;  and  finding  no  error  in  the  record, 
the  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 
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Hub  Brannan  v.  The  State. 
No.  5725.    Decided  March  24,  1920. 

Tbeft — Indictment — Grand  Jnry. 

Where,  upon  trial  of  misdemeanor  theft  It  aeveioped  on  appeal  from  the 
record  that  the  grand  jury  who  found  the  indictment  was  empanelled  and 
acted  without  authority  of  law,  the  indictment  was  a  nullity,  and  the  Judg* 
ment  must  be  reversed  and  the  cause  dismissed,  following  Wright  v.  State, 
86  Texas  Crim.  Rep.,  434. 

Appeal  from  the  County  Court  of  Hill.  Tried  below  before  the 
Honorable  R.  T.  Bums. 

Appeal  from  the  conviction  of  petty  theft;  penalty,  a  fine  of  $30 
and  confinement  in  the  county  jail  for  ten  days. 

The  opinion  states  the  case. 

Dupres  &  Crenshaw,  for  the  appellant. — Cited:  State  v.  Smith,  19 
Texas  Crim.  Rep.,  95;  Ex  Parte  Love,  93  S.  W.  Rep.,  551;  Wright  v. 
State,  217  S.  W.  Rep.,  152. 

Alvin  M.  Owsley,  Assistant  Attorney  General  for  the  State. 

DAVIDSON,  PREsmiNG  Judge. — This    conviction    was    for    mis- 
demeanor theft.    There  are  several  questions  presented  in  the  record, 
but  these  are  not  discuissed  for  the  reason  that  the  judgment  must  be 
reversed  and  the  prosecution  dismissed  because  of  want  of  a  legal  in- . 
dietment.    There  is  in  the  record  what  purports  to  be  an  indictment 
preferred  by  the  grand  jury,  but  the  facts  show  that  the  grand  jury 
so  presenting  it  was  an  illegal  one,  one  empanelled  and  acting  without 
authority  of  law.     It  would  serve  no  useful  purpose  to  repeat  the 
facts. and  circumstances  which  constituted  the  grand  jury  an  illegal 
one  and  their  act  void.    These  matters  have  all  been  fully  stated  and 
the  whole  matter  reviewed  in  Wright  v.  State,  86  Texas  Crim.  Rep., 
^,  217  S.  W.  Rep.,  152.    Wright  was  indicted  by  the  same  grand 
Jiuy  as  was  appellant  and  under  the  same  circumstances.    In  Wright's 
^e  the  whole  matter  was  reviewed  and  the  authorities  discussed, 
"e  find  no  reason  to  change  the  views  there  expressed  and  those 
previously  decided  which  form  the  basis  of  the  Wright  opinion. 

Under  the  authority  of  Wright  v.  State,  supra,  this  judgment  will 
be  reversed  and  the  prosecution  ordered  dismissed. 

Dismissed, 
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Edith  Hogub  v.  The  State. 
No.  5754.    Decided  March  31,  1920. 

1. — Delinquent  01iild-—InfonnAtlon— Words  and  Phraeeft— incorrigible. 

The  purpoee  of  the  statute  being  the  reformation  of  the  Juveniles,  ve 
think  it  was  not  the  intention  of  the  Legislature  that  a  child,  to  come  with- 
in the  purview  of  the  law,  as  incorrigible,  must  be  bad  beyond  reform  or 
correction  in  an  absolute  sense,  but  rather  one  whose  reformation  could  not 
be  eftected  by  the  control  to  which  he  was  subject,  yet  the  information, 
charging  delinquency  on  this  ground  should  contain  averments  susceptible 
of  proof,  describing  the  conduct  claimed  to  render  him  subject  to  the  prose- 
cution, and  the  information  in  the  instant  case  is  defective  in  this  respect, 
although  otherwise  sufficient. 

2. — Same— Suspended  Sentence — ^Delinquent  Child. 

Where,  upon  .trial  of  a  delinquent  child,  the  sentence  was  confinement 
to  the  Girls'  Training  School  for  a  period  of  three  years,  and  the  record 
showed  that  the  trial  Judge  refused  to  let  the  Jury  determine  whether  de- 
fendant was  entitled  to  have  her  sentence  suspended,  the  same  is  reversible 
error,  under  the  Juvenile  Act,  Chapter  26,  Acts  Thirty-fifth  Legislature, 
Fourth  Called  Session. 

3. — Same— Practice  on  AppeaL 

Questions  likely  not  to  recur  upon  another  trial,  or  the  sufficiency  of  the 
evidence,  are  not  discussed. 

Appeal  from  the  Criminal  Distiict  Court  of  Dallas.  Tried  below 
before  the  Honorable  R.  B.  Seay. 

Appeal  from  the  conviction  of  a  juvenile;  penalty,  three  years 
confinement  in  the  Girls'  Training  School. 

The  opinion  states  the  ease. 

Baskett  &  DeLee,  for  the  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General  for  the  State. — On 
question  of  sufficiency  of  information :  Ex  Parte  McDowell,  76  Texas 
Crim.  Rep.,  1 ;  Ex  Parte  McLoud,  82  id.,  500. 

MORROW,  Judge. — The  appellant  was  prosecuted  as  a  delinquent 
child  and  is  under  an  indeterminate  sentence  confining  her  to  the 
Girls'  Training  School  for  a  period  of  three  years. 

The  sufficiency  of  the  information  is  challenged.  It  charges  that 
she  was  a  delinquent  child  in  that  (a)  she  was  an  incorrigible  child; 
(b)  that  she  associated  with  vicious  and  immoral  persons,  naming 
them;  (c)  that  she  habitually  wandered  about  the  streets  of  the  City 
of  Dallas  in  the  night-time  without  being  on  any  business  or  occupa- 
tion; (d)  that  she  was  guilty  of  immoral  conduct  in  a  public  place  by 
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having  unlawful  sexual  intercourse  with  a  person,  naming  him,  in  a 
public  place,  to-wit,  in  an  alley  near  the  City  Park  in  the  City  of 
Dallas.  Subdivisions  (a),  (c)  and  (d)  were  submitted,  and  a  general 
verdict  rendered.  This  verdict  would  be  referred  to  any  charge  cor- 
rectly pleaded  and  submitted  to  the  jury,  provided  there  was  sufficient 
evidence  supporting  it. 

The  sufficiency  of  the  evidence  being  quef.tioned,  we  will  give  some 
attention  to  the  criticisms  of  the  information  contained  in  the  motion 
to  quash.  The  underlying  purpose  of  the  atatutes  defining  delinquent 
children  and  creating  juvenile  courts  is  the  protection  and  reforma- 
tion of  children.  The  courts  have  treated  them  as  beneficial,  and  en- 
titled to  favorable  construction.  Lindsay  v.  Lindsay,  257  111.,  328, 
American  and  English  Annotated  Cases,  1914A,  1222,  45  L.  R.  A., 
New  Series,  908 ;  Ruling  Case  Law,  Vol.  14,  p.  278.  The  consequence 
of  conviction  of  delinquency  is  to  deprive  the  delinquent  of  liberty, 
and  to  withdraw  him  from  the  paternal  care,  and  in  our  State  both  by 
judicial  construction  and  expressed  legislative  declaration  the  pros- 
ecutions are  required  to  follow  th^  procedure  in  criminal  cases.  Ex 
parte  McCloud,  82  Texas  Crim.  Rep.,  299,  200  S.  W.  Rep.,  394;  Ex 
Parte  Pruitt,  82  Texas  Crim.  Rep.,  394,  200  S.  W.  Rep.,  392;  Ex  Parte 
Ellis,  32  Texas  Crim  Rep.,  641,  200  S.  W.  Rep.,  840;  Miller  v.  State, 
82  Texas  Crim.  Rep.,  495 ;  200  S.  W.  Rep.,  389 ;  McLaren  v.  State, 
82  Texas  Crim.  Rep.,  449,  199  S.  W.  Rep.,  811;  Acts  Thirty-fifth 
Legislature,  Fourth  Called  Session,  Chapter  26.  The  law  requires  the 
prosecution  to  begin  by  complaint  and  information.  Some  light  is 
throvra  upon  the  requisites  of  the  pleading  in  these  proceedings  by 
the  statutes  and  court  decisions  upon  the  subject  of  vagrancy.  Va- 
grancy is  an  offense  consisting  of  certain  acts  or  omissions  which  are 
named  in  the  statute.  Cyc.  Vol.  39,  p.  1109.  Our  statute  on  the  sub- 
ject. Penal  Code,  Article  634,  names  n  number  of  classes  of  persons 
who  by  their  occupation  or  conduct  nre  classed  as  coming  within  the 
purview  of  the  law  denouncing  the  offense  of  vagrancy.  In  charging 
the  offense,  however,  it  is  not  sufficient  to  allege  that  one  is  a  vagrant, 
but  the  facts  which  bring  him  within  one  of  the  classes,  his  acts  or 
omissions,  must  be  named  in  the  pleading.  Walton  v.  State,  12  Texas 
Crim.  App.,  117 ;  Ellis  v.  State,  65  Texas  Crim.  Rep.,  480,  145  S.  W. 
Rep.,  339;  Cyc.  Vol.  39,  p.  1111. 

Our  statute  on  the  subject  of  delinquent  children  defines  a  delin- 
quent child  as  follows:  *'The  words  *  delinquent  child'  shall  include 
any  male  child  under  seventeen  years  of  age,  or  any  female  child 
under  eighteen  years  of  age,  who  violates  any  law  of  this  State,  or  who 
is  incorrigible,  or  who  knowingly  associates  with  thieves,  vicious  or 
immoral  persons,  or  who  knowingly  visits  a  house  of  ill  repute,  or 
who  knowingly  patronizes  or  visits  any  place  where  any  intoxicating 
hquors  are  sold,  or  who  habitually  wanders  about  the  streets  in  the 
night-time  without  being  on  any  business  or  occupation,  or  who 
habitually  wanders  about  any  railroad  yard  or  tracks,  or  who  hab- 
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itually  jumps  on  or  off  any  moving  train,  or  who  enters  any  car  or 
engine  without  lawful  authority,  or  who  is  guilty  of  immoral  conduct 
in  any  public  place.  Any  such  child  committing  any  of  the  acts  herein 
mentioned  shall  be  considered  a  'delinquent  child,'  and  shall  be  pro- 
ceeded against  as  such  in  the  manner  hereinafter  provided  and  as 
otherwise  so  provided  by  law  so  as  to  effect  the  object  of  the  law." 
Acts  Thirty  fifth  Legislature,  Fourth  Called  Session,  Chapter  26. 

The  averments  in  the  information  covering  the  actions  which  were 
submitted  to  the  jury  were,  we  think,  sufficient,  with  the  exception  of 
that  which  charged  that  the  appellant  was  incorrigible.  The  partic- 
ularity required,  we  think,  is  not  greater  than  that  which  obtains  in 
a  charge  of  vagrancy,  concerning  which  see  Ex  parte  Strittmatter,  58 
Texas  Crim.  Rep.,  156.  The  term  ^'incorrigible'*  in  its  general  use 
means  bad  beyond  correction  or  reform.  See  Century  Dictionary.  In 
Article  10  of  the  Penal  Code,  it  is  declared  that  in  interpreting  the 
meaning  of  words  used,  the  context  and  subject-matter  relative  to 
which  they  are  employed  may  be  taken  into  consideration.  The  pur- 
pose of  the  statute  being  the  reformation  of  juveniles,  we  think  it  was 
not  the  intent  of  the  Legislature  that  a  child,  to  come  within  the 
purview  of  the  law,  must  be  bad  beyond  reform  or  correction  in  an 
absolute  sense,  but  rather  one  whose  reformation  could  not  be  effected 
by  the  control  to  which  he  was  subject,  but  that  to  bring  it  about  the 
intervention  of  the  power  of  the  state  would  be  necessary.  See  In  re 
Parker,  118  Louisiana,  471 ;  Corpus  Juris,  vol.  18,  p.  475,  note  69 

"Whatever  may  be  the  meaning  of  the  term  ** incorrigible"  as  used  in 
the  statute,  it  would  be  the  acts  and  conduct  of  the  individual  whiph 
would  characterize  him  as  a  delinquent.  The  information,  therefore, 
charging  one  with  delinquency  on  the  ground  that  he  Avas  incorrigible, 
should  contain  averments  susceptible  of  proof  describing  the  conduct 
claimed  to  render  him  subject  to  the  prosecution. 

The  appellant  sought  to  have  the  jury  determine  whether,  if  con- 
victed, her  sentence  should  be  suspended.  This  effort  the  trial  judge 
refused  to  sanction,  iipon  the  ground  that  the  statute  relating  to  the 
suspension  of  sentences  had  no  application  to  a  juvenile  delinquent. 
Article  865B  of  the  C.  C.  P.  provides  that  one  charged  wdth  a  felony 
may  invoke  the  decision  of  the  jury  whether  his  sentence,  if  convicted, 
shall  be  suspended.  The  juvenile  Act  under  which  this  prosecution  is 
made  contains  the  following  provision:  *'If  said  juvenile  be  found  to 
be  delinquent,  and  the  sentence  he  not  suspended  as  provided  in  the 
laws  of  this  State  in  cases  of  felony  on  first  offenses,  the  defendant  on 
conviction  shall  be  committed  to  the  Girls'  Training  School  upon  an  in- 
determinate period  not  extending  beyond  the  time  when  such  juvenile 
will  reach  the  age  of  twenty-one  years,  and  the  jury  trying  the  case 
will  state  in  their  verdict  the  time  and  place  of  commitment."  See 
Chapter  2S,  Acts  Thirty-fifth  Legislature,  Fourth  Called  Session.  This 
part  of  the  statute  serves  no  purpose  unless  it  be  to  add  delinquent 
children  to  those  persons  entitled  to  the  benefit  of  the  suspended 
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sentence  law,  and  to  adopt  the  procedure  prescribed  for  suspending 
sentences  in  felony  cases.  See  Acts  1913,  p.  8.  It  is  true  that  de- 
linquency, under  the  statute,  is  not  a  felony,  but  a  delinquent  child 
is  subject  to  confinement  for  a  period  of  years.  This  may  happen 
though  the  transaction  with  which  he  is  charged  may  be  trivial.  The 
theory  upon  which  the  suspended  sentence  law  finds  a  place  in  our 
statutes  is  that  it  is  a  means  of  reforming  first  offenders.  We  find 
nothing  in  the  statute  importing  intent  to  withhold  from  delinquent 
children  the  benefit  of  the  suspended  sentence  law,  but  we  find  lan- 
guage, which  we  have  quoted  above,  indicating  a  contrary  intent.  Such 
construction  is  in  harmony  with  the  purpose  and  scope  of  the  legisla- 
tion, and  in  our  judgment  in  the  instant  case  the  appellant  should 
have  been  accorded  the  privilege  of  having  the  jury  determine  wheth- 
er any  sentence  that  might  be  made  against  her  should  be  suspended. 
There  are  complaints  of  the  failure  to  limit  impeaching  testimony, 
and  other  matters  of  practice  which  will  doubtless  not  arise  upon  an- 
other trial.  We  will  refrain  from  discussing  the  facts,  and  order 
the  judgment  reversed  and  the  cause  remanded  because  the  facts  upon 
which  the  allegation  that  the  appellant  was  incorrigible  were  not 
pleaded,  and  because  the  jury  was  not  instructed  upon  the  law  of 
suspended  sentences. 

Reversed  and  remanded. 


Zack  (Clifp)  Blackmon  v.  The  State. 
No.  5739.    Decided  March  31,  1920. 

Bape— Sufficiency  of  the  Evidence. 

Where,  upon  trial  of  rape,  upon  a  female  under  the  age  of  consent,  the 
eyidence  was  sufflcient  to  sustain  the  conviction,  there  was  no  reversible 
error,  and  unsworn  contradictory  statements  were  not  sufflcient  to  overcome 
the  testimony  of  prosecutrix,  that  defendant  had  sexual  intercourse  with 
her  and  effected  penetration,  and  the  case  was  one  of  fact  to  be  settled  by 
the  jury. 

Appeal  from  the  District  Court  of  Palo  Pinto.  Tried  below  before 
the  Honorable  J.  B.  Keith. 

Appeal  from  a  conviction  of  rape ;  penalty,  fifteen  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

Cited:  Watkins  v.  State,  78  Texas  Crim.  Rep.,  66;  Marion  v. 
State,  80  Texas  Crim.  Rep.,  480;  Wood  v.  State,  80  id.,  400. 
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MORROW,  Judge. — The  conviction  is  for  rape,  and  punishment 
fixed  at  confinement  in  the  penitentiary  for  a  period  of  fifteen  years. 

The  sole  question  is  the  sufficiency  of  the  evidence.  The  injured 
party  was  Tersa  Krencewecz,  a  child  thirteen  years  of  age.  By  elec- 
tion, the  State  relied  upon  the  act  of  intercourse  occurring  on  the 
29th  day  of  May,  1919.  The  prosecutrix  testified:  *'I  know  what 
intercourse  means.  He  did  take  out  his  privates  and  put  it  into  my 
little  privates.  He  done  me  that  way  about  twelve  times.  Sometimes 
it  would  hurt.  It  hurt  me  twice,  it  hurt  me  the  last  time.  He  done  me 
that  way  May  29,  1919."  From  other  parts  of  her  testimony  it  ap- 
pears that  the  last  act  was  on  May  29.  Prosecutrix  was  working  for 
the  appellant,  and  went  from  her  home  for  that  purpose.  She  said 
he  threw  her  on  the  bed,  and  put  his  hand  over  her  mouth  and  said 
'* Don't  holler;"  that  if  she  told  anybody  they  would  put  her  in  jail 
and  her  mother  would  whip  her ;  that  fearing  these  things  she  did  not 
disclose  his  conduct.  On  cross-examination,  she  said:  '*Yes,  I  said  he 
put  his  male  part  in  my  privates.  That  is  true.  He  did  the  first  time 
and  all  the  time.  He  tried  lots  of  times.  He  did  get  it  in  once  a  little. 
I  don't  know  how  deep,  about  that  deep,"  indicating  more  than  half 
an  inch.  She  also  said:  **He  tried  to  put  it  in  lots  of  times.  Just 
put  it  between  my  legs.  He  didn't  get  it  in  the  first  time,  but  put 
me  on  the  bed  and  tried  to;  put  it  between  my  legs."  She  said  on 
cross-examination :  *  *  I  told  the  justice  of  the  peace  that  he  never  did 
get  it  in,  that  he  tried  to  get  it  in,  that  he  tried  to  get  it  in  lots  of 
times,  and  he  said  if  I  hollered  somebody  would  hear  me.  I  started 
to  holler,  and  he  put  his  hand  over  my  mouth."  She  said  that  when 
she  was  before  the  justice  of  the  peace  she  was  scared,  and  was  still 
afraid.  She  further  testified  on  re-direct  examination  that  he  tried  to 
get  it  in  a  number  of  times,  but  succeeded  only  one  time.  She  was  a 
Polish  girl,  and  said  she  didn't  understand  the  English  language  well. 
The  stepfather  of  the  prosecutrix  testified  that  after  being  arrested 
the  appellant  offered  to  pay  $70  to  the  witness  to  get  a  marriage  li- 
cense so  he,  appellant,  could  marry  the  girl  and  avoid  prosecution. 
There  was  other  evidence  that  the  girl  had  been  about  the  house  of 
the  appellant.  Appellant  testified,  and  denied  any  misconduct  to- 
wards the  girl,  also  denied  the  offer  to  pay  her  stepfather  in  order  to 
keep  the  matter  out  of  court.  Appellant  was  an  unmarried  man, 
about  fifty  years  of  age. 

Bearing  in  mind  the  rule  under  which  the  testimony  of  the  prose- 
cutrix in  a  case  of  rape  is  scrutinized  with  more  than  ordinary  care, 
we  are  unable  to  conclude  that  in  the  instant  case  we  would  be  war- 
ranted in  overturning  the  verdict  approved  by  the  trial  judge.  It  is 
true  that  in  her  conversation  with  the  justice  of  the  peace  the  prose- 
cutrix stated  that  there  was  no  entry  into  her  privates.  She  was  a 
young  girl,  a  foreigner,  her  father  was  dead,  and  her  mother  re- 
married. It  was  shown  without  dispute  that  in  her  conversation  with 
the  justice  of  the  peace  she  was  frightened  and  crying,  that  she  had 
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previoiisly  been  told  by  the  appellant  that  she  would  be  put  in  jail  if 
she  told,  that  she  was  afraid  her  mother  would  whip  her.  We  gather 
from  the  curcumstances  of  the  case  that  her  mother  was  not  careful 
of  her  environment  and  surroundings — she  was  permitted  to  go  out  to 
work  without  protection — and  we  think  that  the  fact  that  she  denied 
to  the  justice  of  the  peace  that  there  had  been  an  entry  was  not  so 
conclusive  against  her  testimony  given  upon  the  trial  as  to  warrant 
its  withdrawal  from  the  jury.  She  was  subjected  to  a  searching 
cross-examination,  there  was  no  contradiction  proven  in  her  statement 
that  on  numerous  occasions  the  appellant  had  tried  to  penetrate  her 
vagina,  and  her  statement  that  he  did  succeed  in  partially  doing  so 
on  the  occasion  in  question  is  apparently  not  unreasonable.  The  evi- 
dence of  appellant's  effort  to  induce  the  stepfather  of  the  prosecutrix 
by  offering  him  money  to  refrain  from  prosecution  furnishes  some 
corroboration  of  the  story  of  the  prosecutrix.  As  a  general  rule,  self- 
contradiction  by  a  witness  is  not  destructive  of  the  evidence  to  which 
the  jury  has  given  credit,  especially  where,  as  in  this  case,  the  record 
discloses  facts  explanatory  of  the  contradiction.  Wigmore  on  Evi- 
dence, Sec.  1008;  Cyc,  vol.  40,  p.  2586.  The  adequacy  of  the  testi- 
mony of  the  prosecutrix  in  rape  to  sustain  the  conviction  where  she 
gives  testimony  to  sufficient  criminating  facts  which  are  believed  by 
the  jury,  has  often  been  recognized  in  this  and  other  states.  Hill  v. 
State,  77  S.  W.  Rep.,  808;  Underbill  on  Crim.  Evidence,  Sec.  414.  The 
instant  case  is  unlike  that  of  Galaviz  v.  State,  82  Texas  Crim.  Rep., 
378,  and  Blair  v.  State,  56  S.  W.  Rep.,  622.  In  those  cases  the  prose- 
cutrix under  oath  gave  definite  testimony  negativing  the  facts  essen- 
tial to  the  guilt  of  the  accused.  This  being  unexplained,  and  the 
prosecutrix  being  uncorroborated  as  to  the  material  facts,  we  held  her 
testimony  of  the  facts  showing  guilt  insufficient  to  establish  it  beyond 
a  reasonable  doubt.  In  the  instant  case,  the  conflicting  statement  does 
not  appear  to  have  been  made  under  oath,  reasons  satisfactory  to  the 
jury  explaining  its  making  were  given,  and  there  is  some  corrobo- 
ration of  her  evidence. 

The  law  requires  penetration,  but  not  to  any  particular  extent.  The 
testimony  of  the  prosecutrix  on  that  subject,  if  true,  showed  sufficient 
penetration  to  constitute  the  offense  of  rape.  Whether  it  was  true 
was,  under  the  evidence,  we  think,  a  question  for  the  jury ;  and  their 
solution  of  it  against  the  appellant,  approved  by  the  trial  judge,  we 
do  not  feel  warranted  in  overturning. 

The  judgment  is  affirmed. 

Affirmed. 
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M.  H.  (Jack)  Parkinson  v.  The  State. 
No.  5775.    Decided  March  31,  1920. 

1. — Tlxeft-^Baitoe — Indlctment^Foreman  of  Grand  Jnry. 

The  signature  of  the  foreman  of  the  grand  Jury  is  not  essential  to  the 
validity  of  an  indictment.  Following  Hanna  v.  State,  1  Texas  Crim.  App , 
579,  and  other  cases;  and,  where,  another  member  of  the  grand  jury  had 
signed  said  indictment,  the  objection  that  the  foreman  of  the  grand  Jury 
should  have  done  so,  is  untenable.  Following  Day  v.  State,  61  Texas  Crim. 
Rep.,  117,  and  other  cases. 

2.->— Same— Other  Offenses — Moral  Turpitude— Suspended  Sentence. 

Where",  upon  trial  of  theft,  defendant  testified  in  his  own  behalf,  there 
was  no  reversible  error  in  permitting  State's  counsel,  on  cross-examination, 
to  show  that  defendant  was  under  indictment  in  two  other  felony  cases, 
aRhough  there  may  have  been  suspended  sentence  therein,  or  even  if  he  had 
been  acquitted. 

S. — Same — Requested  Charges— Practice  on  Appeal. 

Where,  upon  trial  of  theft  of  an  automobile  by  bailee,  the  court  In  hi? 
main  charge  submitted  the  defendant's  theory  of  defense,  there  was  no  error 
in  refusing  requested  charges  upon  the  same  subject. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below 
before  the  Honorable  R.  B.  Seay. 

Appeal  from  a  conviction  of  theft  of  an  automobile  by  bailee ;  pen- 
alty, two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

McCutcheon  &  Church  and  Baskett  &  DeLee,  for  appellant, 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  signature  of  foreman  of  grand  jury:  Jones  v.  State,  10 
Texas  Crim.  App.,  552 ;  and  cases  stated  in  opinion :  On  question  of 
moral  turpitude:  White  v.  State,  61  Texas  Crim.  Rep.,  500;  Keets 
V.  State,  175  S.  W.  Rep.,  148. 

MORROW,  Judge. — The  conviction  is  for  theft.  The  appellant, 
while  in  possession  of  an  automobile  belonging  to  the  witness  Gillam, 
sold  the  car.  The  State's  theory  is  that  the  appellant  was  a  bailee, 
and  fraudulently  converted  the  property ;  and  he  is  charged  under  the 
statute  covering  theft  by  bailee,  Article  1348,  Penal  Code.  The 
appellant 's  theory,  developed  by  his  testimony,  is  that  the  owner  put 
the  car  in  his  possession,  and  gave  him  authority  to  sell  it. 

The  foreman  of  the  grand  jury  returning  the  indictment  was  W.  Li. 
Carwyle,  and  A.  A.  Jackson  was  a  member  of  the  grand  jury.  The 
indictment  is  not  signed  by  Carwyle,  but  bears  the  signature  of  A.  A. 
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Jackson,  Acting  Foreman.  The  signature  of  the  foreman  is  not  es- 
sential to  the  validity  of  an  indictment.  This  has  been  held  by  this 
Court  ever  since  it  was  organized.  Hanna  v.  State,  1  Texas  Crim. 
App.,  579.  This  holding  is  based  upon  a  construction  of  Article  576 
of  the  Code  of  Crim.  Procedure,  upon  reasoning  which  is  clearly  set 
forth  by  Judge  Ramsey  in  the  opinion  in  Day  v.  State,  61  Texas  Crim. 
Rep.,  117,  following  Jones  v.  State,  10  Texas  Crim.  App.,  552 ;  Weaver 
V.  State,  19  Texas  Crim.  App.,  547 ;  Pinson  v.  State,  23  Texas  Crim. 
App.,  579;  Campbell  v.  State,  8  Texas  Crim.  App.,  84;  Robinson  v. 
State,  24  Texas  Crim.  App.,  4 ;  Witherspoon  v.  State,  39  Texas  Crim. 
Rep.,  665.  The  question  is  not  an  open  one,  and  requires  no  review 
further  than  the  citation  of  authorities. 

The  appellant  testified  in  his  own  behalf,  and  upon  cross-examina- 
tion inquiry  was  made  by  State's  counsel  as  to  how  many  times  he  had 
been  indicted  for  felonies  within  the  last  eight  or  ten  years.  From  his 
answer  it  was  shown  that  he  was  at  the  time  under  indictment  in  two 
i^ses,  and  had  been  indicted  in  two  others  in  1915.  Objection  was 
made  that  this  was  irrelevant  testimony,  and  that  in  one  of  the  cases 
the  appellant  had  been  accorded  a  suspended  sentence.  It  is  not  cer- 
tified as  a  fact,  but  merely  stated  in  the  bill  that  there  had  been  a 
suspended  sentence;  but,  treating  it  as  a  fact,  we  think  there  is  no 
error  shown  for  the  reason  that  the  uniform  and  repeated  holding  of 
this  court  has  been  that  it  was  competent  to  prove,  as  affecting  the 
credibility  of  the  accused  on  trial  when  he  testified  as  a  witness  in  his 
own  behalf,  that  he  has  been  indicted  for  a  felony.  Branch's  An- 
notated Texas  Penal  Code,  sec.  167.  The  proof  of  the  indictment  was 
available  to  the  State ;  it  would  have  been  available  even  if  it  had  been 
followed  by  an  acquittal.  The  theory  upon  which  the  evidence  is 
held  competent  is  that  the  bare  fact  that  one  has  been  indicted  for  a 
felony  is  worthy  to  go  to  the  jury  as  bearing  upon  the  weight  of  his 
testimony. 

Several  special  charges  were  submitted  covering  appellant's  de- 
fensive theory.  This  theory  was  given  in  the  main  charge,  and  one  of 
the  special  charges  w-as  also  read  to  the  jury.  In  the  special  charge 
given,  the  jury  was  told  in  substance  that  if  the  appellant  had  permis- 
sion of  Gillam  to  sell  the  car,  or  thought  he  had  such  permission,  that 
he  would  not  be  guilty,  although  he  retained  the  proceeds  of  the  sale 
This  instruction,  supplementing  the  main  charge  written  by  the  court, 
fully  protected  the  rights  of  the  appellant,  and  left  to  the  jury  the 

j  solution  of  the  question  of  fact  upon  which  there  was  a  conflict  of 

I  evidence  between  the  State  and  the  appellant. 

I  The  judgment  is  afSrmed. 

Affirmed. 
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Prank  Raymond  et  al.  v.  The  State. 
No.  5740.    Decided  March  31,  1920. 

1. — Scire  Faclaa— Ball  Bond — ^Vaxiance. 

Where  there  was  a  variance  between  the  date  mentioned  in  the  judg- 
ment nisi  and  the  date  of  the  bond,  the  same  was  fatal  and  the  bond  should 
not  have  been  introduced  in  evidence. 

2. — Same— Variance  of  Dates— Bule  Stated. 

Where  there  is  a  difference  between  the  date  of  execcution  and  approval 
of  the  bond,  the  date  of  the  execution  controls.  Following  Mosely  v.  State, 
37  Texas  Crim.  Rep.,  18,  and  other  cases. 

3. — Same— Variance— Ball  Bond— Judgment  Nisi. 

Where  the  forfeited  bail  bond  was  taken  in  obedience  to  an  order  of 
the  Justice  of  the  peace,  requiring  defendant  to  appear  before  the  next  Dis- 
trict Court  to  await  the  action  of  the  grand  Jury,  and  the  bond  described  in 
the  Judgment  nisi  required  defendant  to  make  his  appearance  before  said 
District  Court  to  answer  an  indictment,  the  variance  was  fatal,  as  there 
was  no  indictment  pending  as  alleged  in  the  judgment  nisi^  at  the  time  of 
the  execution  of  the  bond. 

4. — Same — Ball  Bond — ^Impossible  Date. 

Where  the  bond  was  dated  and  executed  on  the  fifth  day  of  December, 
1919,  and  the  judgment  nisi  recited  that  it  was  executed  on  the  fifth  of  De- 
cember, 1918,  and  required  defendant  to  appear  before  the  March  term  of 
the  District  Court,  1919,  the  bond  recited  an  impossible  date  and  could  not 
be  enforced. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
the  Honorable  Richard  I.  Munroe. 

Appeal  from  a  judgment  final  of  a  forfeited  bail  bond,  in  the  sum 
of  $1000. 

The  opinion  states  the  case. 

Taylor,  Forrester  &  Stanford,  for  the  appellant. — Cited :  Bailey  et 
al.  V.  State,  22  S.  W.  Rep.,  40;  Holt  v.  State,  20  Texas  Crim.  App., 
271;  Faubion  v.  State,  21  id.,  494;  Avant  v.  State,  26  S.  W.  Rep.,  411; 
Fost  V.  State,  26  id.,  312;  Brown  v.  State,  12  id.,  1101;  Lawton  v. 
State,  5  Texas,  270;  Wallen  v.  State,  18  Texas  Crim.  App.,  414;  Weg- 
ner  v.  State,  13  S.  W.  Rep.,  608;  Collins  v.  State,  16  Texas  Crim. 
App.,  274. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  is  an  appeal  from  a  forfeited 
bail  bond.  The  facts  show  that  Raymond  was  arrested  charged  with 
rape.     An  examining  court  trial  was  held  before  the  justice  of  the 
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peace  and  appellant  Raymond  bound  over  in  the  sum  of  one  thousand 
dollars  to  await  the  action  of  the  grand  jury.    There  was  an  indict- 
ment returned  against  Raymond  on  the  17th  day  of  January,  1919.    A 
bail  bond  was  executed  in  accordance  with  the  ruling  of  the  justice 
of  the  peace.    This  bail  bond  recites  that  appellant  had  been  bound 
over  to  the  District  Court  at  its  next  succeeding  term  to  be  held  in 
the  city  of  Waco  on  the  3rd  of  March,  1919.    The  bond  was  executed 
on  the  5th  day  of  December,  1919.    It  shows  further  to  have  been  ap- 
proved by  the  sheriff  on  the  5th  day  of  December,  1918.     The  scire 
facias  declares  upon  the  bond  executed  on  the  5th  day  of  December, 
1918.  The  variance  comes  as  between  the  date  mentioned  in  the  judg- 
ment nisi  and  the  date  of  the  bond,  appellant  contending  the  judgment 
nisi  is  not  suflScient  because  of  this  variance,  and  also  that  the  bond 
could  not  be  introduced,  the  execution  of  the  bond  showing  that  it 
was  on  the  5th  of  December,  1919,  and  the  judgment  nisi  showig  it 
was  executed  on  the  5th  of  December,  1918.    The  county  attorney  filed 
an  amended  pleading  alleging  mistakes  in  the  dates,  and  that  the  bond 
was  in  fact  taken  and  executed  en  the  5th  of  December,  1918,  instead 
of  1919.    This  is  a  statutory  bond  and  when  it  was  offered  in  evidence 
appellant  objected  to  the  introduction  of  the  bond  on  account  of  the 
recitation  in  the  judgment  nisi  as  to  dates  already  mentioned.     The 
rule  seems  to  be  settled  by  a  great  number  of  decisions  that  where 
there  is  a  difference  between  the  date  of  execution  and  approval  of 
the  bond  the  date  of  the  execution  controls.     Mosely  v.  State,  37 
Texas  Crim.  Rep.,  18 ;  Williamson  v.  State,  32  Texas  Crim.  Rep.,  213 ; 
Holt  V.  State,  20  Texas  Crim.  App.,  271 ;  Washington  v.  State,  31 
Texas  Crim.  Rep.,  84;  Brown  v.  State,  28  Texas  Crim.  App.,  65; 
Bowen  v.  State,  28  Texas  Crim.  App.,  103 ;  LaRose  v.  State,  29  Texas 
Crim.  App.,  215 ;  Faubion  v.  Statis,  21  Texas  Crim.  App.,  494 ;  HoUey 
V.  State,  70  Texas  Crim.  Rep.,  511. 

It  is  also  urged  for  reversal  that  the  bond  described  in  the  judg- 
ment nisi  is  fatally  different  from  that  in  fact  executed.  The  judg- 
ment nisi  declares  upon  the  bond  taken  on  the  5th  day  of  December, 
1918,  requiring  appellant  to  make  his  personal  appearance  before  the 
District  Court  of  McLennan  county  on  the  3rd  of  March,  1919,  and  so 
remain,  etc.,  until  discharged  by  due  process  of  law,  to  answer  the 
State  of  Texas  upon  a  charge  by  indictment  therein  filed  accusing  him 
of  the  offense  of  rape.  The  bond  taken  was  in  obedience  to  an  order 
of  the  justice  of  the  peace  requiring  Raymond  to  enter  into  bond  for 
his  appearance  before  the  District  Court  at  the  March  Term,  1919, 
but  executed  on  December  5,  1919,  and  to  remain  there  in  accordance 
with  law  to  answer  an  accusation  against  him  of  rape.  The  indictment 
was  returned  on  the  17th  day  of  January,  1919.  This  bond  purports 
to  have  been  executed  on  the  5th  of  December,  1919.  There  had  been 
no  indictment  as  recited  by  the  judgment  nisi  returned  against  him  as 
a  predicate  for  the  bond.  The  bond  itself  was  entered  into  in  obedi- 
ence to  an  order  of  the  magistrate  binding  over  Raymond  to  answer 
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any  accusation  that  might  be  preferred  by  a  grand  jury  for  the  crime 
of  rape.  There  had  been  no  indictment  returned  at  the  time  and  was 
not  for  some  time  after  the  order  of  the  justice  of  the  peace.  This  is 
regarded  as  a  substantial  variance  between  the  judgment  nisi  and  the 
bond  itself,  which  was  offered  in  support  of  the  recitations  in  the 
judgment  nisi.  There  was  no  indictment  pending  as  alleged  in  the 
judgment  nisi  at  the  time  of  the  execution  of  the  bond,  and  Raymond 
w^as  not  required  to  answer  an  indictment. 

It  is  also  urged  that  the  bond  should  not  have  been  introduced  be- 
cause it  recites  an  impossible  date  in  addition  to  the  variance  between 
the  allegations  of  the  judgment  nisi  and  the  bond.  The  bond  was 
dated  and  executed  on  the  5th  of  December,  1919,  as  shown  by  its 
date  and  execution,  whereas  the  judgment  nisi  recites  that  the  bond 
was  executed  on  the  5th  of  December,  1918,  and  it  required  him  to 
appear  before  the  March  Term  of  the  District  Court,  1919.  The  date 
and  execution  of  the  bond  would  show  that  it  was  impossible  from 
that  date  to  require  Raymond  to  appear  before  the  District  Court  on 
the  previous  March.  This  arises  largely  out  of  the  same  question 
heretofore  mentioned. 

For  the  reasons  indicated  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Q.  Edw.  Williams  v.  The  State. 
No.  5741.    Decided  March  31,  1920. 

Misdemeanor — ^Notice  of  Appeal — Jurisdiction. 

The  Jurisdiction  of  this  court  does  not  attach  in  the  absence  of  a  notice 
of  appeal,  C.  C.  P.,  Art.  915. 

Appeal  from  the  County  Court  at  Law  No.  1  of  Harris  County. 
Tried  below  before  the  Honorable  Walter  E.  Monteith. 

Appeal  from  the  conviction  of  representing  a  life  insurance  com- 
pany without  a  certificate  of  authority ;  penalty,  a  fine  of  $500. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General  for  the  State. — Cited 
Stuart  V.  State,  123  S.  W.  Rep.,  590;  Narsingle  v.  State,  146  S.  W. 
Rep.,  934. 

MORROW,  Judge. — The  appellant  was  convicted  of  a  misdemeanor. 
We  find  in  the  record  no  notice  of  appeal.  The  Assistant  Attorney 
General  requests  a  dismissal  upon  that  ground.     The  jurisdiction  of 
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the  court  does  not  attach  in  the  absence  of  a  notice  of  appeal.    C.  C. 
P.,  Art.  915,  decisions  thereunder  Vernon's  Texas  Crim.  Statutes, 
vol.  2,  p.  877. 
The  appeal  is  dismissed. 

Dismissed. 


Emmett  Qusters  v.  The  State. 
No.  5753.    Decided  March  31,  1920. 

l.~Miirder — ^AccompUce — Charge  of  Court. 

Where,  upon  trial  of  murder  the  evidence  raised  the  issue  of  accomplice's 
testimony,  a  failure  to  charge  thereon  was  reversible  error. 

2.— Same — Co-defendants— Rules  Stated. 

Where  parties  are  Jointly  indicted  and  one  of  them  turns  State  evidence 
or  testifies  for  the  State,  the  court  should  submit  a  charge  presenting  tho 
question  of  accomplice's  testimony,  although  the  witness  so  jointly  indicted 
may  deny  participation  in  the  homicide.  Following:  Thomas  v.  State,  66 
Texas  Crim.  Rep.,  374,  and  other  cases. 

3.— Same — Argument  of  Counsel — Beversihle  Error. 

Where,  upon  trial  of  murder  State's  counsel  travelled  outside  of  the 
record,  saying:  "Let's  call  a  halt.  There  are  too  many  murders  committed 
in  this  county,  etc."    The  same  was  reversible  error. 

d.--Same — Evidence — Other  Transactions. 

Upon  trial  of  murder  it  was  not  permissible  to  show  the  manner  in 
which  the  body  of  deceased  was  buried,  or  that  he  was  a  pauper  buried  at 
the  expense   of   the  county. 

Appeal  from  the  District  Court  of  Wharton;  tried  below  before 
the  Honorable  M.  S.  Munson. 

Appeal  from  the  conviction  of  murder;  penalty,  sixty  years  im- 
prisonment in  the  penitentiary. 

Geo.  P.  Willis  &  S.  F.  Rowans  for  appellant. — On  question  of  charge 
on  accomplice's  testimony:  Williams  v.  State,  42  Texas  392;  Thomas 
V.  State,  147  S.  W.  Rep.,  262. 

On  question  of  argument  of  counsel:  Stevison  v.  State,  89  S.  W. 
Rep.,  1072 ;  Graham  v.  State,  123  S.  W.  Rep.,  691 ;  Mcintosh  v.  State. 
213  S.  W.  Rep.,  659. 

Alvin  M.  Owsley,  Assistant  Attorney  General  for  the  State. — On 
question  of  accomplice's  testimony:  Johnson  v.  State,  162  S.  W.  Rep., 
512;  Perry  v.  State,  155  S.  W.  Rep.,  365. 
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DAVIDSON,  Presiding  Judge. — ^Appellant  was  convicted  for  kill- 
ing Thomas  Bailey.  All  of  the  parties  are  negroes.  Bailey  came  to 
his  death  in  a  bed  in  a  house  where  he  had  been  sleeping  with  a  negro 
woman  during  the  night  preceding  the  homicide,  which  is  supposed 
to  have  occurred  about  daylight  or  a  little  afterward.  George  Davis 
slept  in  the  same  house  with  another  negro  woman.  Appellant  slept 
across  the  street  at  a  different  house  with  a  negro  woman.  There 
were  several  witnesses  sleeping  in  both  houses,  all  of  whom  testified. 
The  evidence  is  that  Bailey  killed  the  woman  he  was  sleeping  with, 
by  cutting  her  throat  and  that  his  throat  was  cut  in  the  same  way. 
A  negro  woman  testified  for  the  State  that  George  Davis  killed  Bailey. 
She  and  other  witnesses  in  that  house,  except  George  Davis,  testified 
that  appellant  was  not  present  but  at  another  house  across  the  street ; 
that  they  went  over,  woke  him  and  notified  him  of  what  had  occurred ; 
that  he  got  up,  dressed  and  went  over  to  the  place  of  the  homicide. 
All  witnesses  in  the  house  where  appellant  slept  testified  also  to  facts 
showing  an  alihi,  Davis  testified  that  he  saw  appellant  kill  Bailey  by 
cutting  him  with  a  knife ;  that  he  was  standing  close  by  when  it  oc- 
curred. The  grand  jury  indicted  appellant  and  Davis  jointly.  When 
the  case  was  called  for  trial  Davis  applied  for  a  severance,  which  was 
granted,  and  appellant  was  placed  upon  trial,  resulting  in  his  con- 
viction with  a  penalty  of  sixty  years  in  the  penitentiary.  Appellant 
by  the  witnesses  except  Davis  proved  an  alibi.  Davis  testified  that  ap- 
pellant killed  Bailey;  that  he  was  present,  standing  near  by  at  the 
time  but  denied  participation  in  the  homicide.  There  is  testimony 
also  showing  that  Bailey  had  been  keeping  as  his  mistress  the  woman 
he  killed,  and  had  had  difficulties  and  troubles  with  her,  had  assaulted 
her  previously,  and  had  threatened  to  kill  her.  When  advised  not  to 
do  so,  and  that  he  might  be  hung,  his  statement  was  to  the  effect  that 
they  would  not  punish  him,  that  when  he  killed  her  he  would  kill 
himself.  Under  the  circumstances  if  appellant  or  Davis  did  not  kill 
Bailey,  then  Bailey  committed  suicide.  Without  going  into  details 
of  the  statements,  the  testimony  being  voluminous,  this  would  sug- 
gest the  following  theories,  to-wit:  first,  that  deceased  committed 
suicide;  second,  that  by  the  testimony  of  Davis  appellant  killed  de- 
ceased, and,  third,  by  other  testimony  that  Davis  killed  deceased.  The 
State  evidently  followed  the  idea  that  Davis  and  appellant  were  joint- 
ly interested  in  the  killing,  and  so  believing  indicted  them  jointly  for 
the  homicide.    Davis  was  used  by  the  State  as  a  witness. 

The  court  failed  to  charge  the  jury  with  reference  to  the  law  of 
accomplice  testimony,  to  which  exception  was  properly  taken  and 
special  requested  instructions  refused  by  the  court  presenting  the 
theory  of  Davis  being  an  accomplice  and  the  law  applicable  to  ac- 
complice testimony.  We  are  of  opinion  that  the  court  should  have 
charged  the  law  applicable  to  accomplice  testimony  and  the  neces- 
sary corroboration.-  The  court  did  chargre  upon  the  theory  of  alibi, 
but  did  not  charge  upon  the  theory  of  suicide.    Where  parties  are 


Digitized  by  VjOOQ IC 


1920]  Ousters  v.  The  State.  183 

jointly  indicted  and  one  of  them  turns  State's  evidence  or  testifies 
for  the  State,  the  court  should  submit  a  charge  to  the  jury  present- 
ing the  question  of  accomplice  testimony  and  necessary  corroboration, 
although  the  witness  so  jointly  indicted  may  deny  participation  in 
the  homicide,  Williams  v.  State,  42  Texas,  392;  Kelly  v.  State,  1 
Texas  Crim.  App.,  638;  Thomas  v.  State,  66  Texas  Crim.  Rep.,  374. 
In  the  Thomas  case,  supra,  many  cases  supporting  this  proposition 
are  collated.  Without  specifying  those  cases  in  this  opinion  the 
Thomas  case  is  referred  to  for  a  list  of  said  cases.  We  think  the 
court  was  in  error  in  not  submitting  the  law  of  accomplice  testi- 
mony. 

Exception  was  reserved  to  statements  made  by  one  of  State's  coun- 
sel in  which  the  following  language  is  quoted:  **Lets  call  a  halt — 
There  are  too  many  murders  committed  in  Wharton  county.  The 
records  of  this  county  show  that  six  murders  have  been  committed 
in  Wharton  county  within  the  last  six  months,  and  four  within  four 
miles  of  the  courthouse."  There  was  no  evidence,  so  far  as  the  record 
is  concerned,  showing  that  these  matters  were  before  the  jury,  and  in 
fact  it  would  not  be  proper  for  the  State  to  have  so  shown.  Upon  an- 
other trial  remarks  of  this  character  should  be  avoided. 

There  is  another  bill  of  exceptions  which  recites  that  Crockett 
testified  he  drove  what  is  known  as  the  ** Beggars  wagon,"  that  he 
buried  people,  and  did  not  bury  anybody  except  paupers;  that  he 
works  and  buries  paupers  for  the  county,  and  the  county  pays  for  it ; 
that  he  buried  the  man  found  at  the  house  where  the  man  and  a 
woman  had  been  killed  about  the  6th  of  October ;  that  he  had  a  coun- 
ty coffin ;  that  he  did  not  find  anything  there  to  bury  him  in ;  that  he 
looked  in  the  room  where  he  was  and  did  not  see  anything;  that  if 
there  was  a  suit  of  clothes  laying  on  the  table  or  on  the  chairs  he 
would  have  seen  it,  and  that  he  did  look  for  something  to  bury  him 
in,  and  not  finding  this  he  wrapped  the  body  up  in  one  of  the  bloody 
sheets  that  was  lying  on  the  bed  and  put  him  in  the  coffin ;  that  he 
was  buried  in  that  way.  We  are  of  opinion  this  testimony  should  not 
have  gone  to  the  jury.  It  could  not  affect  appellant's  guilt  or  in- 
nocence, and  it  was  not  permissible  to  show  the  manner  in  which  the 
body  was  buried,  or  that  he  was  a  pauper  buried  at  the  expense  of 
the  county,  under  the  circumstances  detailed.  Appellant  was  not 
present  when  any  of  these  things  occurred.  If  he  participated  in  the 
killing  he  was  not  there  at  the  time  mentioned  by  Crockett,  and  was 
not  responsible  for  the  manner  of  deceased's  burial  by  the  county. 
What  effect  this  had  upon  the  jury  would  be  conjectural,  and  specu- 
lative, but  the  jury  allotted  appellant  sixty  years  in  the  penitentiary 
for  murder  when  they  could  have  fixed  the  punishment  at  the  mini- 
mum of  five  years.  This  testimony  should  not  be  permitted  to  go  to 
the  jury  upon  another  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Henry  Young  ^  The  State. 
No.  5766.     Decided  April  7,  1920. 

1. — Carrying  Pistol— Becognizance— Punishment. 

Where,  upon  appeal  from  a  conyiction  of  unlawfully  carrying  a  pistol, 
the  recognizance  was  not  in  substantial  compliance  with  Article  903,  Code 
Criminal  Procedure,  and  failed  to  state  the  punishment  assessed  against  the 
defendant,  the  same  was  insufficient.  Following  Watson  v.  State,  62  Tez&s 
Crim.  Rep.,  620,  and  other  cases. 

2. — Same — Rehearing — ^Former  Conviction — Separate  Offenses. 

Where,  upon  motion  for  rehearing,  it  was  shown  that  appellant  had  filed 
the  proper  recognizance,  the  case  will  be  heard  on  its  merits:  Defendant's 
contention  of  a  former  conviction  of  an  assault,  is  untenable,  although  the 
indictment  charged  that  he  was  then  and  there  unlawfully  carrying  a  pistol. 
This  was  mere  surplusage,  and  a  conviction  for  assault  does  not  bar  the 
prosecution  in  the  instant  case  for  unlawfully  carrying  a  pistol.  Following 
Nichols  V.  State,  37  Texas  Crim.  Rep.,  616,  and  other  cases. 

Appeal  from  the  County  Court  *»f  Aransas.  Tried  below  before 
the  Honorable  F.  Stevens. 

Appeal  from  the  conviction  of  unlawful  carrying  of  a  pistol;  pen- 
alty: a  fine  of  $100. 

The  opinion  states  the  case. 

No  brief  on  fie  for  appellant. 

Ahnn  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — By  motion  the  Assistant  Attorney  General 
suggests  that  this  court  has  not  acquired  jurisdiction  to  decide  this 
case  on  its  merits,  for  the  reason  that  a  recognizance  in  substantial 
compliance  with  the  statute  is  wanting.  On  appeal  to  this  court  the 
statute,  Article  903,  Code  of  Criminal  Procedure,  requires  that  the 
recognizance  in  a  case  of  misdemeanor  shall  state  the  punishment; 
at  least,  it  has  been  construed  in  a  uniform  line  of  decisions  to  be  in- 
complete if  it  fails  to  state  the  punishment.  Watson  v.  State,  62 
Texas  Crim.  Rep.,  620;  White  v.  State^  68  Texas  Crim.  Rep.,  147; 
151  S.  W.  Rep.,  826;  Goss  v.  State,  83  Texas  Crim.  Rep.,  349,  202  S. 
W.  Rep.,  956;  Hayes  v.  State,  83  Texas  Crim.  Rep.,  596,  204  S.  W. 
Rep.,  330.  In  the  instant  case  the  judgment  shows  that  the  fine  en- 
tered against  appellant  was  $100.  In  the  recognizance  the  fine  is 
described  as  **One  Hundred.'*    It  is  essential  that  the  recognizance 
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comply  with  the  law,  otherwise  it  would  be  inadequate  to  support  a 
judgment  forfeiting  bail. 

Under  the  facts  and  the  law,  we  are  constrained  to  sustain  the  mo- 
tion of  the  State,  and  the  appeal  is  accordingly  dismissed. 

Dismissed. 

ON  REHEARING. 

June  16,  1920. 

MORROW,  Judge. — The  order  heretofore  entered  dismissing  the 
appeal  is  set  aside  upon  the  motion  of  appellant  accompanied  by  a 
proper  recognizance.  On  the  merits  of  the  case,  the  conviction  is  for 
unlawfully  carrying  a  pistol  on  and  about  his  person.  He  was  previ- 
ously convicted  of  an  assault  in  an  indictment  charging  that  he  did 
*'then  and  there  while  unlawfully  carrying  on  and  about  his  person 
a  pistol,  with  the  said  pistol  in  and  upon  Willie  Bell  make  an  assault." 
The  occasion  upon  which  the  assault  was  made  was  the  same  as  that 
UDon  which  the  present  conviction  is  had.  The  contention  is  urged 
that  the  conviction  for  the  assault  bars  this  prosecution  for  unlaw- 
fully carrying  a  pistol.  The  indictment  in  the  assault  case  charged 
the  offense  awkwardly,  and  included  therein  surplusage,  that  is, 
** while  unlawfully  carrying  on  and  about  his  person  a  pistol''  was 
not  necessary.  The  indictment,  however,  we  think  did  not  charge  the 
appellant  with  the  offense  of  unlawfully  carrying  a  pistol,  but  in 
describing  the  occasion  charges  with  unnecessary^  particularity  that 
it  was  done  while  he  was  unlawfully  carrying  one.  The  offenses  are 
different,  punished  with  different  penalties,  and  that  of  unlawfully 
carrying  a  pistol  is  not  included  in  the  statutory  offense  of  an  as- 
sault. An  assault  may  be  made  with  a  pistol  unlawfully  carried. 
We  have  a  statute  expressly  so  declaring.  See  Vernon's  Texas  Grim. 
Statutes,  vol.  1,  art.  1024a.  The  case  of  Nichols  v.  State,  37  Texas 
Crim.  Rep.,  was  one  in  which  the  prosecution  was  for  unlawfully 
carrying  a  pistol.  The  plea  of  former  conviction  for  rudely  display- 
ing a  pistol  was  stricken  out,  and  the  ruling  sustained.  So  in  Burns 
V.  State,  36  Texas  Crim.  Rep.,  606,  the  propriety  of  a  double  con- 
viction was  recognized  where  one  was  charged  with  unlawfully  carry- 
ing a  pistol,  and  also  charged  on  the  same  occasion  with  carrying  it 
within  a  prohibited  distance  of  a  polling  place  during  an  election.  In 
Woodrow's  case,  50  Texas  Crim.  Rep.,  212,  the  ruling  was  that  a  plea 
of  former  acquittal  of  an  assault  with  intent  to  murder  was  not  avail- 
able in  bar  of  a  prosecution  for  unlawfully  carrying  a  pistol  upon 
the  same  occasion.  In  Ford's  case,  56  S.  W.  Rep.,  918,  the  plea  of 
former  conviction  *  *  charged  that  the  appellant  had  been  convicted  of 
an  assault  with  intent  to  murder,  and  that  the  carrying  of  the  pistol 
was  a  part  of  the  same  transaction,  that  is,  he  had  the  pistol  and  used 
it  in  said  assault."  This  plea  as  a  bar  to  the  prosecution  for  carry- 
ing the  pistol  was  rejected. 
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Our  attention  has  been  drawn  to  no  authorities  supporting  the 
view  of  appellant.  Those  we  have  cited  we  regard  as  analogous,  and 
in  our  judgment  the  reasons  expressed  in  them  controlling  their  rendi- 
tion support  the  ruling  of  the  trial  court. 

Tho  former  judgment  dismissing  the  appeal  is  set  aside,  the  mo- 
tion for  rehearing  granted,  and  the  judgment  affirmed. 

Affirmed, 


John  Walker  v.  The  State. 
No.  5715.     Decided  April  7,  1920. 

1. — Tick  Eradicatlon^AUegatloD  and  Proof. 

It  is  not  necessary  under  the  Tick  Eradication  Act  of  1917  to  allege  or 
prove  that  the  cattle  of  the  accused  were  infected  with  ticks*  or  that  they 
had  been  inspected*  as  was  held  in  previous  authorities,  and  it  not  being 
unreasonable  or  arbitrary,  the  law  must  be  upheld.  Distinguishing  McGee 
v.  State.  81  Texas  Crim.  Rep.,  210. 

2. — Same — CommlFsloner's  Court — Legislative  Intent — Statutes  Construed. 

Section  Five,  of  Chapter  Sixty,  was  amended  by  Chapter  Forty-four  of 
the  Acts  of  the  Regular  Session  of  the  Thirty-fifth  Legislature,  and  clearly 
indicates  the  intention  of  the  Legislature  to  make  the  matter  of  tick  eradi- 
cation in  the  several  counties,  one  for  which  the  expense  should  be  provided 
out  of  the  various  county  funds,  and  where  the  evidence  showed  that  fi. 
charge  of  twenty-five  cents  per  head  was  fixed  at  the  vat  where  defendant 
was  notified  to  dip  his  cattle,  his  defense  that  he  could  not  be  required  to 
pay  this  charge  or  compelled  to  dip  his  cattle  until  the  county  had  prepared 
proper  public  facilities,  such  defense  was  valid  and  his  specially  requested 
charge  should  have  been  given. 

.  Appeal  from  the  County  Court  of  Comanche.  Tried  below  before 
the  Honorable  Jno.  P.  Hoff. 

Appeal  from  a  conviction  of  failing  to  comply  with  the  tick  eradi- 
cation law.    Penalty :  a  fine  of  twenty-five  dollars. 

The  opinion  states  the  case. 

Y.  W.  Holmes,  for  appellant. — On  question  of  insuflBciency  of  in- 
formation and  complaint:  Trimble  v.  Hawkins,  197  S.  W.  Rep.,  224. 
Castleman  v.  Rainey,  211  S.  W.  Rep.,  630;  Serres  v.  Hammond,  214 
S.  W.  Rep.,  596. 

Alvin  M.  Owsley f  Assistant  Attorney  General,  for  the  State. — Cited 
Emberline  v.  State,  212  S.  W.  Rep.,  952. 

LATTIMORE,  Judge. — Appellant  was  convicted  for  violating  the 
Tick  Eradication  Law,  in  the  county  court  of  Comanche  County,  and 
given  a  fine  of  $25. 
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It  appears  that  Comanche  County  is  in  Zone  No.  1,  as  fixed  by  the 
terms  of  Chapter  60,  Acts  of  the  Regular  Session  of  the  Thirty-Fifth 
Legislature  known  as  the  *'Tick  Eradication  Law,''  and  that  on 
March  5,  1919;  a  quarantine  was  fixed  upon  said  county  by  proclama- 
tion of  the  Governor,  under  the  provisions  of  Sections  9  and  10  of 
said  Act.  Thereafter,  and  in  August,  1919,  appellant  was  duly  noti- 
fied to  appear  and  dip  his  cattle  at  a  certain  named  vat,  and  upon 
his  failure  to  comply,  this  prosecution  was  instituted. 

We  do  not  think  it  necessary  under  the  1917  act  to  allege  or  prove 
that  the  cattle  of  accused  were  infected  with  ticks,  or  that  they  had 
been  inspected,  as  was  held  under  the  1913  statute,  in  McQee  v.  State, 
81  Texas  Crim.  Rep.,  210,  194  S.  W.  Rep.,  652,  and  other  authorities 
cited  by  appellant.  An  inspection  of  one,  or  any  number  less  than 
the  whole,  could  not  determine  that  a  herd  of  cattle  were  free  from 
ticks;  nor  would  an  inspection  of  a  herd  at  a  given  date,  determine 
that  the  premises  or  range  occupied  by  said  cattle,  were  free  from 
ticks;  nor  that  such  .herd  might  not,  under  ordinary  conditions,  be 
again  infected  by  going  upon  an  infected  range,  or  by  having  in- 
fected cattle  cross,  or  come  upon  their  range.  As  we  understand  it,  the 
purpose  of  this  law  is  to  require  the  cattle  of  this  State  to  be  so 
treated  as  that  fever  carrying  ticks,  etc.,  will  not  attach  themselves 
to  such  cattle,  whenever  by  accident  or  necessity,  the  opportunity  for 
contagion  arises ;  and  that  to  attain  this  end,  the  Legislature  has  seen 
fit  to  make  obligatory,  within  the  terms  of  the  statute,  the  dipping 
of  all  cattle  in  this  State,  in  the  kind  and  character  of  solution  fixed 
by  authority  of  the  agency  established  for  the  execution  of  the  law, 
to-wit:  the  Live  Stock  Sanitary  Commission  of  Texas.  The  power  to 
make  this  law  is  confided  to  the  legislative  branch  of  the  govern- 
ment, and  so  long  as  its  terms  are  not  shown  to  be  unreasonable,  or 
their  execution  so  arbitrary  as  to  seem  oppressive,  we  must  uphold  it. 
We  find  nothing  in  the  Act  of  1917,  which  requires  an  inspection  of 
the  premises  or  cattle,  as  a  condition  precedent  to  the  dipping  of 
cattle,  when  properly  notified  so  to  do. 

But  one  other  question  will  be  discussed.  Section  5  of  said  Chap- 
ter 60  was  amended  by  Chapter  44,  Acts  of  the  Regular  Session  of 
the  Thirty-sixth  Legislature,  so  as  to  read  as  follows:  ''It  shall  be 
the  duty  of  the  county  commissioners  courts  to  co-operate  with  and 
assist  the  Live  Stock  Sanitary  Commission  in  protecting  the  live 
stock  of  their  respective  counties  from  all  malignant,  contagious,  in- 
fectious or  communicable  diseases,  whether  such  diseases  exist  with- 
in or  outside  the  county,  and  otherwise  protect  the  live  stock  inter- 
ests of  their  counties.  It  shall  be  the  duty  of  said  commissioners 
courts  to  co-operate  with  the  Live  Stock  Sanitary  Commission  and 
the  officers  working  under  the  authority  or  direction  of  said  commis- 
sion in  the  suppression  and  eradication  of  fever  carrying  ticks,  and 
all  malignant,  contagious,  infectious  or  communicable  diseases  of  live 
stock;  provided  when  it  becomes  necessary  to  disinfect  any  premises, 
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county,  or  sub-division  of  the  county  infected  with  fever  carrying 
ticks,  anthrax,  hog  cholera,  glanders,  foot  and  mouth  diseases,  bovine 
tuberculosis  or  contagious  abortion,  under  order  of  the  Live  Stock 
Sanitary  Commission,  the  County  Judge  of  the  county  where  said 
premises  are  located,  shall  have  such  disinfecting  done  at  the  expense 
of  the  county,  and  according  to  the  rules  and  regulations  of  the  Live 
Stock  Sanitary  Commission,  and  the  said  commissioners  courts  are 
hereby  authorized  and  empowered  and  directed  to  appropriate  moneys 
out  of  the  general  fund  of  their  counties  for  the  purpose  of  con- 
structing or  leasing  necessary  public  dipping  vats  within  their  coui* 
ties,  and  for  the  purchase  of  dipping  material,  and  for  the  construd, 
ing  of  any  other  facilities  and  for  the  purchasing  of  any  other  mater- 
ials for  the  hire  of  labor  necessary  to  destroy  the  disease  and  the  car- 
riers herein  mentioned.  Provided  that  for  permanent  improvements 
funds  may  be  expended  out  of  the  county  permanent  fund." 

This  seems  clearly  to  indicate  the  intention  of  the  Legislature  to 
make  the  matter  of  tick  eradication  in  the  several  counties,  one  for 
which  the  expense  should  be  provided  out  of  the  various  county  funds. 

The  expressions:  ** shall  have  such  disinfecting  done  at  the  expense 
of  the  county,''  and  '*The  commissioners  courts  are  hereby  authorized 
and  empowered  and  directed  to  appropriate  moneys  out  of  the  gen- 
eral fund  of  their  counties  for  the  purpose  of  constructing  or  leasing 
necessary  public  dipping  vats  within  their  counties,  and  for  the  pur- 
chase of  dipping  material,  and  for  the  constructing  of  any  other 
facilities,  and  for  the  purchasing  of  any  other  material,  for  the  hire 
of  labor  necessary  to  destroy  the  diseases  and  the  carriers  herein 
mentioned,"  would  seem  to  us  to  place  beyond  disput  the  fact  that 
after  the  taking  effect  of  such  amendment  of  1919,  such  disinfecting, 
dipping,  etc.,  was  to  be  at  the  expense  of  the  counties.  On  his  trial, 
it  was  shown  that  a  charge  of  twenty-five  cents  per  head  was  fixed  at 
the  vat  where  appellant  was  notified  to  dip  his  cattle.  One  of  his  de- 
fenses was,  that  he  could  not  be  required  to  pay  this  charge,  and  that 
he  could  not  be  compelled  to  dip  his  cattle  until  the  county  had  pre- 
pared proper  public  facilities ;  and  he  asked  a  special  charge  to  the 
effect  that  he  could  not  be  convicted  unless  it  was  shown  from  the 
evidence  that  public  facilities,  without  charge,  were  provided.  This 
special  instruction  the  trial  court  refused.  Said  amendment  of  1919 
went  into  effect  in  June  of  that  year,  and  was  effective  in  August, 
when  this  prosecution  was  instituted.  We  are  unable  to  conclude 
otherwise  than  that  such  defense  was  valid,  and  that  said  charge 
should  have  been  given.  That  the  Legislature  intended  to  make  this 
a  county  expense,  is  apparent  from  their  language.  As  to  whether 
they  had  the  power  to  direct  such  expenditure  of  county  funds,  is  a 
question  not  before  us. 

For  the  error  mentioned,  the  judgment  of  the  trial  court  is  reversed, 
and  the  cause  is  remanded. 

Reversed  and  remanded. 
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AsLEE  Watson  v.  The  State. 

No.  5764.     Decided  April  7,  1920. 

l.~Miirder^— Motion  for  New  Trial— Bule  Stated.  ' 

A  bill  of  exception  taken  to  the  overruling  of  a  motion  for  a  new  trial* 
will  not  suffice  to  bring  up  for  review  proceedings  bad  upon  the  trial,  to 
which  exceptions  should  have  been  taken  at  the  time  of  their  occurrence. 
Miller  v.  State,  59  Texas  Crim.  Rep.,  249,  and  other  cases. 

2.— Same— Objections  to  Charge  of  Court — ^Bules  Stated. 

In  the  absence  of  objection  taken  to  the  charge  of  the  court  before  the 
argument  of  counsel,  exceptions  thereafter  come  too  late  and  will  not  be 
considered  on  appeal. 

3.— Same — Sufficiency  of  the  Evidence. 

Where,  upon  trial  of  murder  and  a  conviction  of  said  ofCense,  the  evi- 
dence supported  the  conviction,  there  is  no  reversible  error. 

Appeal  from  the  District  Court  of  Houston.  Tried  below  before 
the  Honorable  John  S.  Prince. 

Appeal  from  a  conviction  of  murder;  penalty,  ten  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  of  murder,  in  the 
District  Court  of  Houston  County,  and  her  punishment  fixed  at  ten 
years  confinement  in  the  penitentiary. 

No  brief  is  oij  file  for  appellant,  and  the  record  contains  but  one 
bill  of  exceptions,  which  was  reserved  to  the  action  of  the  court  be- 
low, in  overruling  appellant's  motion  for  a  new  trial.  Examining 
said  motion,  we  find  in  same,  several  complaints  of  errors  said  to  have 
been  committed  by  the  admission  of  illegal  testimony;  and  also  com- 
plaints of  the  misconduct  of  the  jury,  and  other  matters  occurring 
upon  the  trial. 

It  seems  to  be  the  uniform  holding  of  this  court,  that  a  bill  of  ex- 
ceptions taken  to  the  overruling  of  a  motion  for  new  trial,  will  not 
suflBce  to  bring  up  for  review  proceedings  had  upon  the  trial,  to  which 
exceptions  should  have  been  taken  at  the  time  of  their  occurrence. 
Lerman  v.  State,  40  S.  W.  Rep.,  286;  Miller  v.  State,  59  Texas  Crim. 
Rep.,  249;  Golden  v.  State,  66  Texas  Crim  Rep.,  266,  146  S.  W.  Rep., 
945;  Wingate  v.  State,  69  Texas  Crim  Rep.,  234,  152  S.  W.  Rep., 
1078;  Simmons  v.  State,  73  Texas  Crim.  Rep.,  2S8,  164  S.  W.  Rep., 
843;  Walker  v.  State,  73  Texas  Crim.  Rep.,  99,  164  S.  W.  Rep.,  3. 
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Complaint  is  also  made  in  said  motion,  of  certain  portions  of  the 
charge  of  the  court  below.  It  appears  that  no  exceptions  were  taken 
to  said  charge  before  the  argument,  such  as  is  required  by  our  stat- 
utes.   We  are  compelled  to  hold  that  this  complaint  comes  too  late. 

It  is  also  insisted  that  the  verdict  is  contrary  to  the  law  and  the 
evidence.  All  the  parties  were  negroes,  and  there  is  evidence  which 
makes  apparent  the  fact  that  appellant  was  keeping  company  with 
deceased,  as  was  also  another  negro  by  the  name  of  Campbell.  Appel- 
lant claimed  upon  the  trial  that  deceased  had  made  some  threats 
against  her,  in  connection  with  her  being  with  the  negro  Campbell, 
and  she  says  that  a  short  time  before  she  shot  deceased,  he  struck  her 
with  his  fist ;  and  she  assigns  that  fact  as  the  motive  for  the  shooting. 
It  appears  from  the  State's  evidence  that  appellant  was  called  out  of 
the  house  where  she  was  by  deceased,  twice  on  the  night  of  the  homi- 
cide, and  shortly  before  the  same.  Witnesses  who  heard  them  talk- 
ing, said  that  deceased  talked  in  a  quite  voice,  but  that  appellant 
talked  loud.  Witness  Mary  Davis  testified  that  just  before  the  shoot- 
ing, she  heard  appellant  say  to  deceased,  substantially,  that  he  kept 
on  messing  around  with  these  other  women,  and  then  coming  and 
messing  around  her,  and  she  was  going  to  kill  him.  No  arms  of  any 
kind  were  found  on  deceased,  nor  did  appellant  claim  to  the  parties 
with  whom  she  talked  first  after  the  shooting,  that  he  made  any  kind 
of  attack  or  assault  upon  her.  The  weight  of  the  evidence  is  primar- 
ily for  the  jury,  and  there  appearing  facts  suflScient  to  justify  the 
verdict,  we  cannot  uphold  this  contention. 

No  error  appearing  in  the  record,  the  judgment  will  be  afSrmed. 

Affirmed. 


Frankie  Elam  v.  The  State. 
No.  5772.     Decided  April  7,  1920. 

1 . — Occupation — Intoxicating  Liquors — ^Election — ^Indictment. 

Where,  the  indictment  alleged  that  local  option  was  put  into  effect  in 
the  county  of  the  prosecution  by  an  election  held  in  1903,  and  that  there- 
after, in  1919.  defendant  followed  the  business  of  selling  intoxicating  liquors 
in  that  county,  it  was  immaterial  that  another  election  was  held  in  1906, 
as  they  both  resulted  favorably  to  local  option.  Following  Massie  v.  State, 
5:2  Texas  Crim.  Rep.,  550,  and  other  cases,  overruling  Byrd  v.  State,  51  Texas 
Crim.  Rep.,  539. 

2. — Same — Insufficiency  of  the  Evidence— Unknown  Purchasers — ^Indictment — 
Proof. 

Where,  the  indictment  alleged  that  defendant  pursued  the  business  of 
selling  intoxicating  liquors  in  local  option  territory,  naming  the  persons  to 
whom  he  made  the  sale,  and  that  he  made  other  and  different  sales  to  per- 
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sons  to  the  grand  Jurors  unknown,  and  the  court  Instructed  the  jury  that 
they  could  And  defendant  guilty  if  she  made  more  than  two  sales  to  parties 
unknown,  the  same  was  reversible  error,  as  a  conviction  cannot  be  had 
under  this  character  of  indictment  unless  the  sales  be  shown  to  the  parties 
named  in  the  indictment.  Following  Fisher  v.  State,  81  Texas  Crim.  Rep., 
568,  and  other  cases. 

3. — Same— Insui&ciency  of  the  Evidence. 

Where,  upon  trial  of  pursuing  the  occupation  of  selling  intoxicating 
liquors  in  local  option  territory,  the  evidence  was  insufficient  to  sustain  the 
bame.  the  same  was  reversible  error.  Following  Oearhart  v.  State,  81  'i^exas 
Crim.  Rep.,  540,  and  other  cases. 

Appeal  from  the  District  Court  of  Kaufman.  Tried  below  before 
the  Honorable  Joel  R.  Bond. 

Appeal  from  the  conviction  of  pursuing  the  occupation  of  selling 
intoxicating  liquors  in  local  option  territory;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

Tha  opinion  states  the  case. 

Thos.  R.  Bond  and  S.  J.  Osborne,  for  the  appellant. — Cited :  Byrd 
V.  State,  103  S.  W.  Rep.,  863;  Reese  v.  State,  199  S.  W.  Rep.,  469, 
and  cases  cited  in  the  opinion. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  for  pur- 
suing the  occupation  of  selling  intoxicating  liquors  in  prohibition 
territory. 

The  indictment  alleges  that  local  option  was  put  into  effect  in  Kauf- 
man County  by  an  election  held  in  1903,  and  that  thereafter,  in  1919, 
appellant  followed  the  business  of  selling  intoxicants  in  that  county. 
It  is  also  an  admitted  fact  that  another  local  option  election  was  held 
in  that  county  in  1906.  Appellant's  contention  is  that  the  election 
of  1906  supplanted  and  took  the  place  of  the  election  of  1903,  and 
that  the  indictment  should  have  so  averred.  Appellant  relied  upon 
the  case  of  Byrd  v.  State,  51  Texas  Crim.  Rep.,  539.  That  case  sup- 
ports his  proposition,  but  the  Byrd  case  was  overruled  in  Massie  v. 
State,  52  Texas  Crim.  R«p.,  550,  and  in  quite  a  number  of  cases  sub- 
sequently written.  See  Wade  v.  State,  53  Texas  Crim.  Rep.,  186; 
Wade  v^  State,  53  Texas  Crim.  Rep.,  300 ;  Johnson  v.  State,  53  Texas 
Crim.  Rep.,  340;  Wade  v.  State,  52. Texas  Crim.  Rep.,  610.  Those 
eases  hold  thflt  it  is  immaterial  which  election,  whether  that  of  1903 
or  1906,  is  alleged  and  relied  upon  by  the  State  in  cases  of  this  char- 
acter.   They  both  resulted  favorably  to  local  option. 

The  indictment  alleges  that  appellant  pursued  the  business  and  in 
doing  so  made  tw*  sales  of  intoxicating  liquors  to  Frank  McCormack 
and  two  sales  to  Raymond  Robinson,  one  on  the  1st  of  June,  1919, 
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and  the  other  on  the  1st  of  July,  1919,  and  that  he  made  other  and 
different  sales  to  persons  to  the  grand  jurors  unknown.  The  evidence 
discloses  that  Frank  McCormack  went  to  appellant's  residence  on 
two  different  occasions,  and  each  time  obtained  a  pint  of  whiskey. 
In  the  first  sale  when  he  called  for  the  whiskey  she  got  the  whiskey 
and  delivered  it  to  him,  but  he  paid  Rufus  Hall  who  was  present 
His  second  purchase  occurred  about  as  follows :  He  went  to  the  house 
about  two  weeks  after  the  first  sale  and  called  for  a  pint  of  whiskey. 
Appellant  was  taking  a  bath  and  called  a  negro  woman  named  Helen 
Gladney,  why  got  the  whiskey  and  gave  it  to  McCormack.  The  evi- 
dence fails  to  show  a  sale  to  Raymond  Robinson.  He  testified  he  went 
to  appellant's  place  to  get  whiskey,  but  before  it  was  delivered  and 
while  he  was  at  the  house  appellant  was  arrested  as  was,  it  seems, 
Helen  Gladney  and  Rufus  Hall.  These  constituted  the  sales  proved 
with  reference  to  the  parties  whose  names  are  alleged  in  the  indict- 
ment as  purchasers.  Helen  Gladney  testified  that  there  had  been 
sales  to  other  parties  whose  names  she  did  not  know,  but  if  she  saw  the 
parties  would  recognize  them.  Under  her  evidence  she  would  be  a 
principal  in  the  transaction  in  that  she  assisted,  and  aided  appellant 
though  she  had  no  interest  it  seems  in  the  whiskey  or  the  proceeds  of 
sale.  The  testimony  indicates  that  appellant  did  not  own  the  whiskey, 
had  no  interest  in  it,  but  that  it  belonged  to  Rufus  Hall. 

The  court  in  Section  2  of  his  charge  informed  the  jury  that  it  was 
necessary  for  the  State  to  prove  beyond  a  reasonable  doubt  that  dur- 
ing the  months  of  January,  February,  March,  April,  May,  June,  July, 
August  and  September,  1919,  and  before  the  presentment  of  the  in- 
dictment, the  defendant  engaged  in  or  pursued  the  occupation  or 
business  of  selling  intoxicating  liquors,  and  that  it  would  also  be 
necessary  to  prove  that  while  so  engaged  she  made  at  least  as  many 
as  two  or  more  sales  of  intoxicating  liquors  during  the  time  men- 
tioned. Applying  the  law  to  the  ease  he  instructed  the  jury  that  if 
between  the  first  day  of  January  and  the  thirtieth  day  of  September, 
1919,  appellant  engaged  in  or  pursued  t^.  occupation  of  selling  in- 
toxicating liquors,  and  if  they  should  further  believe  that  defendant 
while  so  engaged  upon  the  dates  above  mentioned  made  as  many  as 
two  distinct  sales  of  intoxicating  liquors  to  Prank  McCormack,  or  if 
they  should  find  beyond  a  reasonable  doubt  that  appellant  while  so 
engaged  made  as  many  as  two  dittinct  sales  of  intoxicating  liquors  to 
persons  unknown,  or  if  they  should  find  that  appellant  sold  liquors 
to  Frank  McCormack  and  Raymond  Robinson,  they  would  find  him 
guilty.  Exception  was  reserved  to  these  charges,  and  also  to  subdivi- 
sion No.  6  of  the  charge.  It  will  be  observed  from  these  charges  that 
the  court  authorized  the  jury  to  find  appellant  guilty  if  she  made 
more  than  two  sales  to  unknown  parties.  There  are  other  exceptions 
to  the  charge,  but  this  is  fatal  to  the  conviction  under  the  authorities. 
A  conviction  cannot  be  had  under  this  character  of  indictment  un- 
less the  sales  be  shown  to  the  parties  named.  The  fact  cannot  be  re- 
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lied  upon  for  conviction  that  sales  were  made  to  other  parties  not 
named  in  the  indictment.  If  it  was  thought  necessary  to  rely  upon 
other  sales,  their  names  should  be  specifically  alleged,  or  if  not  known 
that  fact  should  be  alleged.  It  should  be  shown  upon  the  trial  that 
the  grand  jury  used  legal  diligence  to  ascertain  the  names  of  the  un- 
known parties.  This  was  not  done.  The  appellant  not  only  excepted 
to  these  phases  of  the  charge,  but  asked  special  instructions  which 
were  refused.  For  this  reason  this  judgment  must  be  reversed.  That 
the  court  was  in  error  in  submitting  for  conviction  sales  to  unknown 
parties  see  Fisher  v.  State,  81  Texas  Crim.  Rep.,  573 ;  Rhodes  v.  State, 
75  Texas  Crim.  Rep.,  659;  Young  v.  State,  81  Texas  Crim.  Rep.,  656; 
Keese  v.  State,  82  Texas  Crim.  Rep.,  447. 

It  is  contended  the  evidence  is  not  suflfieient.  Had  appellant  been 
charged  with  violating  the  Local  Option  Law  the  evidence  would 
have  been  sufficient  to  show  two  sales  to  McCormack.  There  was  no 
sale  to  Raymond  Robinson  as  testified  by  himself.  He  went  to  pur- 
chase the  whiskey  but  did  not  obtain  it.  This  evidence  is  not  suffi- 
cient to  show  that  appellant  was  pursuing  the  business  of  selling  in- 
toxicants. It  seems  that  under  the  testimony  she  had  no  interest  in 
the  whiskey,  but  it  belonged  to  Rufus  Hall,  who  lived  in  her  house 
as  did  the  witness  Helen  Gladney.  Rufus  Hall  did  not  testify,  hav- 
ing been  arrested,  charged  with  the  same  offense.  Helen  Gladney  did 
testify,  but  she  was  also  charged  with  a  violation  of  the  law  and  is  an 
accomplice.  Her  testimony  is  the  only  evidence  that  refers  to  sales 
to  unknown  parties.  She  is  not  corroborated  in  regard  to  such  sales. 
This  leaves  the  case  with  two  sales  about  two  weeks  apart  made  to 
the  witness  McCormack.  Under  quite  a  number  of  decisions  this  evi- 
dence would  not  be  sufficient  to  constitute  the  business  of  selling  in- 
toxicants. See  Gearhart  v.  State,  81  Texas  Crim.  Rep.,  540;  Young 
V.  State,  81  Texas  Crim.  Rep.,  656 ;  Fisher  v.  State,  81  Texas  Crim. 
Rep.,  568 ;  Reese  v.  State,  82  Texas  Crim.  Rep.,  447. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


f  Roy  Churchua  v.  The  State. 

No.  5767.     Decided  April  7.  1920. 

Torgery — ^PaBSing  Forged  Instruments. 

I  Where,  the  indictment  alleged  forgery  In  one  count  and  in  another  pass- 

[  ing  a  forged  instrument  and  the  State  dismissed  the  first  count  and  elected 

I  to  try  upon  the  second  count,  there  was  no  reversible  error,  even  if  the  first 

}  ^nvnt  was  subject  to  demurrer. 
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Appeal  from  the  District  Court  of  Brown.  Tried  below  before  the 
Honorable  J.  O.  Woodward. 

Appeal  from  a  conviction  of  passing  a  forged  instrument ;  penalty, 
five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  indictment  against  appellant 
contains  two  counts,  one  for  forgery  and  the  other  for  passing  a 
forged  instrument.  Motion  was  made  to  quash  the  first  count  charg- 
ing forgery.  The  State  dismissed  as  to  this  count  and  elected  to  try 
upon  the  count  charging  passing  a  forged  instrument,  and  upon  this 
conviction  was  had.  This  presents  no  reversible  error,  even  if  it  be 
conceded  that  the  count  w^hich  charges  forgery  was  subject  to  demur- 
rer. This  opinion  does  not  pass  upon  that  question  as  it  was  not  in 
the  case  as  tried  by  the  jury.  This  is  the  only  question  presented  for 
revision,  and  the  judgment  will  be  aflSrmed. 

Affirmed. 


CoLUER  Griffin  v.  The  State. 
No.  5749.     Decided  AprU  7.  1920. 

1. — Theft  of  a  Hog — PoBsesslon — Requested  Charge — Accustomed  Kange. 

Where,  upon  trial  of  theft  of  a  hog,  the  evidence  showed  that  the  animal 
had  wandered  from  his  accustomed  range,  and  the  defendant  contended  that 
it  was  not  in  the  possession  of  the  aUeged  owner  at  the  time,  and  requested 
a  charge  that  hogs  not  in  the  accustomed  range  would  not  be  in  the  pos- 
session of  their  owner,  the  same  was  correctly  refused;  as  it  was  shown  that 
the  animal  was  in  the  care,  control  and  management  of  the  alleged  owner, 
bf  ing  on  its  accustomed  range  up  to  a  comparatively  short  time  before  the 
alleged  theft  and  had  only  recently  wandered  away. 

2. — Same — Ownership — ^Rule  Stated. 

Unless  possession  of  some  one  other  than  the  real  owner  be  shown  in 
a  case  where  the  animal  has  recently  wandered  away  out  of  its  accustomed 
range,  it  is  proper  to  allege  ownership  and  possession  in  such  real  owner 
if  known.  Following  Alford  v.  State,  31  Texas  Crim.  Rep.,  299  and  other 
cases,  and  if  the  owner  be  not  known  to  the  grand  jury,  the  ownership  may 
be  alleged  in  an  unknown  owner. 

3. — Same — Evidence — Motive — Other   Transactions — ^Bill   of  Exceptions. 

Where,  upon  trial  of  theft  of  a  hog  it  was  shown  that  the  slaughtered 
carcasses  of  four  hogs  were  found  hanging  in  the  smokehouse  of  defendant 
while  the  officers  attempted  to  make  a  search  of  the  premises  and  defendant 
personally,  and  some  other  parties  immediately  drew  their  pistols  and  began 
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shooting  at  the  officers  and  members  of  the  searching  party,  such  facts  were 
admissible  in  evidence;  besides  the  bill  of  exceptions  was  defectiye.  Follow- 
ing Mitchell  Y.  State,  52  Texas  Grim.  Rep.,  37. 

1 — Same — Evldenca — Gk>od  Faith — Requested  Charge. 

Where,  upon  trial  of  theft  of  a  hog,  the  defendant  claimed  the  same  as 
his  property,  the  court  should  have  submitted  a  requested  charge  on  the 
question  of  good  faith,  as  the  court's  main  charge  failed  to  submit  this 
question  and  was  duly  excepted  to;  and  this  although  there  was  testimony 
that  the  defendant  had  said  that  these  hogs  were  "strays,"  as  this  was  a 
question  of  facts  for  the  jury. 

Appeal  from  the  District  Court  of  San  Jacinto.  Tried  below  before 
the  Honorable  J.  L.  Manry. 

Appeal  from  a  conviction  of  theft  of  a  hog ;  penalty,  fours  years  in 
the  penitentiary. 

The  opinion  states  the  case. 

J.  M.  Hansbro  and  Earle  Adams,  for  the  appellant. — On  question 
of  claim  of  right:  Lee  v.  State,  55  Texas  Crim.  Rep.,  379;  Evans  v. 
State,  55  id.,  450;  Richard  v.  State,  127  S.  W.  Rep.,  824;  Abrigo 
v.  State,  178  S.  W.  Rep.,  518. 

On  question  of  admitting  shooting  affair. 

Alvin  M,  Owsley y  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  District 
Court  of  San  Jacinto  County,  of  the  offense  of  the  theft  of  a  hog,  and 
his  punishment  fixed  at  confinement  in  the  penitentiary  for  a  term  of 
four  years. 

It  appears  from  the  testimony,  that  appellant  lived  some  five  or  six 
miles  from  the  owner  of  the  alleged  stolen  hog,  and  that  a  bunch  of 
hogs,  claimed  by  the  State  to  belong  to  the  alleged  owner— one  Knight 
—had  wandered  from  their  accustomed  range;  and  one  of  the  ques- 
tions raised  by  appellant  is,  that  in  such  case,  if  the  hog  was  taken 
at  all,  it  was  not  in  the  possession  of  the  alleged  owner  at  the  time. 
A  special  charge  was  asked,  to  the  effect  that  hogs,*  in  their  accustomed 
range,  are  in  the  possession  of  their  owner,  but  if  not  in  such  range^ 
the  possession  of  their  owner  would  not  extend  to  them.  We  think 
this  special  charge  was  properly  refused.  The  hog  was  shown  by  the 
State's  testimony,  to  have  been  in  the  care,  control,  and  manage- 
ment of  the  alleged  owner,  and  on  his  range  up  to  a  comparatively 
short  time  before  the  alleged  theft,  and  to  have  recently  before  said 
taking,  wandered  a  few  miles  from  the  home  of  the  said  owner.  Un- 
less possession  of  some  one  other  than  the  real  owner  be  shown  in 
some  way  in  such  case,  we  think  it  proper  to  allege  ownership  and 
possession  in  such  real  owner,  if  known.  It  is  held  in  a  number  of 
cases  that  livestock  cannot  of  their  own  volition,  change  owners.    Al- 
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ford  V.  State,  31  Texas  Grim.  Rep.,  299 ;  Denton  v.  State,  69  S.  W. 
Rep.,  142 ;  Taylor  v.  State,  75  S.  W.  Rep.,  35.  That  the  owner  is  out 
of  the  State  when  the  property  is  stolen,  will  not  change  the  posses- 
sion from  him,  if  he  did  not  leave  said  property  in  the  care,  control, 
and  management  of  another,  or  if  the  actual  care,  control  and  man- 
agement of  another  has  not  supervened.  Webb  v.  State,  44  S.  W. 
Rep.,  498 ;  Parks  v.  State,  89  S.  W.  Rep.,  1064.  We  are  of  opinion 
that  an  animal  on  the  range  or  commons,  is  in  the  possession  of  its 
owner,  if  such  owner  be  the  last  person  exercising  care,  control,  and 
management  of  said  animal  before  same  is  taken.  Of  course,  if  the 
name  of  the  true  owner  be  not  known  to  the  grand  jury,  and  same 
cannot  be  ascertained  by  them,  it  would  be  proper  in  such  case  to 
allege  ownership  and  possession  in  an  unknown  owner. 

Some  days  after  the  allege<i  theft,  the  slaughtered  carcasses  of  four 
hogs  were  found  hanging  in  the  smokehouse  of  appellant.  After  an 
examination  by  the  searching  party,  appellant  was  arrested,  and  an 
attempt  made  to  search  him,  whereupon  he  said  to  a  number  of  other 
parties  present,.  ** Here,  now,  boys,  get  your  guns,''  and  immediately 
he  and  some  other  parties  drew  their  pistols  and  began  shooting  at  the 
officers  and  members  of  the  searching  party.  All  this  evidence  was 
admitted  over  objections,  which  objections  do  not  seem  to  be  prop- 
erly preserved  and  here  presented  by  bills  of  exception,  it  appearing 
from  the  statement  of  facts  that  various  objections  were  made  and 
overruled  by  the  trial  court,  he  stating  at  the  time  that  appellant 
could  have  his  bill.  Our  statutes  are  plain  on  this  point,  and  the  re- 
quirements for  bills  of  exception  are  therein  set  forth  and  discussed, 
but  in  view  of  the  fact  that  this  case  must  be  reversed  for  another 
reason,  and  of  the  fact  that  said  testimony  may  be  offered  again,  we 
deem  it  proper  to  mention  this  matter.  Such  evidence  is  held  ad- 
missible.   Mitchell  V.  State,  52  Texas  Grim.  Rep.,  37. 

The  identification  of  the  carcass  of  the  alleged  stolen  hogs,  was  by 
means  of  their  earmarks,  aided  by  the  finding  of  some  spots  on  one 
of  them.  It  appears  from  the  testimony  that  appellant  had  a  number 
of  hogs  on  the  range,  and  that  he  claimed  to  have  been  giving  the 
same  marks  found  in  the  ears  of  the  alleged  stolen  hogs,  said  marks 
having  been  given  for  his  son,  according  to  his  statement,  for  about 
tw^o  years.  When  the  searching  party  went  to  his  premises  on  the 
occasion  in  question,  they  told  him  they  had  a  search-warrant,  and  he 
replied  that  they  did  not  need  any,  and  escorted  them  to  his  smoke- 
house, and  told  them  to  examine  the  hogs.  The  ears  of  the  hogs  hang- 
ing in  the  smokehouse  were  intact,  and  no  attempt  had  been  made  to 
disguise  or  change  the  marks.  Mr.  Knight,  the  alleged  owner,  after 
testifying  that  he  identified  two  of  said  hogs  as  his,  stated  on  cross- 
examination,  as  follows:  **This  negro  said  they  were  his  hogs.  He 
claimed  them  as  his  .  .  .  He  made  no  objection  to  my  examining 
them,  and  he  claimed  them  as  his — claiming  them  for  his  hogs — he 
claimed  the  hogs  as  his  boy's.*'     Further,  the  witness  Knight  testi- 
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fied  to  having  a  civil  suit  with  appellant  over  the  possession  of  the 
hogs  thereafter;  that  he  claimed  them,  and  appellant  claimed  them. 
In  this  condition  of  the  record,  it  appears  beyond  question  that  ap- 
pellant was  entitled  to  have  the  jury  instructed  substantially  that  if 
he  took  said  hogs,  believing  in  good  faith  that  they  belonged  to  him, 
or  to  his  boy,  he  would  not  be  guilty  of  the  theft. 

The  main  charge  of  the  trial  court  was  excepted  to  by  appellant, 
because  of  the  failure  to  instruct  the  jury  that  if  defendant  took  said 
hog  under  an  honest  claim  of  right,  and  believing  it  to  be  his  property, 
even  though  mistaken,  he  would  not  be  guilty  of  theft;  and  the  fol- 
lowing special  charge  was  asked  by  appellant : 

"Although  the  jury  may  believe  from  the  evidence  that  the  hog 
belonged  to  Knight,  yet  if  the  jury  believe  (or  have  a  reasonable 
doubt  in  the  matter)  that  defendant  took  the  hog,  believing  honestly 
at  the  time  of  the  taking,  that  it  was  his  hog,  then  the  essential  ele- 
ment of  fraudulent  intent  would  be  lacking,  and  the  defendant  should 
be  acquitted." 

An  examination  of  the  charge  of  the  court  discloses  that  no  af- 
firmative presentation  of  this  defensive  theory  appears  therein,  said 
charge  merely  following  the  usual  form  for  such  theft.  In  our  opin- 
ion, such  charge,  or  one  embodying  this  defense,  should  have  been 
given.  The  question  of  whether  such  taking  was  in  fact  under  an 
honest  claim  or  right,  is  one  for  the  jury. 

There  was  testimony  in  the  case  that  appellant  had  spoken  of  this 
particular  bunch  of  hogs,  after  they  came  into  his  neighborhood,  as 
**strays,"  and  as  wondering  to  whom  they  belonged;  but  all  this  is 
matter  to  be  considered  by  the  jury,  and  would  not  justify  the  trial 
court  in  refusing  to  charge  the  law  on  all  the  issues  raised  by  the 
testimony. 

For  the  error  mentioned,  the  judgment  of  the  trial  court  will  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  E.  Gandy  v.  The  State, 

No.  5744.     Decided  April  7,  1920. 

1.— 'Tick  Eradication — Information— Validity  of  Law. 

Where  defendant  contended  that  the  Act  of  the  Thirty-fifth  Legislature, 
known  as  the  Tick  Eradication  Law,  was  invalid  because  it  prescribed  two 
penalties  for  the  same  offense,  such  contention  is  untenable,  as  the  offenses 
mentioned  in  Sections  15  and  22  in  said  Act,  are  not  the  same. 

2.— Same — Local  Option — Statutes  Construed. 

Defendant's  contention  that  said  Tick  Eradication  Law  has  no  force  and 
effect  in  counties  where  no  local  option  election  under  the  terms  and  pro- 
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visions  of  Section  7  of  said  Act  has  been  held,  is  untenable.  Following  Mc- 
Gee  Y.  State,  81  Texas  Grim.  Rep.,  210;  and  other  cases.  Said  law  is  not  a 
local  option  law  as  is  contemplated  by  the  terms  of  Section  23,  Article  16, 
of  the  Constitution  of  Texas,  but  is  a  State-wide  Act;  and  the  provision 
contained  in  Section  7  is  simply  to  hasten  the  operation  of  said  law  as  to 
such  counties. 

3.<— Same — ^Evidence — Disability  of  Defendant — Statutes  Construed. 

Upon  trial  of  a  violation  of  the  Tick  Eradication  Law,  the  defendant 
should  have  been  permitted  to  show  the  fact  that  he  was  ill  at  the  time 
when  he  was  required  to  dip  his  cattle,  and  physically  unable  to  take  his 
cattle  to  the  dipping  vat,  as  the  Tick  Eradication  Law  is  not  immune  from 
the  application  of  rules  of  reasonableness,  both  in  construction  and  enforce- 
ment. 

Appeal  from  the  County  Court  of  Smith.  Tried  below  before  the 
Honorable  W.  R.  Castle. 

Appeal  from  a  conviction  of  a  violation  of  the  tick  Eradication 
law.    Penalty ;  a  fine  of  $25. 

The  opinion  states  the  case. 

Nat.  W,  BrookSf  for  appellant. — On  question  of  local  option  law: 
Clark  V.  Finley,  93  Texas,  180;  Armstrong  v.  Traylor,  87  id.  603. 

Alvin  M.  Owsley,  Assistant  Attorney  General  for  the  State. — Cited : 
Emberline  v.  State,  212  S.  W.  Rep.,  952,  and  cases  cited  in  opinion. 

LATTIMORE,  Judge. — Appellant  was  convicted  for  the  violation 
of  the  Tick  Eradication  Law,  in  the  county  court  of  Smith  County, 
and  punished  by  a  fine  of  $25. 

-  It  appears  from  the  record  that  appellant  made  a  motion  to  quash 
the  complaint  and  information,  on  the  ground  that  the  same  charged 
no  offense,  for  the  reason  that  the  Act  of  the  Thirty-fifth  Legisla- 
ture, Chapter  60,  known  as  the  **Tick  Eradication  Law,"  is  invalid  as 
to  the  penalty,  because  it  prescribed  two  penalties  for  the  same  of- 
fense. We  do  not  think  the  offenses  mentioned  in  Sections  15  and 
22,  in  said  Act,  are  necessarily  the  same,  nor  that  the  punishment 
affixed,  is  intended  to  be  for  the  same  offense.  That  offense  punished 
by  the  terms  of  Section  15,  is  the  refusal  to  dip  cattle  after  proper 
notification;  that  mentioned  and  set  out  in  Section  22,  seems  to  be 
for  failure  to  use  dip  of  the  strength  and  kind  ofiicially  prescribed. 
As  further  grounds  of  said  motion  to  quash,  appellant  urges  that 
said  tick  eradication  law  has  no  force  and  effect  in  counties  where  no 
local  election  under  the  terms  and  provisions  of  Section  7,  of  said 
Act,  has  been  held.  The  contrary  to  this  position  has  been  held  by 
our  Courts.  See  Castleman  et  al.  v.  Rainey,  211  S.  W.  Rep.,  637*; 
McGee  v.  State,  194  S.  W.  Rep.,  952 ;  81  Texas  Crim.  Rep.,  210.  We 
are  satisfied  that  the  Legislature,  in  dealing  with  the  question  of  the 
health  and  well-being  of  the  large  live-stock  interests  in  this  State. 
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has  the  right  and  power  to  enact  a  law,  by  the  terms  of  which  the 
rules  and  regulations  prescribed  by  the  Livestock  Sanitary  CommiS' 
sion,  for  the  purpose  of  preventing  disease,  and  promoting  health 
among  such  livestock,  is  binding  upon  the  citizens  so  far  as  the  same 
appear  reasonable  in  their  terms  and  methods  of  enforcement.  Nor 
do  we  think  it  necessary,  for  the  validity  of  such  law,  that  the  same 
contain  the  local  option  feature ;  nor  that  the  fact  that  there  is  a  local 
option  feature,  necessarily  invalidates  the  remainder  of  the  law.  An 
examination  of  Section  7  of  the  Act  under  investigation,  discloses  the 
fact  that  said  section  presents  a  local  option  feature,  but  a  close  read- 
ing of  the  same  shows  that  it  only  involves  the  vote  of  the  people  of  a 
given  county,  to  decide  whether  or  not  they  wish  tick  eradication  be- 
gun and  carried  on  under  the  direction  of  the  Livestock  Sanitary 
Commission;  the  only  conclusion  of  the  matter,  as  outlined  in  said 
section,  in  the  event  a  majority  of  the  votes  be  unfavorable,  being 
that  the  county  judge  shall  so  notify  said  commission.  It  is  also  pro- 
vided in  said  section,  that  if  a  majority  of  the  votes  be  favorable,  the 
entire  machinery  of  the  law,  the  making  of  rules  and  regulations,  the 
appointment  of  inspectors,  and  the  enforcement  of  the  law,  are  all  to 
be  confided  to  said  Livestock  Commission.  We  think  said  Tick  Eradi- 
cation Law  is  not  a  local  law,  such  as  is  contemplated  by  the  terms  of 
Section  23,  of  Article  16  of  our  Constitution.  Said  Act  is  a  State- 
wide act,  providing  for  the  prevention  of  disease  and  promoting 
health  among  the  livestock  of  the  entire  State.  The  only  local  option 
feature  contained  in  said  Act,  as  we  view  it,  is  the  provision  contained 
in  Section  7,  whose  only  effect  seems  to  be  to  hasten  the  operation  of 
said  law  as  to  such  counties.  It  is  specifically  provided  by  the  terms 
of  said  Act,  that  at  times  stated  therein  for  each  of  the  three  zones 
named,  said  Livestock  Commission  shall  then  proceed  to  declare  a  quar- 
antine against  so  much  of  the  territory  in  said  zone  as  is  not  then  free 
from  ticks.  The  exercise  of  this  power  by  the  Commission,  would  put 
into  active  operation,  as  to  the  whole  State,  those  measures  which  are 
necessary  to  tick  eradication;  said  quarantine  a  declaration,  after 
said  named  dates,  however,  having  application  only  to  those  portions 
of  the  State  which  have  not  theretofore,  by  vote  of  the  citizens  of  the 
several  counties,  invited  the  aid  and  immediate  assistance  of  said  ' 
Commission,  in  freeing  them  from  ticks.  It  will  aLso  be  observed  by 
an  examination  of  this  statute,  that  the  adoption  of  quarantine,  as 
provided  by  Section  7,  does  not  place  any  quarantine  around  a  given 
county,  or  set  in  actual  operation  any  law  governing  the  same,  but 
it  is  provided  that  upon  the  ascertainment  of  the  fact  that  the  vote  is 
favorable,  the  said  Livestock  Commission  shall  be  notified,  and  that 
said  Commission,  moving  within  the  further  provisions  of  said  Act, 
may  then  proceed  to  have  the  quarantine  placed  around  said  county, 
and  thus  begin  the  work  of  tick  eradication  therein.  We  repeat  that 
we  do  not  think  this  is  a  local  law  in  the  sense  used  by  our  constitu- 
tion, wherein  a  law  already  framed  and  ready  of  operation  and  en- 
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forcement,  is  submitted  to  the  voters  of  a  given  territory,  by  whose 
vote  alone  its  application  and  vitality  are  decided.  We  are  unable  to 
agree  with  this  contention  of  appellant. 

By  his  bill  of  exception  No.  8y  appellant  shows  that  the  testimony 
of  witnesses  to  establish  the  fact  that  he  was  sick  on  August  30, 
1919,  and  physically  unable  to  take  his  cattle  to  the  dipping  vat  on 
that  date  as  directed,  was  offered  by  him,  and  upon  objection  by  the 
State,  said  testimony  was  rejected.  This  was  error.  The  complaint 
was  filed  on  September  1,  1919,  and  charged  appellant  with  having 
failed  and  refused  to  dip  his  cattle  on  August  30,  1919.  If  in  fact, 
appellant  was  prevented  by  any  cause  beyond  his  control,  such  as 
sickness,  from  complying  with  the  exact  terms  or  requirements  of 
the  law,  from  complying  with  the  exact  terms  or  requirements  of  the 
law,  proof  of  such  fact  would  be  a  defense.  The  Tick  Eradication 
Law  is  not  immune  from  the  application  of  rules  of  reasonableness, 
both  in  construction  and  enforcement.  Large  powers  are  given  the 
Sanitary  Livestock  Commission,  and  the  courts  will  safeguard  the 
exercises  of  same,  and  the  carrying  out  of  the  purpose  of  the  law  in 
such  manner  as  that  a  citizen  may  not  be  penalized  for  a  failure 
which  is  not  a  refusal,  and  for  which  he  offers  to  show  that  he  ought 
not  to  be  held  legally  responsible.  The  court  should  have  admitted 
the  testimony  under  a  proper  instruction  that  if  in  fact  appellant  was 
thus  prevented,  he  would  not  be  guilty. 

For  the  error  mentioned,  the  judgment  of  the  trial  court  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


Virgil  Carter  v.  The  State. 
No.  5747.     Decided  April  7.  1920. 

Murder— Manslauglitei — ^Provokliig  Difficulty. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  evi- 
dence suggested  only  the  issues  of  murder  and  justifiable  homicide,  and  did 
not  raise  the  question  of  provoking  the  difficulty,  the  court's  charge  on  the 
law  of  provoking  the  difficulty  is  reversible  error.  Following  Thomas  v. 
State,  71  Texas  Crim.  Rep.,  387,  and  other  cases. 

Appeal  from  the  District  Court  of  San  Jacinto  County.  Tried  be- 
low before  the  Honorable  J.  L.  Manry. 

Appeal  from  a  conviction  of  manslaughter;  penalty;  twenty  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 
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J.  M,  Hanshro  and  Earle  Adamsy  for  the  appellant. — On  question 
of  the  court's  charge  on  provoking  the  difficulty:  Casner  v.  State,  43 
Texas  Crim.  Rep.,  12,  and  cases  cited  in  opinion. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  conviction  is  for  manslaughter.  The  ap- 
pellant, using  a  single-barrel  shotgun,  shot  and  killed  Herndon  Kel- 
ley.  The  appellant  and  Kelley's  wife  were  the  only  eyewitnesses. 
From  the  evidence,  we  understand  the  theory  of  the  State  to  have 
been  that  the  appellant,  inspired  by  malice  growing  out  of  a  quarrel 
with  the  deceased  and  abusive  language  uttered  by  the  deceased 
against  the  appellant  some  four  weeks  before  the  homicide,  under- 
took to  waylay  and  kill  him.  This  theory  is  supported  by  the  testi- 
mony of  the  wife  of  the  deceased,  from  which  it  appears  that  a  short 
time  before  the  homicide  took  place  and  on  the  same  day,  while  the 
deceased  and  wife,  riding  in  a  wagon  drawn  by  oxen,  were  traveling 
along  a  road  which  passed  near  the  home  of  the, appellant,  they  saw 
the  appellant  come  out  of  his  gate,  walk  on  the  road  a  short  distance, 
and  then  go  into  the  woods;  that  after  traveling  some  200  yards  or 
more  along  the  road,  they  found  it  obstructed  by  a  log  which  had 
fallen  acro.ss  it,  and  the  deceased  got  out  of  the  wagon  and  engaged 
in  clearing  the  brush  away  so  that  they  could  proceed  on  their  jour- 
ney; that  while  thus  engaged,  the  appellant  appeared  in  the  road  be- 
yond the  deceased  and  his  wife,  with  a  shotgun  in  his  hands  in  a 
shooting  position,  and  apparently  endeavoring  to  shoot  the  deceased, 
the  bushes  presenting  some  obstruction  to  his  view ;  that  the  deceased, 
observing  him,  went  to  his  wagon,  and  while  getting  his  gun  the  ap- 
pellant shot  him.  The  first  shot  taken  effect  but  not  being  fatal,  the 
deceased  fired,  when  the  appUant  took  shelter  behind  a  tree,  re-loaded 
his  gun,  and  fired  the  fatal  shot. 

The  theoorj'  of  the  appellant,  supported  by  his  testimony  and  some 
circumstances,  was  that  he  had  left  his  home  and  gone  into  the  woods 
to  hunt  his  horse,  taking  his  gun  according  to  habit  for  the  purpose  of 
hunting ;  that  the  road  forked  a  short  distance  from  his  house,  and  he 
was  unaware  of  the  prong  which  was  taken  by  the  deceased ;  and  that 
while  engaged  in  hunting  his  horse,  he  came  out  of  the  woods  into  the 
road  beyond  the  point  at  which  the  deceased  had  stopped  his  wagon 
and  while  the  deceased  was  on  the  ground ;  that  while  in  the  road  he 
heard  the  bell  which  was  on  his  horse  and  stopped  to  determine  its 
locality,  when  he  saw  the  deceased,  who  said  to  him:  **You  God-damn 
yellow  son-of-a-bitch,  you  are  waylaying  in  the  road  for  me,*'  im- 
mediately following  which  the  deceased  fired.  The  appellant,  under- 
taking to  shoot,  discharged  his  gun  before  he  got  it  to  a  level,  and  hear- 
ing the  wife  of  deceased  call  to  him  not  to  pursue  appellant  longer, 
that  he  was  armed,  the  appellant  fled  to  a  tree  some  feet  distant,  the 
deceased  firing  at  him  again  before  he  reached  the  tree,  snd  once  after 
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he  did  so — three  shots  in  all — and  while  in  the  act  of  firing  the  fourth, 
the  appellant  fired  the  fatal  shot,  immediately  running  to  his  home, 
and  soon  afterwards  voluntarily  surrendering. 

There  was  some  testimony  that  the  appellant,  soon  after  the  previous 
quarrel,  had  uttered  a  threat  against  the  deceased,  which  was  com- 
municated to  the  deceased.  The  shots  that  struck  deceased  took  effect 
in  his  hreast  and  arm.  The  tracks  upon  the  ground  and  the  condi- 
tion of  the  growth  indicated  that  the  point  from  which  the  first  shot 
was  fired  by  the  appellant  was  in  the  road  at  a  place  where  the  view 
of  the  deceased  was  unobstructed,  and  where  the  appellant  was  in 
plain  view  of  the  deceased.  Two  empty  shells  from  the  Winchester  of 
the  deceased  were  found  near  his  body. 

The  court  submitted  to  the  jury  the  issues  of  murder,  manslaughter, 
and  self-defense,  qualifying  the  latter  with  a  charge  on  provoking 
the  difficulty.  It  occurs  to  us  that  the  facts  suggested  only  the  issues 
of  murder  and  justifiable  homicide,  and  that  the  subject  of  provoking 
the  difficulty  did  not  arise.  From  the  standpoint  of  the  State,  if  its 
evidence  was  accepted,  the  deceased  made  no  attack  upon  the  appel- 
lant, but  the  appellant  waylaid  him  and  shot  him  while  the  deceased 
was  in  the  act  of  trying  to  get  a  weapon  to  defend  himself.  The  law 
of  provoking  the  difficulty  arises  when  the  deceased  is  the  attacking 
party,  his  attack  brought  about  by  the  words  or  acts  of  the  accused, 
intended  to  bring  on  the  attack  in  order  that  advantage  may  be  taken 
to  slay  his  adversary  and  escape  the  consequences.  It  was  said  by  Mr. 
Branch : 

**A  charge  on  provoking  the  difficulty  should  never  be  given  unless 
self  defense  is  an  issue  and  there  are  facts  in  evidence  which  show  that 
deceased  made  the  first  assault  on  defendant  and  that  defendant,  in 
order  to  have  a  pretext  for  killing  or  inflicting  bodily  injury  upon 
deceased,  did  some  act  or  used  some  words  intended  to  and  calculated 
to  bring  on  a  difficulty.  Varnell  v.  State,  26  Texas  Crim.  App.,  56 ; 
Wilson  V.  State,  36  S.  W.,  587 ;  Grayson  v.  State,  57  S.  W.,  809 ;  White 
V.  State,  42  Texas  Crim.  Rep.,  571.  Casner  v.  State,  43  Texas  Crim. 
Rep.,  12 ;  McMahon  v.  State,  46  Texas  Crim.  Rep.,  549 ;  Burnett  v. 
State,  51  Texas  Crim.  Rep.,  22 ;  Johnson  v.  State,  67  Texas  Crim.  Rep., 
441,  149  S.  W.  165 ;  Sanchez  et  al.  v.  State,  70  Texas  Crim.  Rep.,  24, 
156  S.  W.  220.'' 

Branch's  Annotated  Texas  Penal  Code,  p.  1095.  Nothing  in  the 
State's  testimony  in  the  instant  case  would,  in  our  opinion,  justify  the 
court  in  submitting  the  issue  of  self-defense,  and  if  the  case  depended 
alone  upon  the  testimony  of  the  appellant  the  attack  made  by  the 
deceased  was  unprovoked.  The  true  issues  were  murder  and  justifica- 
tion. The  charge  on  the  law  of  provoking  the  difficulty  puts  into  the 
case  an  issue  not  raised  by  the  evidence,  and  one  which  is  always 
harmful  because  it  abridges  the  right  of  self-defense.  Thomas  v.  State, 
71  Texas  Crim.  Rep.,  387;  other  cases  cited  in  Branch's  Annotated 
Texas  Penal  Code,  p.  1096. 
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The  submission  of  the  issue  of  provoking  the  diflBculty  in  the  absence 
of  evidence  raising  it  constitutes  error  requiring  reversal,  which  is 
ordered. 

Reversed  and  remanded. 


Ex  Parte  Arthur  Stallcups. 

No.  5727.    Decided  April  7,  1920. 

1.— City  Cluurter  and  Ordinance-— Senrice  Oar— Habeas  Oorpns. 

Where,  the  City  of  Houston  had  abolished  the  stands  for  parking  auto- 
mobiles and  so  amended  the  ordinances,  limiting  the  number  of  stands,  but 
providing  that  the  auto  or  vehicle  carrying  passengers  could  stop  along  the 
streets  and  take  on  or  discharge  passengers  without  limitation  as  to  terri- 
tory, and  relator  was  arrested  for  having  his  car  stationed  or  parked  at  one 
of  the  stands  designated  in  one  of  the  former  ordinances,  held  that  the  same 
^  was  a  reasonable  regulation  and  defendant  was  finable. 

j  2.— Sam»— Beasonable  Regulation — Police  Power. 

I  What  may  be  reasonable  has  been  the  subject  of  a  great  deal  of  litl- 

!  gation,  legislation,  and  judicial  construction,  but  relator  not  having  shown 

that  the  abolition  of  the  stand  he  subsequently  occupied  Is  unreasonable, 
or  that  it  in  any  way  worked  a  hardship  upon  him,  the  court  must  assume 
I  that  the  ordinance  was  reasonable.     Following  Green  v.  San  Antonio,  17S 

I  S.  W.  Rep.,  6,  and  other  cases,  and  the  writ  for  habeas  corpus  is  dismissed. 

Prom  Harris  County. 

Original  habeas  corpus  proceedings,  asking  release  from  arrest  for 
viomting  a  city  ordinance  with  reference  to  parking  automobiles. 
The  opinion  states  the  case. 

Tunley  &  Clark  for  relator. 

Earner  Stephenson,  Attorney  for  City  of  Houston. — Cited  cases  in 
opinion. 

Alvin  M.  Owsley y  Assistant  Attorney  General  for  the  State. 

DAVIDSON,  PREsroiNQ  Judge. — This  is  an  original  application 
for  a  writ  of  habeas  corpus,  which  was  set  down  for  submission  and 
duly  submitted  for  hearing. 

The  agreed  statement  of  facts  shows  that  the  applicant  was  con- 
victed of  violating  a  city  ordinance  of  the  city  of  Houston  for  stopping 
his  rent  car  upon  the  streets  of  Houston.  He  entered  a  plea  of 
,  guilty  in  each  of  two  cases  and  was  fined  five  dollars.    At  the  time  he 

was  arrested  in  the  cases  his  car  was  stationed  at  one  of  the  stands 
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mentioned  in  a  former  ordinance,  but  which  stand  had  been  abolished 
by  a  subsequent  ordinance  mentioned  in  the  application  for  writ  of 
habeas  corpus.  From  this  state  of  facts  it  seems  there  had  been  a 
previous  ordinance  designating  certain  points  on  streets  in  Houston 
where  autos  could  take  their  stand  in  taking  on  and  discharging  pas- 
sengers. The  later  ordinance  limited  the  number  of  stands,  but  pro- 
vided that  the  auto  or  vehicle  carrying  passengers  could  stop  along 
the  streets  and  take  on  or  discharge  passenger.  This  seems  to  have 
been  practically  without  limitation  as  to  territory.  Applicant,  under 
this  state  of  facts,  was  arrested  for  having  his  car  stationed  at  one  of 
the  stands  designated  in  the  former  ordinance  which  was  abolished 
by  the  later  ordinance. 

We  are  of  opinion  that  applicant  could  not  claim  the  right  to  take 
his  stand  at  the  particular  place,  or  that  the  city  was  without  power 
to  abolish  that  particular  stand  and  pass  other  ordinances  controlling 
and  regulating  vehicles  w^hich  carry  passengers.  He  was  not  charged 
\yith  loitering  along  the  streets  under  the  new  ordinance,  but  was 
charged  wdth  taking  his  stand  at  a  place  formerly  authorized  but 
later  abolished.  It  seems  from  the  special  charter  that  the  city  of 
Houston  was  granted  rather  extensive  powers  in  regard  to  controlling 
and  regulating  the  streets  of  that  city  and  the  traffic  along  them.  In  a 
general  way  it  may  be  stated  correctly  that  the  Legislature  has  power 
to  grant  cities  special  charters  and  clothe  them  with  authority  to 
carry  out  the  purposes  of  the  charter,  provided,  however,  that  the 
power  granted  shall  not  violate  any  provisions  of  the  Constitution, 
nor  shall  there  be  any  derogation  of  any  general  law  of  the  State, 
and  also  that  they  must  be  reasonable  and  not  arbitrary  and  oppres- 
sive. The  streets,  of  course,  are  controlled  and  under  the  supervision 
of  the  city  for  the  benefit  of  its  inhabitants.  Those  who  live  within 
the  corporate  limits  have  a  right  to  carry  on  business  in  a  legitimate 
w^ay,  and  unless  the  ordinance  violates  some  of  the  guaranteed  rights 
of  the  citizenship,  or  some  law  of  the  State,  it  would  not  be  subject 
to  be  held  unreasonable  or  arbitrary.  The  people  to  be  affected  may 
carry  on  or  pursue  any  legitimate  business  or  calling  subject  to  the 
restrictions  above  mentioned,  and  to  reasonable  regulations.  What 
may  be  reasonable  has  been  the  subject  of  a  great  deal  of  litigation 
and  legislation  as  well  as  judicial  construction,  l)ut  it  occurs  to  us 
that  the  applicant  has  not  shown  that  the  abolition  of  the  stand  he 
subsequently  occupied  is  unreasonable,  or  that  it  in  any  way  worked 
a  hardship  upon  him.  W^hy  the  city  council  abrogated  that  particular 
stand  is  not  shown,  nor  has  it  been  shown  that  it  was  without  the 
power  of  the  city  council  legitimately  exercised.  The  creation  of 
stands  of  this  character  and  their  abolition  is  largely  discretionary 
with  the  city  council.  What  may  operate  at  one  time  to  create  the 
stand  may  be  not  proper  at  another  time.  The  sollution  of  these  mat- 
ters is  largely  within  the  discretion  of  the  city  council  and  in  order 
to  show  their  unreasonableness  facts  must  be  adduced.    In  a  general 

Digitized  by  LjOOQIC 


1920]  Beard  v.  The  State.  205 

way  it  may  be  stated  that  the  authorities  hold  that  such  ordinances 
are  within  the  power  of  the  city  council  and  the  authority  conferred 
upon  the  governing  body  of  the  municipal  corporation,  and  unless,  it 
violates  the  Constitution  or  the  general  law  of  the  land  as  enacted  by 
the  legislature,  or  is  unreasonable  and  arbitrary,  they  will  be  upheld. 
Green  v.  San  Antonio,  178  S.  W.  Rep.,  .6 ;  Booth  v.  Dallas,  179  S.  W. 
Rep.,  301;  Auto  Transit  Co.  v.  Ft.  Worth,  182  S.  W.  Rep.,  685; 
Peters  v.  San  Antonio,  195  S.  W.  Rep.,  989 ;  Craddock  v.  San  Antonio, 
198S.  W.  Rep.  634;  Dallas  v.  Gill,  190  S.  W.  Rep.,  1144;  Ex  parte 
Parr,  82  Texas  Crim.  Rep.,  525,  200  S.  W.  Rep.,  404. 

Nothing  being  shown  by  this  record  to  sustain  the  contention  of  ap- 
plicant, we  are  of  opinion  that  the  writ  of  habeas  corpus  should  not 
be  granted,  and  it  is,  therefore,  dismissed. 

Dismissed. 


VmoiL  Presley  Beard  v.  The  State. 
No.  5758.     Decided  April  7.  1920. 

l.^Bobbery — SuiUcitocy  of  the  Evidence. 

Where,  upon  trial  of  robbery  by  the  use  of  firearms,  the  evidence  fully 
supported  the  conviction,  there  was  no  reversible  error. 

2.— Same — Continuance— Want  of  Diligence. 

Where,  the  application  for  continuance  showed  a  want  of  diligence  the 
same  was  correctly  overruled. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  the 
Honorable  Wm.  Pierson. 

Appeal  from  a  conviction  of  robbery;  penalty,  five  years'  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Porter  &  Porter,  for  the  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  rob- 
bery by  the  use  of  firearms,  and  allotted  five  years  in  the  penitentiary. 

The  evidence  fully  supports  the  conviction.  Briefly,  the  statement 
of  facts  shows  that  the  assaulted  party,  Jim  Johnson,  representing  Mr. 
Darrough,  a  farmer  of  Kaufman  County,  went  to  Dallas  seeking  cot- 
ton pickers,  and  thence  to  Hillsboro  on  a  similar  mission.  While  at 
Hillsboro  he  engaged  appellant  and  another  negro  to  accompany  him 
to  Kaufman  County  as  cotton  pickers.  He  and  appellant  and  two 
other  negroes,  one  known  as  **Big  Boy'*  and  the  other  as  ''Red/'  en- 
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gaged  in  a  game  in  a  two  story  negro  hotel.  Johnson  lost  two  dollars, 
and  loaned  appellant  two  dollars.  This  game  it  seems  lasted,  so  far 
as  Johnson  and  appellant  were  concerned,  about  an  hour  or  such  mat- 
ter. That  they  took  the  train  then  for  Greenville ;  that  Big  Boy  also 
accompanied  them.  Johnson  let  **Big  Boy'*  have  five  dollars,  and 
when  they  redched  Dallas  **Big  Boy'*  left  the  train  stating  he  would 
go  to  Kaufman  on  the  following  morning.  Both  Big  Boy  and  appellant 
claimed  that  their  wives  and  families  resided  in  Greenville;  that  ap- 
pellant and  Johnson  went  on  to  Greenville,  from  which  point  they 
were  to  go  to  'Kaufman  the  following  morning.  Appellant  for  reasons 
stated  by  him  got  off  the  train  not  at  the  usual  place  but  at  a. different 
place  before  reaching  the  depot,  and  induced  Johnson  to  get  off  with 
him;  that  they  went  through  an  alley  in  an  out  of  the  way  part  of 
town,  and  while  in  this  alley  appellant  turned  upon  Johnson  with  a 
six-shooter  and  demanded  his  money,  which  was  seventy-one  dollars. 
Within  a  very  short  time  on  the  same  night  the  ofi&cers  arrested  ap- 
pellant and  took  from  him  sixty-six  dollars  and  a  six-shooter.  When 
appellant  took  the  seventy-one  dollars  from  Johnson  he  let  him  have 
five  dollars  for  his  expenses  and  transportation  until  he  could  reach 
Kaufman  County  the  following  day.     This  is  substantially  the  case 

Appellant  asked  for  process  to  Corsicana  in  Navarro  County  for 
his  mother  and  brother  as  witnesses  to  testify  to  his  good  character, 
and  also  process  to  Hill  County  for  *'Big  Boy''  and  **Red."  By  Big 
Boy  and  Red  he  expected  to  prove  that  Johnson  had  engaged  them 
in  a  game  and  lost  quite  a  sum  of  money,  and  that  Big  Boy  won  it, 
A  further  description  of  these  witnesses  is  not  given,  nor  were  the 
other  parties  in  the  game  sought,  or  the  keeper  of  the  hotel.  There 
is  an  intimation  in  the  application  for  continuance  that  the  owner  of 
the  hotel  was  aware  of  the  game.  The  question  of  suspended  sentence 
did  not  and  could  not  arise  in  a  case  of  this  sort.  The  process  for  his 
mother  and  brother  was  not  executed.  The  application  is  too  general 
in  its  terms  and  too  indefinite  as  to  witnesses  and  residences,  and  the 
diligence  was  not  in  accord  with  the  law.  There  was  no  service  on 
them.  He  recites  statements  in  his  application  which  show  that  Big 
Boy  went  to  Dallas,  and  claimed  his  residence  to  be  in  Hunt  County 
at  Greenville.  Where  **Red''  lived  is  not  shown  or  stated  outside 
of  the  fact  it  was  at  Hillsboro  where  the  game  was  played.  The  fact 
is,  this  application  does  not  present  itself  so  as  to  require  serious  con- 
sideration. If  appellant  lived  at  Greenville  as  he  told  the  witness  and 
victim  Johnson,  and  his  reputation  was  good,  it  would  have  been 
an  easy  matter  to  have  obtained  character  witnesses  if  such  proof 
could  be  made,  but  there  is  nothing  to  show  that  his  mother  or  brother 
lived  in  Navarro  County  at  Corsicana  outside  of  the  fact  that  he 
issued  process  to  that  county. 

Believing  there  is  no  error  in  the  record  the  judgment  will  be 
affirmed. 

Affirmed, 
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Pete  Felchack  v.  The  State. 
No.  5757.    Decided  April  7,  1920. 

1. — Tick  Eradicatioii — ^Variance— AJlegati<m  and  Proof. 

Where,  the  information  for  a  violation  of  the  tick  eradication  law  al- 
leged that  an  election  was  held  in  the  county  of  the  prosecution,  putting  in 
force  said  law,  but  the  only  proof  supporting  said  allegation  of  said  election 
was  the  certified  copy  of  the  supplemental  proclamation  of  the  governor, 
such  as  is  provided  for  by  Section  7  of  Chapter  60,  Act  of  the  Regular  Ses- 
sion of  the  Thirty-fifth  Legislature,  the  same  was  insufficient. 

2. — Same — Judicial  Cognisance — Proclamation  of  GoYemor. 

While  the  courts  take  judicial  cognizance  of  the  proclamations  of  the 
Governor,  they  will  not  take  judicial  cognizance  of  the  fact  that  a  local 
option  election  has  been  held,  or  that  such  law  is  in  force  in  any  particular 
territory.  Following:  Robinson  v.  State,  69  Texas  Crim.  Rep.,  496,  154  S. 
W.  Rep..  947  and  other  cases. 

?.. — Same — Statutes  Construed— Law  in  Force — ^Election — ^Proof  Beanired. 

In  a  prosecution  of  this  kind  when  had  under  the  provisions  of  Sections 
9  and  10  of  the  Tick  Eradication  Law,  a  certified  copy  of  the  proclamation  of 
the  Governor  would  be  sufficient  to  establish  the  existence  of  the  quarantine; 
but  proof  of  the  holding  of  the  election  and  putting  same  into  effect  should 
be  made  as  in  other  cases  of  violation  of  Local  Option  Laws. 

4.— Same— Date  of  OfTense— Kotlce  for  Dipping. 

The  date  of  the  alleged  offense  should  correspond  with  that  in  the 
written  notice  served  for  dipping  the  cattle. 

Appeal  from  the  County  Court  of  Washington.  Tried  below  be- 
fore the  Honorable  W.  R.  Ewing. 

Appeal  from  a  conviction  of  a  violation  of  the  Tick  Eradication 
Law ;  penalty,  a  fine  of  $100. 

The  opinion  states  the  ease. 

C.  B.  Johnson  and  A.  W.  Hodde,  for  the  appellant. — Cited :  Hill  v. 
State,  124  S.  W.  Rep.,  940. 

Alvin  M,  Owsley,  Assistant  Attorney  General  for  the  State. — Cited : 
Embreline  v.  State,  212  S.  W.  Rep.,  952. 

LATTIMORE,  Judge. — ^Appellant  was  convicted  for  the  violation 
of  the  Tick  Eradication  Law,  and  his  punishment  fixed  at  a  fine  of 
$100. 

In  this  ease  there  appears  a  fatal  variance  between  the  allegations 
and  the  proof.  In  the  complaint  and  information,  it  is  alleged  that 
an  election  was  held  in  Washington  County,  on  January  4,  1919,  to 
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determine  whether  said  county  should  take  up  and  prosecute  the  work 
of  tick  eradication  in  said  county;  at  which  election,  a  majority  of 
the  votes  cast  were  in  favor  thereof,  and  that  said  law  was  thereafter 
put  into  effect  in  said  county,  in  manner  and  form  prescribed  by 
statute ;  that  thereafter,  to-wit,  on  June  21,  1919,  appellant  failed  and 
refused,  etc.  Upon  the  trial,  the  only  testimony  offered  to  establish 
the  above  allegations  in  regard  to  the  holding  of  the  election,  was  a 
certified  copy  of  the  supplemental  proclamation  of  the  Governor,  such 
as  is  provided  for  by  Section  7,  of  Chapter  60,  Acts  of  the  Regular 
Session  of  the  Thirty-fifth  Legislature.  The  courts  take  judicial 
cognizance  of  the  proclamations  of  the  governor — ^Casino  v.  State,  34 
S.  W.  Rep.,  769,  but  will  not  take  judicial  cognizance  of  the  fact  that 
a  local  option  election  has  been  held,  or  that  such  law  is  in  force  in 
any  particular  territory.  Robinson  v.  State,  69  Texas  Grim.  Rep., 
496,  154  S.  W.  Rep.,  947;  Green  v.  State,  69  Texas  Crim.  Rep.,  550, 
155  S.  W.  Rep.,  210;  Jackson  v.  State,  70  Texas  Crim.  Rep.,  582,  157 
S.  W.  Rep.,  1196;  Lewis  v.  State,  73  Texas  Crim.  Rep.,  16,  163  S.  W. 
Rep.,  705.  Will  the  recital  in  a  proclamation  of  the  steps  necessary 
to  establish  that  a  local  option  election  has  been  held  be  sufiScient  to 
amount  to  legal  proof  of  such  facts? 

The  applicable  part  of  said  Section  7,  is  as  follows : 
**The  county  judge  shall  immediately  so  notify  the  Live  Stock  Sani- 
tary Commission,  and  upon  receipt  of  such  notice  from  the  county 
judge  of  the  county  so  holding  the  election,  the  Live  Stock  Sanitary 
Commission  shall  cause  to  be  issued  a  supplemental  proclamation  sign- 
ed by  the  Governor  of  Texas,  proclaiming  a  quarantine  around  said 
county,  and  the  citizens  of  said  county  in  co-operation  with  and  under 
the  direction  of  the  Live  Stock  Sanitary  Commission  shall  begin  work 
of  tick  eradication  within  thirty  days  of  the  issuance  of  the  said  sup- 
plemental proclamation. ' ' 

It  therefrom  appears  that  the  supplemental  proclamation  provided 
for,  must  be  signed  by  the  governor,  and  must  proclaim  a  quarantine 
around  the  county  having  held  the  election.  This  being  all  that  is 
necessary  by  statute  with  reference  to  said  proclamation,  we  will  be 
compelled  to  hold  the  recitals  therein,  in  so  far  as  it  might  be  sought 
by  same  to  establish  the  facts  leading  up  to  said  proclamktion,  to  be 
hearsay.  In  this  connection,  we  observe  that  by  the  provisions  of 
Section  9  of  said  Act,  proclamations  of  quarantine  by  the  Governor 
are  made  necessary  in  the  cases  therein  mentioned,  in  counties  which 
have  not  held  elections  and  are  not  free  from  ticks;  and  we  further 
note  in  Section  10  of  said  Act,  that  upon  the  issuance  of  the  proc- 
lamation provided  for  ?n  Section  9,  every  premise  in  the  counties 
afTected  by  said  last  named  proclamation,  shall  at  once  become  quaran- 
titled.  We  believe,  in  case  of  a  prosecution  for  the  violation  of  this 
law,  when  had  under  facts  bringing  such  prosecution  within  the  pro- 
visions of  Sections  9  and  10  thereof,  a  certified  copy  of  the  proclama- 
tion of  the  Governor  would  be  sufficient  to  establish  the  existence  of 
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the  quarantine ;  but  we  find  no  provision  in  reference  to  the  supple- 
mental proclamation  mentioned  in  Section  7,  where  by  its  issuance 
is  made  by  statute  the  only  condition  precedent  to  the  existence  of 
quarantine.  We  think,  under  the  allegations  in  this  case,  the  proof 
of  the  holding  of  the  electioa,  and  putting  same  into  effect,  should 
have  been  made  as  in  other  cases  of  violation  of  local  option  laws, 
inasmuch  as  the  allegations  set  up  that  the  quarantine  resulted  from 
the  holding  of  such  election. 

It  is  also  alleged  in  the  information,  that  the  date  of  the  offense 
was  June  21,  1919,  and  the  notice  shown  in  the  statement  of  facts  to 
have  been  served  on  appellant,  notified  him  to  appear  and  dip  his 
cattle  on  June  25th,  or  four  days  after  the  date  of  the  alleged  offense. 
It  might  be  pleaded  and  shown  that  appellant  failed  to  dip  his  cattle  on 
the  day  named  in  his  notice,  and,  if  sufficient  allegations  thereof 
appear,  that  he  failed  to  dip  thereafter ;  but  we  have  grave  doubts  as 
to  whether  the  proof  corresponds  when  the  prosecution  is  for  failing 
to  dip  cattle  at  a  time  which  is  shown  to  have  been  before  the  time 
fixed  in  the  statutory  notice  served  upon  the  accused.  The  date  of 
the  alleged  offense  should  correspond  with  that  in  the  written  notice 
served. 

For  the  reasons  mentioned,  the  judgment  of  the  trial  court  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Alp  Thurogood  v.  The  State. 
No.  5748.     Decided  AprU  7,  1920. 

Aflsault  to  Murder — Aggravated  Assault — Oliarge  of  Court. 

Where,  upon  trial  of  assault  to  murder  and  a  conviction  of  that  offense, 
the  evidence  raised  the  issue  of  aggravated  assault,  it  was  immaterial  from 
what  testimony  said  issue  was  raised,  and  an  appropriate  instruction  should 
have  been  given,  and  the  court's  failure  to  submit  a  charge  on  the  law  of  ag- 
gravated assault  as  requested  by  the  defendant  is  reversible  error. 

Appeal  from  the  District  Court  of  San  Jacinto.  Tried  below  before 
the  Honorable  J.  L.  Manry. 

Appeal  from  the  conviction  of  manslaughter;  penalty,  two  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

J.  M.  Hansbrc  and  Earle  Adams,  for  appellant. — On  question  of 
court's  charge:  Sanders  v.  State,  148  S.  W.  Rep.,  566;  Skinner  v. 
State,  154  S.  W.  Rep.,  1007. 

87  Tex.— 14  ^  j 
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Alvin  M.  Owsley,  Assistant  Attorney  General  for  the  State. — Cited : 
Hooper  v.  State,  160  S.  W.  Rep.,  1188;  Crutchfield  v.  State,  152  S.  W. 
Rep.,  1053. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  as- 
sault to  murder  and  given  two  years  in  the  penitentiary. 

The  evidence  discloses  that  there  was  a  question  of  ownership  of 
hogs  arising  between  Collie  GrifHn,  a  negro,  and  A.  B.  Knight,  a  white 
man.  Griffin  killed  a  couple  of  hogs  which  were  claimed  by  Knight  as 
his  property.  An  investigation  of  the  matter  was  instituted,  and  on 
the  morning  of  the  trouble  evidenced  by  this  record  five  white  men, 
two  being  officers,  who  summoned  two  other  white  men,  and  these  four 
accompanied  by  Knight  went  to  the  residence  of  Griffin  in  reference 
to  the  hogs.  At  Griffin's  residence  was  himself,  his  wife,  an  old  negro 
woman,  the  grandmother  of  appellant,  appellant  and  a  negro  named 
White.  When  the  white  men  came  GriCin  was  informed  by  one  of  the 
officers  of  their  mission,  and  the  further  fact  that  they  had  papers 
authorizing  them  to  investigate  his  premises.  He  told  them  the  papers 
were  unnecessary,  that  if  they  wanted  to  examine  his  premises  they 
could  do  so  with  or  without  the  papers,  and  immediately  accompanied 
one  of  the  officers  into  his  smokehouse,  the  other  white  men  following. 
Griffin  and  office?  Dolive,  after  being  in  the  smokehouse  a  little  while 
looking  at  the  hogs,  came  out.  The  alleged  assaulted  party  in  this 
case,  Williams,  was  standing  by,  the  three  men  standing  within  three 
or  four  feet  of  each  other,  when  Dolive  informed  Griffin  that  he  want- 
ed to  search  his  person.  To  this  Griffin  demurred,  remarking,  *'now 
here."  Some  of  the  witnesses  testified  that  he  holloed  out,  **Get  your 
guns  boys,"  or  words  to  that  effect.  This  was  denied  by  other  wit- 
nesses. The  State's  theory  was  that  when  Dolive  informed  Griffin  of 
his  purpose  to  search  him  that  Griffin  demurred  and  reached  for  his 
pistol.  When  this  was  done  Williams  and  Dolive  reached  for  and  draw 
their  pistols.  The  defensive  theory  of  that  phase  of  the  case  was  that 
the  officers  reached  for  and  drew  their  pistols  first,  and  that  Griffin 
then  reached  for  his  and  the  shooting  began.  The  manner  of  the 
shooting  and  number  of  shots  is  widely  variant  under  the  testimony. 
From  the  testimony  Williams  may  have  shot  first  or  Dolive  first,  or 
Griffin  first,  and  the  State's  testimony  indicates  that  appellant,  who 
was  standing  on  the  gallery  of  the  residence  eight  or  ten  feet  from 
where  the  three  parties  were,  fired  the  first  shot.  These  were  issues 
shown  by  the  evidence.  The  defensive  evidence  was  that  appellant 
did  not  fire ;  that  when  the  shooting  began  he  ran  in  the  house  and  was 
standing  in  the  room  by  his  old  grandmother  and  did  not  engage  in 
the  shooting,  and  that  the  shooting  was  done  by  Griffin  and  White. 
These  two  were  negroes  as  was  appellant.  All  the  others  engaged 
in  the  trouble  were  the  five  white  men. 

Just  what  was  the  purpose  of  Dolive  in  wanting  to  search  Griffin 
is  not  shown  or  disclosed  by  the  evidence.    It  is  shown  that  Griffin  had 
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a  pistol  on  his  person,  but  the  officers  had  no  authority  to  take  that 
from  him.  He  was  not  violating  the  law.  He  was  not  arrested.  He 
was  on  his  own  premises,  and  had  a  right  to  have  his  pistol.  Griffin 
was  the  cnly  one  of  the  parties  who  received  a  wound.  He  was  shot 
in  one  arm  and  dropped  his  pistol,  which  was  gotten  by  one  of  the 
officers,  who  kept  it  and  had  it  and  offered  to  make  profert  of  it  at  the 
trial  There  is  an  issue  as  to  who  fired  the  first  shot,  and  who  was  the 
occasion  of  the  first  shot  being  fired.  It  is  asserted  upon  one  side 
and  denied  upon  the  other  that  appellant  fired  or  had  anything  to  do 
with  .lie  shooting.  He  denies  it  and  other  evidence  denies  it  for  him. 
None  of  the  officers  were  struck  by  the  shots.  The  papers  claimed 
to  have  been  in  possession  of  the  officers  authorizing  their  visit  to 
Griffin's  place,  either  to  search  his  premises  or  to  arrest  him.  were 
not  produced  at  the  trial.  It  was  claimed  by  Dolive,  the  officer,  that 
he  lost  them.  The  justice  of  the  peace,  who  is  supposed  to  have  issued 
the  papers,  seems  not  to  have  testified  in  regard  to  the  mattei,  and 
the  record  is  anything  but  satisfactory  as  to  what  the  papers  held 
by  the  officers  contained. 

Under  this  State  of  case  the  court  defined  assault  and  battery  and 
malice,  and  submitted  the  case  for  the  consideration  of  the  jury  only 
upon  the  theory  of  assault  with  intent  to  murder.  The  jury  convicted 
of  that  offense  and  gave  appellant  two  years  in  the  penitentiary. 
The  party  alleged  to  have  been  assaulted  was  Williams,  and  the 
State's  claim  was  that  appellant  shot  at  Williams;  that  Williams  was 
within  about  eight  or  ten  feet  of  appellant  when  he  fired  more  than 
once  with  a  rifle  of  some  character  supposed  to  have  been  a  Winches- 
ter; that  Dolive  was  about  two  or  three  feet  or  such  matter  from 
"Williams  and  Griffin,  and  about  the  same  distance  from  both  of  them, 
and  all  within  a  few  feet  of  appellant.  The  court,  applying  the  law 
to  the  case  instructed  the  jury  if  they  were  satisfied  beyoiid  a  reason- 
able doubt  that  appellant  with  a  deadly  weapon  and  with  malice 
aforethought  assaulted  John  Williams  with  intent  then  and  there  to 
kill  him,  by  the  means  charged  in  the  indictment,  and  if  they  should 
further  find  from  the  evidence  beyond  a  reasonable  doubt  that  said 
assault  was  not  made  under  the  immediate  influence  of  sudden  pas- 
sion, produced  by  an  adequate  cause,  as  same  is  hereafter  explained 
to  them,  and  not  in  defense  of  himself  against  an  unlawful  attack 
producing  a  reasonable  expectation  or  fear  of  death  or  serious  bodily 
injury,  then  they  would  find  defendant  guilty  of  an  assault  with 
intent  to  murder.  There  was  no  exception  taken  to  this  phase  of 
the  charge,  except  in  a  general  way  in  the  motion  for  new  trial.  This 
charge  did  not  go  far  enough  to  meet  what  appellant  thought  was  a 
defect  in  submitting  the  case  fairly,  and  to  meet  this  defendant  asked 
the  court  to  instruct  the  jury  with  reference  to  aggravated  assault, 
and  that  if  appellant  did  make  the  assault,  but  at  the  time  was  so 
excited  either  by  fear,  rage,  excitement  or  anger  as  to  deprive  him  of 
his  power  of  cool  deliberation,  and  had  no  malice  toward  the  injured 
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party,  then  deefndant  would  only  be  guilty  of  an  aggravated  assault 
and  battery,  and  if  the  jury  so  believed  or  had  a  reasonable  doubt 
they  should  find  him  guilty  of  aggravated  assault  and  punish  him  as 
provided  by  the  statute.  Appellant  also  asked  the  court  to  instruct 
the  jury  that  in  order  to  convict  ^defendant  of  assault  to  murder  the 
evidence  must  show  that  the  defendant,  if  he  made  an  assault  on  the 
injured  party,  had  at  the  time  of  making  such  assault  a  specific  intent 
to  kill  Williams,  and  if  such  specific  intent  did  not  appear  beyond  a 
reasonable  doubt,  he  could  not  be  convicted  of  an  assault  with  intent 
to  murder. 

If  appellant  was  not  actuated  by  malice  aforethought  he  could 
not  be  guilty  of  assault  with  intent  to  murder.  He  may  have  had  the 
specific  intent  to  kill,  yet  if  it  was  under  circumstances  that  would 
have  constituted  manslaughter  had  the  killing  occurred,  his  failing 
to  kill  would  not  constitute  assault  to  murder.  It  would  be  but  ag- 
gravated assault.  But  if  he  did  not  have  the  specific  intent  to  kill,  or 
had  no  intent  to  kill,  or  was  firing  under  the  defensive  theory  to  pro- 
tect Griffin  from  the  assault  made  upon  him  by  either  or  both  officers, 
Dolive  and  Williams,  then  he  would  not  be  guilty  of  assault  with 
intent  to  murder.  He  may  have  fired  too  quick,  or  he  may  have  fired 
under  circumstances  that  showed  no  deliberation,  and  under  the  im- 
pulse of  the  moment,  seeing  his  friend  and  relative  about  to  be  shot  by 
others.  This  might  constitute  aggravated  assault,  or  even  might  sug- 
gest a  charge  upon  self-defense.  There  were  five  white  men  at  Griffin 's 
home  and  armed.  It  seems  that  defendant  and  White  were  there 
accidentally;  at  least  such  is  the  theory  of  the  defensive  testimony, 
and  the  testimony  upon  this  is  pretty  clear  if  the  jury  should  believe 
it.  He  may  have  fired  with  no  specific  intent  to  kill,  or  he  may  have 
fired  under  such  circumstances  that  had  he  intended  to  kill  and  the 
killing  occurred  it  would  have  been  manslaughter,  and,  therefore, 
failing  in  the  homicide  it  would  be  aggravated  assault.  The  court 
charged  the  jury  that  if  the  shooting  occurred  under  malice  afore- 
thought with  intent  to  kill,  he  would  be  guilty  of  assault  to  murder, 
but  in  order  to  reach  this  he  instructed  the  jury  that  his  mind  must 
not  be  infiuenced  by  sudden  passion  and  adequate  cause,  but  failed 
to  instruct  the  jury  of  what  he  would  be  guilty  if  his  mind  was  so 
infiuenced.  It  occurs  to  us  that  the  charge  asked  by  appellant  but  re- 
fused by  the  court  should  have  been  given.  It  seems  conceded  that 
Williams  and  appellant  had  always  been  on  very  friendly  terms.  We 
think  the  issue  of  aggravated  assault  was  in  the  case.  It  is  immaterial 
from  what  testimony  the  issue  may  be  raised,  but  if  it  is  in  the  case 
appropriate  instructions  must  be  given.  We  are  of  opinion  the 
court  should  have  charged  on  aggravated  assault  as  requested  by  ap- 
pallant. 

The  judgment  will,  therefore,  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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H.  C.  Flournoy  v.  The  State. 

No.  5781.    Decided  April  14,  1920. 

1.  Murder — Practice  on  Appeal — ^Withdrawing  Appeal. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  appel- 
lant presented  a  motion  duly  sworn  to  in  this  court  requesting  leave  to  with- 
draw his  appeal,  the  same  is  granted. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  the 
Honorable  J.  R.  Warren. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Johnson  &  Edwards,  for  the  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  tried  in  the  District  Court 
of  Smith  County,  upon  an  indictment  charging  him  with  murder.  He 
was  convicted  of  manslaughter,  and  his  punishment  ftxed  at  confine- 
ment in  the  State  penitentiary  for  a  term  of  two  years. 

Since  the  filing  of  this  appeal,  appellant  has  presented  his  motion, 
duly  sworn  to,  requesting  leave  to  withdraw  the  appeal  in  this  case, 
which  is  accordingly  hereby  granted,  and  the  appeal  is  dismissed. 

Dismissed. 


A.  D.  Baker  v.  The  State. 

No.  5714.    Decided  April  14,  1920. 

1— Robbery — Change  of  Venue — ^Practlce  in  District  Court. 

Where,  upon  appeal  from  a  conviction  of  robbery,  the  appellant  Insisted 
that  the  order  entered  in  the  trial  court  discloses  an  absence  of  authority  to 
change  the  venue,  and  that,  therefore,  the  court's  action  was  reviewable 
without  bill  of  exceptions,  which  challenges  the  validity  of  Article  634,  Code 
of  Criminal  Procedure;  held  that  this  contention  is  untenable,  although  the 
reason  for  the  change  of  venue  was  given  as  the  crowded  condition  of  the 
docket,  the  question  being  raised  for  the  first  time  in  motion  for  a  new  trial. 
Following  Taylor  v.  State,  81  Texas  Crim.  Rep.,  358,  and  other  cases. 

2.~Same — Change  of  Venae — Bales  Stated — ^Discretion  of  Court. 

It  is  essential  to  the  overturning  of  the  order  of  the  trial  judge  grant- 
ing or  refusing  a  change  of  venue,  that  it  be  made  to  appear  on  appeal  that 
there  has  been  an  abuse  of  discretion  to  the  prejudice  of  the  appellant,  and 
Where  the  trial  court  upon  his  own  motion,  under  Article  626,  Code  Criminal 
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Procedure,  changed  the  yenue  and  this  order  was  not  challenged  until  after 
conylction  in  the  motion  for  a  new  trial,  the  same  was  correctly  oyerruled. 

8. — Same—Behearlng — Change    of    Venne— Order    of    Oourt^Irregolarltloa-^ 

Waiver. 
It  has  heretofore  been  held  that  the  Constitution,  failing  to  fix  the  yenue 
in  criminal  cases  and  the  Statute  providing  that  the  yenue  may  be  changed 
by  the  court,  irregularities  in  the  order  of  the  court  changing  yenue  are 
waiyed  by  failure  to  object  to  It  at  the  time,  and  no  complaint  haying  been 
made  until  after  conylction  in  the  motion  for  a  new  trial,  the  question  was 
waived  and  there  was  no  reversible  error. 

4. — Same— Rule  Stated — Objection  in  Limine. 

Independent  of  Article  634,  Code  Criminal  procedure,  forbidding  the  re- 
vision on  appeal  of  an  order  changing  the  venue  in  the  absence  of  a  bill  of 
exceptions,  in  the  opinion  of  the  court,  no  review  of  such  order  could  be 
lawfully  made  unless  it  was  shown  that  the  venue  was  changed  over  the 
objection  of  the  accused,  and  no  error  not  fundamental  can  be  noticed  on 
appeal  unless  exception  is  reserved  to  it  in  the  court  below.  Following  Nel- 
son v.  State,  1  Texas  Crim.  App..  44,  and  other  cases. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before  the 
Honorable  Harry  Tom  King. 

Appeal  from  a  conviction  of  robbery ;  penalty,  five  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Dallas  Scarborough,  for  the  appellant. — Cited:  Harrison  v.  State, 
3  Texas  Crim.  App.,  558 ;  Wilson  v.  State,  14  id.,  205 ;  McMnrrary  v. 
State,  9  id.,  207  j  Temple  v.  State,  15  id.,  304. 

Alvin  M,  Owsley,  Assistant  Attorney  General  for  the  State. — Cited : 
Gregory  v.  State,  37  S.  W.  Rep.,  752 ;  Augustine  v.  State,  41  Texas 
Crim.  Rep.,  59 ;  Mahew  v.  State,  155  S.  W.  Rep.,  191. 

MORROW,  Judge. — The  appeal  is  from  conviction  of  robbery  and 
punishment  fixed  at  five  years  confinement  in  the  penitentiary. 

The  court  of  his  own  motion  changed  the  venue  from  Eastland  to 
Taylor  County.  In  the  order  brought  up  in  the  record  changing  the 
venue  it  is  recited  that  the  case  is  a  capital  one  requiring  a  speedy 
trial,  and  **in  view  of  the  crowded  condition  of  the  docket  of  this 
court,  and  the  nearing  of  the  end  of  the  term,  it  is  transferred  to 
Taylor  County."  No  objection  at  the  time  was  made,  either  to  the 
fact  that  the  venue  was  changed,  or  to  the  manner,  or  to  the  form  of 
order  entered,  and  no  question  was  raised  at  the  time  of  the  trial  in 
Taylor  County  touching  the  authority  of  that  court  to  try  the  case. 
On  motion  for  new  trial  the  verdict  was  challenged  on  the  ground  that 
the  reason  stated  in  the  order  changing  the  venue  is  insufficient  to 
support  it.     The  Constitution,  Art.  3,  Sec.  45,  vests  the  power  to 
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change  the  venue  in  the  courts  **to  be  exercised  in  such  manner  as 
shall  be  provided  by  la^w"  and  *'the  Legislature  shall  pass  laws  for 
that  purpose."    Article  626  of  the  statute  is  as  follows: 

'  *  Whenever  in  any  case  or  felony  the  district  judge  presiding  shall 
be  satisfied  that  a  trial,  alike  fair  and  impartial  to  the  accused  and  to 
the  State,  cannot,  from  any  cause,  be  had  in  the  county  in  which  the 
ease  is  pending,  he  may,  upon  his  own  motion,  order  a  change  of  venue 
to  any  county  in  his  own,  or  in  an  adjoining  district,  stating  in  his 
order  the  grounds  for  such  chancre  of  venue." 

And  Article  634  contains  the  following :  *  *  The  order  of  the  judge 
granting  or  refusing  a  change  of  venue  shall  not  be  revised  upon 
appeal,  unless  the  facts  upon  which  the  same  was  based  are  presente*! 
in  a  bill  of  exceptions  prepared,  signed,  approved  and  filed  at  the 
term  of  the  court  at  which  such  order  was  made." 

The  appellant  insists  that  the  order  entered  discloses  an  absence  of 
authority  to  change  the  venue,  and  the  court's  action  is  therefore 
reviewable  without  bill  of  exceptions.  This  implies  a  claim  that  there 
was  a  want  of  power  to  enact  Article  634,  because,  granting  the  exist- 
ence of  such  power,  the  compliance  with  the  article  is  a  condition  prece- 
dent to  review  on  appeal  of  an  order  changing  the  venue.  We  see 
no  reason  why  the  Legislature  would  not  have  the  power  to  make 
this  a  condition  to  the  right  of  appeal.  In  Article  5,  Section  5.  the 
Court  of  Criminal  Appeals  is  given  appellant  jurisdiction  **  under  such 
regulations  as  may  be  prescribed  by  law."  In  pursuance  of  this 
and  perhaps  other  provisions  of  the  Constitution,  the  Legislature  has 
made  numerous  regulations  relating  to  appeals,  notably  Article  915, 
C.  C.  P.,  which  requires  as  a  condition  precedent  the  entry  of  notice 
of  appeal.  Construing  this  statute,  the  court  has  uniformly  disclaim- 
ed jurisdiction  where  there  was  a  failure  to  comply  with  it.  Lawrence 
V.  State,  14  Texas  Crim.  App.,  432 ;  Thomas  v.  State,  56  Texas  Crim. 
Rep.,  246;  and  other  cases  collated  in  Vernon's  Texas  Criminal 
Statute.  Texas  Criminal  Statute,  Vol.  2,  p.  877.  The  efficacy  of 
Article  634,  supra,  in  preventing  a  review  on  appeal  of  the  order  of 
the  trial  court  granting  a  change  in  venue  has  often  been  recognized. 
Bowden  v.  State,  12  Texas  Crim.  App.,  246,  and  other  cases  in  Ver- 
non's Texas  Criminal  Statute,  Vol.  2,  p.  242. 

The  court  having  power  granted  by  the  Constitution  to  change  the 
venue,  its  failure  to  observe  the  legislative  regulations  requiring  that 
the  reason  for  the  change  be  embraced  in  the  order  would  not  vitiate 
the  order,  in  the  absence  of  an  abuse  of  discretion,  which,  to  receive 
attention  on  appeal,  would  have  to  appear  in  some  authentic  form 
recognized  by  law  so  that  this  court  would  know  that  there  was  an 
abuse  of  discretion.  In  the  absence  of  some  authentic  information  to 
the  contrary,  the  presumption  that  the  court  did  not  transcend  his 
authority  obtains.  Possibly,  if  it  affirmatively  appear  from  the 
order  that  the  trial  judge  changed  the  venue  without  believing  that 
a  fair  and  impartial  trial  could  not  be  had  in  the  county,  the  matter 
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might  be  reviewed  on  appeal  without  a  bill  of  exceptions.  This, 
however,  is  not  the  State  of  the  record,  and  the  question  is  one  we  are 
not  called  upon  to  decide.  We  are  inclined  to  the  belief,  however,  that 
even  under  such  circumstances,  by  reason  of  Article  634,  supra,  this 
court  would  not  have  jurisdiction  to  review  the  matter  unless  it  ap- 
peared at  least  that  the  appellant  excepted  to  the  order  in  the  oourt 
rendering  it.  This  for  the  reason  that  unless  the  record  showed  that 
the  change  of  venue  was  made  without  his  consent,  the  presumption 
that  he  acquiesced  in  it  would  prevail.  On  the  effect  of  such  acquies- 
cence, the  views  expressed  by  the  writer  and  authorities  cited  in  the 
opinion  of  Taylor  v.  State,  81  Texas  Crim.  Rep.,  358,  are  pertinents 
The  conclusion  there  expressed  is  stated  as  follows: 

'*The  Constitution  having  fixed  no  venue  for  the  trial  of  felonies, 
and  having  expressly  vested  the  power  to  change  the  venue  in  the 
courts,  and  specifically  declares  that  the  District  Courts  have  juris- 
diction to  try  all  felonies,  and  the  District  Court  of  Williamson  Coun- 
ty having  ordered  this  cause  transferred  to  the  District  Court  in 
Bexar  County,  and  the  appellant  having  made  no  objection  either  to 
the  transfer  of  the  cause  or  the  trial  of  it,  1  do  not  think  that  the  Dis- 
trict Court  of  Bexar  County  was  without  jurisdiction  of  the  subject- 
matter  so  as  to  render  its  judgment  void.  I  do  not,  therefore;  believe 
that  the  assignment  raising  this  question  should  be  sustained." 

This  view  is  in  accord  with  Harrison  v.  State,  3  Texas  Crim.  App., 
558,  to  which  appellant  refers  us.  In  that  case  there  were  exceptions 
to  the  order  transferring  the  case  from  Lavaca  County,  as  well  as  to 
the  jurisdiction  in  Colorado  County  where  it  was  removed.  The  ex- 
ceptions, however,  were  not  sufficiently  specific,  and  the  court  said : 

''Again,  the  judgment  of  the  District  Court  of  Lavaca  County,  re- 
moving the  cause  to  Colorado  County,  being  the  judgment  of  a  court 
of  competent  jurisdiction,  could  not  be  collaterally  attacked  in  the 
District  Court  of  Colorado  County,  for  irregularity,  or  as  having  been 
improperly  granted,  either  on  a  motion  to  set  aside,  or  by  demurrer, 
or  plea  to  the  jurisdiction  of  the  court.  Wheeler  v.  The  State,  42  Ga., 
306.    The  plea  to  the  jurisdiction  was  properly  overruled." 

The  cases  to  which  appellant  adverts  in  his  carefully  prepared  brief 
are  those  in  which  the  statutes  are  construed  requiring  that  certain 
things  be  done  as  a  predicate  for  review,  or  as  a  condition  precedent 
to  jurisdiction,  an  element  which  is  not  found  in  the  article  of  the 
statute  which  requires  the  trial  judge  to  note  in  his  order  his  reasons 
for  change  of  venue.  In  this  class  is  Article  2998,  Paschal's  Digest, 
which  provided  that  the  change  of  venue  should  be  to  the  nearest 
courthouse,  ''unless  certain  things  should  be  made  to  appear  in  the 
application.*'  See  Harrison  v.  State,  3  Texas  Crim.  App.,  588,  in 
which  the  ruling  was  that  unless  the  application  showed  such  excep- 
tions and  a  bill  of  exceptions  was  presented,  the  presumption  in  favor 
of  the  correctness  of  the  court's  ruling  would  prevail  on  appeal. 
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The  statutes  requiring  that  in  cases  transferred  from  the  district  to 
the  county  court,  order  transferring  shall  appear  in  the  record,  and 
those  requiring  that  the  appointment  and  qualification  of  a  special 
judge  shall  appear,  are  provisions  making  certain  prerequisites  to 
the  jurisdiction  of  the  court  trying  the  case.  See  Cohn  v.  Saenz,  194 
S.  W.  Rep.,  685;  Summerlin  v.  State,  153  S.  W.  Rep.,  890;  Gates 
V.  State,  56  Texas  Crim,  Rep.,  571. 

As  we  understand  the  rule,  it  is  essential  to  the  overturning  of  the 
order  of  the  trial  judge  granting  or  refusing  a  change  of  venue  that 
it  be  made  to  appear  on  appeal  that  there  has  heen  an  ahuse  of  dis- 
cretion to  the  prejudice  of  the  appellant.  Bohannon  v.  State,  14  Texas 
Crim.  App.,  271;  Frizzell  v.  State,  30  Texas  Crim.  App.,  53;  Tubb  v. 
State,  55  Texas  Crim.  Rep.,  617. 

The  record  failing  to  disclose  a  compliance  with  this  rule,  it  is  the 
dut}"^  of  this  court  to  deny  the  relief  sought,  and  direct  the  affirmance 
of  the  judgment,  which  is  ordered. 

Affirmed. 


ON  rehearing 
April  14,  W20. 

MORROW,  Judge. — In  a  forceful  motion  for  rehearing,  the  appel- 
lant insists  that  we  were  in  error  in  holding  the  conviction  valid.  We 
have  heretofore  expressed  the  view  that  the  Constitution  failing  to 
fix  the  venue  in  criminal  cases,  and  providing  that  the  venue  fixed 
by  statute  may  be  changed  by  the  court,  irregularities  in  the  order  of 
the  court  changing  it  are  waived  by  failure  to  object  to  it  at  the  time. 
Our  judgment  is,  in  the  instant  case,  that  the  appellant  having  made 
no  objection  to  the  fact  that  his  case  was  transferred  by  change  of 
venue  from  Eastland  to  Taylor  County,  and  no  complaint  of  the 
manner  in  which  the  change  was  made,  nor  the  form  in  which  the 
order  was  expressed,  and  having  gone  to  trial  in  Taylor  County  with- 
out calling  in  question  the  jurisdiction  of  the  court  therein  to  try 
his  case,  cannot  have  the  judgment  annulled  on  appeal  because  the 
venue  was  changed.  See  Taylor  v.  State,  81  Texas  Crim.  Rep.,  357, 
and  authorities  therein  cited. 

Article  626,  giving  the  trial  court  power  to  change  the  venue  UDon 
his  own  motion,  directs  that  he  state  in  his  order  the  grounds  for  sucii 
change  of  venue.  It  does  not,  however,  declare  that  a  failure  to 
state  legal  grounds,  or  sufficient  grounds,  or  the  entire  grounds  upon 
which  the  court  acted  shall  render  null  and  void  the  judgment  entered 
changing  the  venue,  and,  in  our  opinion,  there  is  nothing  in  the  statute 
that  requires  or  authorizes  this  court  to  so  construe  the  law.     Inde- 
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pendent  of  Article  634,  forbidding  the  revision  on  appeal  of  an  order 
changing  the  venue  in  the  absence  of  a  bill  of  exceptions,  in  our 
opinion,  no  review  of  such  order  could  be  lawfully  made  unless  it 
was  shown  that  the  venue  was  changed  over  the  objection  of  the 
accused.  Our  general  statute  on  the  subject  of  the  necessity  for  bills 
of  exceptions  would  require  that  the  appellant,  complaining  that  the 
court  had  unlawfully  or  irregularly  changed  the  venue  in  his  case, 
bring  forward  the  reasons  and  facts  upon  which  his  complaint  was 
founded.  See  Article  744,  of  the  Code  of  Crim.  Procedure,  and  Article 
2059,  Revised  Civil  Statutes.  Such  is  the  rule  in  this  and  other  States, 
and  from  it  we  are  aware  of  no  departure.  See  Cyc,  Vol.  12,  p.  845-6, 
note  81. 

It  is  said  in  motion:  **So  far  as  we  have  been  able  to  find  we  have 
never  yet  seen  a  case  in  the  English  speaking  language  where  a  bill 
of  exceptions  was  required  where  otherwise  the  error  was  disclosed  by 
the  record. "  As  we  comprehend  the  subject,  no  error  not  fundamental 
is  noticed  on  appeal  unless  exception  was  reserved  to  it  in  the  court 
below.  A  familiar  illustration  in  our  practice  is  that  pertaining  to 
application  for  continuance.  The  statute  prescribes  the  requisite  of 
an  application,  and  demands  that  it  be  in  writing,  yet  it  has  been  held 
throughout  the  history  of  the  court  that  the  copy  of  the  application 
for  a  continuance,  even  though  there  be  a  recital  in  the  judgment 
overruling  it  that  its  refusal  was  excepted  to,  and  it  further  appeared 
that  on  motion  for  a  new  trial  complaint  was  made  of  it,  still  it  is  not 
available  on  appeal  in  the  absence  of  a  bill  of  exceptions;  for  the 
reason  that  the  appellate  court,  to  intelligently  review  the  ruling  of 
the  trial  court,  must  of  necessity  be  put  in  possession  of  the  facts  that 
were  before  the  trial  judge  and  impelled  his  action.  See  Nelson  v. 
State,  1  Texas  Crim.  App.,  44,  a  capital  case  in  which  it  is  held  that 
the  order  overruling  an  application  for  continuance  could  not  be  con- 
sidered on  appeal,  the  court  stating: 

**The  former  decisions  of  our  courts,  from  the  earliest  days  down 
to  the  present,  make  the  saving  of  a  bill  of  exceptions  a  prerequisite 
and  sine  qua  non  to  revisory  action  by  the  appellate  court.  Nor  is 
the  failure  to  do  so  remedied  (as  in  this  case)  by  incorporating  the 
action  of  the  lower  court  in  the  judgment  rendered.'' 

In  this  case  many  earlier  decisions  are  cited,  and  in  Branch 's  An- 
notated Texas  Penal  Code,  Sec.  304,  numerous  later  ones  are  listed. 

The  necessity  for  bill  of  exceptions  to  the  action  of  the  trial  court 
in  the  admission  of  evidence  as  a  predicate  for  review  exists,  though 
an  examination  of  the  record  on  appeal  makes  it  obvious  that  on 
proper  objection  it  would  have  been  error  to  receive  the  testimony. 
The  same  rule  applies  with  reference  to  the  numerous  incidents  in 
the  trial  of  a  criminal  case,  the  presumption  on  appeal  obtaining  that 
matters  which  are  not  complained  of  in  bill  of  exceptions  are  waived 
unless  they  are  fundamental.    Cyc,  Vol.  12,  p.  486.    Change  of  venue 
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being  a  matter  which  can  be  waived,  the  order  will  not  be  reviewed 
on  appeal  when  not  complained  of  in  the  court  below. 
The  motion  for  rehearing  is  overruled. 

Overruled. 


A.  M.  Smith  v.  The  State. 

No.  5729.    Decided  April  14,  1920. 

1— -Mntilatlng  and  Destroying  Docaments,  Papers^  etc. — ^Didlctment — Statutes 

Construed. 
The  destruction  of  certain  answers  in  writing  to  certain  questions  pre- 
pared by  the  Superintendent  of  Public  Instruction  which  were  required  by 
law  to  be  kept  by  an  officer  within  this  State  are  comprehended  in  the  terms 
of  Article  943,  Vernon's  Penal  Code,  and  when  delivered  to  an  employee  of 
said  State  Superintendent  the  same  were  thereafter  in  said  officer's  keeping 
and  the  destruction  of  same  was  an  offense  under  said  article,  and  the  al- 
legation in  the  indictment  substantially  following  the  language  of  said 
Article  is  sufficient. 

2.— Same— Indictment — Pleading— Surplusage. 

Where  defendant  objected  to  the  indictment  that  it  failed  to  allege  what 
changes,  etc.,  were  made  and  that  this  was  necessary,  but  the  record  showed 
the  actual  destruction  of  said  papers  and  simply '  alleged  conjunctively  all 
the  various  methods  of  committing  the  offense,  the  allegation  of  other 
methods  of  violating  such  statute  may  be  treated  as  surplusage,  and  the 
pleading  was  sufficient. 

S.—Same— Bales  Stated — Pleading. 

There  is  nothing  in  the  objection  that  the  various  ways  of  committing 
the  offense,  to  wit,  changing,  mutilating,  destroying,  etc.,  which  was  set  out 
conjunctively,  are  repugnant  and  therefore  self-destructive,  as  this  is  the 
approved  method  of  pleading  under  a  statute  of  this  kind. 

4.— Same— Accomplice — Corroboration — ^Inrafflciency  of  the  Evidence. 

Where,  upon  trial  of  willfully  and  maliciously  destroying,  etc.,  certain 
papers,  etc.,  kept  by  an  officer  within  this  State,  the  main  State's  witness 
v^as  not  corroborated  in  his  testimony  by  any  of  the  other  State's  witnesses 
as  to  any  incriminating  facts,  the  conviction  could  not  be  sustained. 

Appeal  from  the  District  Court  of  Burleson.  Tried  below  before 
the  Honorable  R.  J.  Alexander. 

Appeal  from  the  conviction  of  maliciously  destroying  certain  writ- 
ten answers  within  the  control  of  the  State  Superintendent  of  Public 
Instruction.    Penalty :  two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 
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Jesse  Garrett  and  W,  M.  Hilliard,  for  the  appellant. — On  question 
of  insufficiency  of  indictment:  State  v.  Brocker,  32  Texas,  614;  Par- 
shall  V.  State,  62  Texas  Grim.  Rep.,  l77. 

On  question  of  accomplice's  testimony:  Jones  v.  State,  59  Texas 
Crim  Rep.,  559 ;  Smith  v.  State,  22  Texas  Oim.  App.,  196 ;  Leeper  v. 
State,  29  id.,  158 ;  Cohea  v.  Staie,  11  id.,  622 ;  Renner  v.  State,  65  S.  W. 
Rep.,  1102;  Jordan  v.  State,  128  S.  W.  Rep.,  140. 

Alvin  M.  Owsley,  Assistant  Attorney  General  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  District 
Court  of  Burleson  County,  for  a  violation  of  the  offense  described  in 
Article  943,  V^ernon's  Penal  Code,  which  article  reads  as  follows:  **If 
any  person,  without  authority  of  law,  shall  wilfully  and  maliciously 
change,  alter,  mutilate,  destroy,  deface  or  injure  any  book,  papers, 
record  or  any  other  document,  required  or  permitted  by  law  to  be 
kept  by  any  oflScer  within  this  State,  he  shall  be  deemed  guilty  of  a 
felony,  and,  on  conviction,  shall  be  punished  by  a  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  in  the  penitentiary  not  less 
than  one  nor  more  than  five  years.'' 

The  facts,  as  shown  by  the  record,  make  it  appear  that  a  colored 
summer  normal  school  for  teachers,  was  held  in  Caldwell,  Burleson 
County,  during  the  summer  of  1919,  at  the  close  of  which  there  was 
an  examination  of  applicants  for  teachers'  certificates;  that  as  a  part 
of  said  examination,  the  written  answers  of  the  applicants  for  such 
certificates,  were  forwarded  from  Caldwell,  Burleson  County,  to  the 
office  of  the  State  Superintendent  of  Public  Instruction,  at  Austin, 
Texas,  where  said  papers  were  to  be  kept,  and  later  delivered  to  the 
State  Board  of  Examiners,  by  whom  the  same  would  be  graded,  the 
proper  certificates  awarded,  and  the  examination  thus  concluded. 
It  was  shown  that  after  the  answers  had  been  made  in  writing,  they 
were  placed  in  a  box  by  an  employe  of  the  State  Superintendent,  by 
whom  said  box  was  delivered  to  an  expressman  for  forwarding,  as 
aforesaid.  This  expressman  admitted  upon  the  trial  that  he  had  been 
corrupted  by  the  colored  conductor  of  said  Normal  School,  and  that 
in  pursuance  of  an  agreement  with  said  conductor,  and  for  a  con- 
sideration, he  took  said  box  to  the  house  of  said  conductor,  and  • 
there  left  it  for  some  hours  before-  taking  the  same  to  the  office  of 
the  express  company.  This  man.  whose  name  was  Ahrens,  stated 
that  when  he  returned  to  the  house  of  Bryant,  who  was  the  colored 
conductor  of  said  normal,  for  said  box,  that  the  wife  of  said 
Bryant,  told  him  they  were  not  quite  ready,  and  witness  stated 
that  he  waited  at  said  house  for  a  while,  during  which  time  of  waiting, 
appellant  went  from  said  house  to  a  barn,  and  while  doing  so,  called  to 
witness  Ahrens,  saying,  in  substance,  that  it  would  be  ready  in  a  few 
minutes.  Shortly  thereafter,  said  box  was  brought  out,  taken  to  the 
station,  and  forwarded  to  Austin;  and  upon  examination  after  de- 
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livery,  it  was  found  that  a  number  of  answers  of  said  applicant  had 
been  extracted,  and  other  papers  purporting  to  contain  such-  answers, 
had  been  substituted.  It  is  made  apparent  from  the  record  that  a 
number  of  indictments  resulted,  all  of  same  being  brought  under  the 
provisions  of  Article  943. 

A  number  of  objections  were  urged  to  the  indictment,  among  them 
being  an  objection  that  the  documents  mentioned  were  not  such  as 
come  within  the  provisions  of  said  Article  943.  It  will  be  apparent 
from  an  examination  of  said  article,  as  above  set  out,  that  the  docu- 
ments referred  to  must  fall  within  the  definition  of  those  *  *  required  or 
permitted  by  law  to  be  kept  by  any  officer  within  this  State.  *'  If  the 
written  answers  of  applicants  for  teachers'  certificates  constituted 
such  documents,  the  prosecution  can  be  maintained;  otherwise,  same 
will  necessarily  fail. 

Examining  the  various  statutes  prescribing  the  duties  of  the  different 
persons  connected  with  the  holding  of  examinations  of  applicants  for 
teachers'  certificates,  it  is  found  that  said  enactments  require  such 
written  answers  to  be  forwarded  to  the  State  Superintendent  of  Edu- 
cation, and  that  samo  shall  be  kept  by  said  State  Superintendent  until 
delivered  to  the  State  Board  of  Examiners  when  they  meet  to  examine 
and  grade  such  papers.  We  are  not  clear  as  to  whether  this  is  the 
character  of  keeping  documents,  etc.,  that  was  intended  by  the  framers 
of  Article  943,  but  giving  to  the  scope  of  such  statute  every  reasonable 
intendment,  we  have  concluded  that  inasmuch  as  said  answers  must 
be  kept  by  the  State  Superintendent  for  a  period  of  time,  that  this 
would  be  within  the  comprehension  of  the  terms  of  said  Article  943 ;  we 
further  think  that  when  said  papers  were  delivered  to  an  employe  of 
said  State  Superintendent  at  Caldwell,  the  same  was  thereafter  in  the 
keeping  of  the  said  State  Superintendent. 

It  is  also  urged  against  said  indictment,  that  same  sets  out  that 
appellant  changed,  altered,  mutilated,  destroyed,  defaced,  and  injured 
the  paper,  etc.,  to-wit,  the  answers  of  Miss  T.  A.  Smoots  to  said 
questions,  and  that  it  is  nowhere  alleged  in  said  indictment  what 
changes,  etc.,  were  made,  and  that  this  should  have  been  done.  We 
think  this  objection  to  the  indictment  would  be  good  if  the  State  relied 
for  a  conviction  upon  proof  of  any  character  of  change,  mutilation, 
etc.,  falling  short  of  the  actual  destruction  of  the  instrument,  but  as 
we  understand  the  record,  the  State,  while  alleging  conjunctively  all 
the  various  methods  of  committing  the  offense,  which  are  named  in  the 
statute,  relies  only  on  the  theory  of  the  destruction  of  said  documents 
and  the  allegations  of  other  methods  of  violating  said  statute  may  be 
treated  as  surplusage.  In  such  case,  we  think  the  allegation  of  destruc- 
tion sufficient,  without  setting  out  how  said  document  was  destroyed. 

There  is  nothing  in  the  objection  as  made,  that  the  various  ways  of 
committing  the  offense,  to-wit:  changing,  mutilating,  destroying,  etc., 
which  were  set  out  conjunctively,  are  repugnant,  and,  therefore,  self- 
destructive.    It  is  the  approved  practice  to  allege  the  various  melhods 
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of  committing  an  offense  conjunctively.     See  Section  907,  Branch's 
Criminal  Law,  and  authorities. 

This  case  must  be  reversed  for  the  insufficiency  of  the  corroboration 
of  the  witness  Ahrens,  the  expressman,  who  testified  that  he  saw  ap- 
pellant at  the  residence  of  Bryant,  and  as  to  what  appellant  there 
stated  to  him.  We  have  carefully  examined  this  record;  have  read 
through  the  testimony  of  each  of  the  five  State  witnesses,  and  find 
that  no  other  person  save  Ahrens,  testified  to  a  single  criminative  fact 
tending  to  connect  appellant  with  the  commission  of  the  offense,  if 
any.  Two  of  the  witnesses  were  employes  of  the  Educational  Depart- 
ment, and  neither  of  them  testified  to  anything  with  reference  to  ap- 
pellant in  any  way.  Witness  Grizzard  was  a  local  printer,  who  testi- 
fied to  having  printed  two  sets  of  papers  for  Bryant,  the  colored  di- 
rector of  said  normal,  one  of  said  sets  being  printed  before  the  normal 
began,  and  the  other  about  the  time  of  its  close,  but  said  witness  testi- 
fied, upon  being  shown  the  substituted  answers  of  T.  A.  Smoots,  that 
the  same  appeared  to  be  on  the  first  paper  printed  by  him. 

The  witness  Hensley  was  the  only  witness  who  testified  to  anything 
relative  to  appellant,  and  he  merely  stated  that  appellant  told  him  he 
was  a  married  man,  and  that  he  boarded  at  the  house  of  Bryant.  These 
facts  are  no  corroboration  of  the  testimony  of  the  witness  Ahrens,  as 
to  any  criminating  facts,  and  do  not  tend  to  connect  appellant  with 
the  offense. 

For  the  Jack  of  sufficient  legal  corroboration  of  the  testimony  of  the 
accomplice,  the  case  must  be  reversed,  and  it  is  so  ordered. 

Reversed  and  remanded. 


Henry  Hood  v.  The  State. 
No.  5784.    Decided  April  14.  1920 

1. — ^Wlfe  Desertion — Statutes  Construed— Rules  Stated. 

The  State  must  show,  in  order  to  support  a  conviction*  not  only  that 
there  was  a  willful  and  unjustifiable  desertion  and  failure  to  support,  but 
also  an  affirmative  showing  of  destitution  and  necessitous  circumstances 
on  the  part  of  those  who  are  alleged  to  be  injured  parties;  and  a  failure  oa 
the  part  of  the  wife  to  use  the  available  credit  or  support  of  her  husband 
might  be  sufficient  to  rebut  apparent  destitute  and  necessitous  condition. 
Following  Wallace  v.  State,  85  Texas  Crim.  Rep.,  91;   and  other  cases. 

'J. — Same — Insufficiency  of  Eyidence. 

Where,  upon  trial  of  wife  desertion  the  evidence  failed  to  show  that  the 
said  wife  was  in  necessitous  and  destitute  circumstances  when  defendant 
left  h(r,  etc.,  the  conviction  could  not  be  sustained. 
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3. — Same— Venue— Pleading  and  Proof-— Complaint. 

'While  It  is  substantially  proylded  by  Article  640  D.  Code  of  Criminal 
Procedure,  that  the  venue  of  this  offense  may  be  laid  either  in  the  county 
where  the  desertion  occurred,  or  in  any  county  in  which  the  deserted  wite 
or  children  had  lived  for  six  months  next  preceding  the  filing  of  the  com- 
plaint, yet  where  the  complaint  in  the  instant  case  made  no  mention  of  the 
length  of  time  that  the  abandoned  wife  had  lived  in  the  county  of  the  prose- 
cution at  the  time  the  complaint  was  filed,  and  the  facts  showed  that  the 
actual  desertion,  if  any,  took  place  in  another  county,  etc.,  the  samo  wad 
insufficient.    See  opinion  for  proper  form  of  complaint. 

Appeal  from  the  Criminal  District  Court  of  Dallas.    Tried  below 
before  the  Honorable  Robt.  B.  Seay. 
Appeal  from  a  conviction  of  wife  desertion ;  penalty,  a  fine  of  $25. 
The  opinion  states  the  case. 

House  &  Wilson^  for  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  Criminal 
District  Court  ot  Dallas  County  ot  wile  desertion,  and  punished  by 
a  fine  of  $25. 

It  appears  from  the  record  that  appellant,  Henry  Hood,  and  his  wife 
were  married  in  1908.  and  lived  together  at  Arlington,  in  Tarrant 
County,  until  March  18,  1918.  No  mention  is  made  in  the  record  of 
any  children,  and  we  presume  there  were  none.  It  is  shown  that  at  the 
last  mentioned  date,  the  parties  had  accumulated  a  home,  consisting 
of  a  house  of  five  rooms,  and  a  lot.  all  of  the  value  of  $3500  or  $4000, 
which  property  had  been  deeded  by  appellant  to  the  brother  of  Mrs. 
Hood  some  two  years  before  said  date  solely,  however,  for  the  purpose 
of  fixing  a  lien  against  same  to  secure  a  note  for  one  thousand  dollars. 
It  is  also  shown  by  the  testimony  of  Mrs.  Hood  herself,  that  the  house 
was  well  and  comfortably  furnished,  haying  in  it  a  piano,  an  in- 
stantaneous heater,  office  desk.  bath,  and  other  household  furnishings ; 
also  that  appellant  left  his  watch  with  her,  and  apparently  almost  all 
of  his  clothes.  It  is  admitted  that  he  left  home  on  March  18,  1918, 
seemingly  in  a  good  humor:  that  he  kissed  his  wife  goodbye,  and  told 
her  he  would  be  home  shortly,  and  that  he  telephoned  her  from  Waco 
later,  that  he  would  be  home  the  following  Saturday  night,  but  that 
at  no  time  has  he  returned  to  his  home^  nor  has  he  in  any  wise  con- 
tributed to  her  support,  in  the  shape  of  money,  since  said  date.  It  is 
also  shown  by  the  affirmative  testimony  of  some  of  the  merchants  of 
Arlington,  and  by  the  admissions  of  Mrs.  Hood,  that  at  the  time  ap- 
pellant went  away,  and  continuously  since  that  time,  his  credit  with 
the  various  merchants  at  Arlington  was  good,  and  that  she  could  have 
obtained  from  them  any  supplies  or  necessaries  which  she  might  have 
wanted,  and  had  same  charged  to  him.    It  is  also  shown  that  she  had 
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at  that  time  some  amount  of  money,  ranging  from  five  to  twenty 
dollars;  that  her  father  was  a  wealthy  man,  living  in  an  adjoining 
county,  and  to  whose  home  she  would  have  been  welcome  if  she  had 
wanted  to  go  and  remain  there.  It  is  also  shown  that  appellant  was  a 
traveling  man,  and  out  on  the  road  most  of  the  time,  and  that  before 
March  18,  1918,  during  his  absences,  Mrs.  Hood  had  stayed  with  her 
next-door  neighbor.  The  husband  of  this  next-door  neighbor  testified 
for  the  State,  but  stated  on  cross-examination  that  Mrs.  Hood  could 
have  stayed  at  his  house  as  long  as  she  wished,  in  the  absence  of  her 
husband.  It  is  also  shown  without  contradiction  that  after  waiting  a 
few  weeks  for  appellant  to  return,  Mrs.  Hood  locked  up  the  house,  leav- 
ing appellant's  clothes  and  all  of  the  furniture  there,  and  went  to  her 
father's  house,  where  she  remained  for  a  while,  and  then  procured 
work — first  at  a  salary  of  $10  per  week,  and  then  later,  she  quit  that 
place  for  a  better  one,  at  which  latter  place  she  seems  to  have  worked 
until  the  time  of  the  filing  of  this  complaint,  and  also  until  the  time 
of  the  trial  of  this  case,  in  October,  1919.  Mrs.  Hood  testified  that 
she  had  had  the  home  and  all  its  furniture,  ajs  well  as  her  husband's 
watch,  and  his  clothing,  in  her  possession  ever  since  the  time  of  his 
leaving,  in  March,  1918,  and  that  he  had  made  no  objection  to  her  sell- 
ing any  of  this  property,  and  also  that  she  had  made  no  effort  to  ob- 
tain food,  clothing,  or  supplies,  upon  his  credit,  from  any  of  the 
merchants  at' Arlington.  She  also  stated  that  she  had  never  written 
to  him  regarding  her  condition,  or  asked  him  for  any  money.  There 
is  nothing  in  the  record  showing  the  salary  or  financial  condition  of 
appellant  since  March  18,  1918,  except  that  he  testified  himself  that 
before  this  complaint  was  filed,  he  made  a  personal  offer  to  his  wife,  to 
give  her  $50  per  month,  and  that  she  told  him  that  all  she  wanted  out 
of  him  was  that  paper  she  signed.  Appellant  also  testified  that  be- 
fore the  complaint  was  filed,  he  offered  to  deed  to  her  their  place  and 
all  their  furniture. 

In  Wallace  v.  State,  85  Texas  Crim.  Rep.,  91,  210  S.  W.  Rep.,  206, 
and  other  cases,  we  have  held  that  it  must  be  shown  not  only  that 
there  was  a  wilful  and  unjustifiable  desertion  and  failure  to  support, 
but  also  an  affirmative  showing  of  destitution  and  necessitous  circum- 
stances on  the  part  of  those  who  are  alleged  to  be  injured  parties ;  and 
that  the  failure  on  the  part  of  the  wife  to  use  the  available  credit  or 
support  of  her  husband,  when  same  was  usable,  might  be  sufficient 
to  rebut  apparent  destitute  and  necessitous  conditions.  In  this  case, 
there  seems  no  question  that  appellant  left  his  wife ;  and  that  he  did 
not  thereafter  send  her  any  money.  It  appears  equally  clear  that  he 
left  her  in  possession  of  a  home  worth  several  thousand  dollars,  against 
which  there  was  a  lien  of  less  than  a  thousand  dollars;  also  left 
her  in  possession  of  the  entire  furniture  of  a  five-room  house,  and  ap- 
parently good  credit  with  all  the  merchants  of  the  town  in  which  she 
lived,  of  which  she  might  have  availed  herself  if  she  desired.  Mrs. 
Hood,  with  credit  to  her  independence,  refused  to  become  a  member  of 
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her  father's  household,  even  though  she  would  have  been  welcome  as 
such,  and  though  he  was  wealthy.  She  seems  to  have  found  a  place  in 
which  to  work  and  earn  her  own  living,  and  testified  that  she  needed 
no  help  from  others. 

We  find  ourselves  unable  to  agree  with  the  conclusion  that  she  was 
in  necessitous  and  destitute  circumstances  when  appellant  left  her. 
It  was  affirmatively  shown  that  had  she  chosen  so  to  do,  she  could  have 
gotten  such  supplies  as  she  needed,  and  it  is  beyond  question  that 
if  necessary  she  could  have  had  the  house  and  lot  sold,  and  the  pro- 
ceeds made  subject  to  her  needs. 

There  is  another  point  raised  and  urged  in  this  case,  that  deserves 
mention.  It  is  substantially  provided  by  Article  640-D,  that  the  venue 
of  this  offense  may  be  laid  either  in  the  county  where  the  desertion 
occurred,  or  in  any  county  in  which  the  deserted  wife  or  children,  as 
the  case  may  be,  had  lived  for  six  months  next  preceding  the  filing  of 
the  complaint.  The  complaint  in  the  instant  case,  makes  no  mention  of 
the  length  of  time  Mrs.  Hood  had  lived  in  Dallas  County  at  the  time 
the  complaint  was  filed.  Said  complaint  was  filed  May  6,  1919,  and 
alleged  that  the  desertion,  etc.,  took  place  in  Dallas  County  on  April 
15,  1919.  The  facts  in  the  case  show  that  the  actual  desertion,  if  any, 
took  place  in  Tarrant  County  on  March  18,  1918,  and  also,  that  at  no 
time  within  six  months  before  May  6,  1919,  the  date  of  the  complaint, 
was  Mrs.  Hood  out  of  employment,  or  without  a  home,  or  in  need.  We 
think  the  acts  of  one  accused  of  this  offense  may  be  such  as  to  make 
him  punishable  by  prosecution  filed  under  this  statute  in  another 
county  than  that  in  which  the  desertion  occurred,  but  in  such  case, 
unless  the  prosecutor  expects  to  show  a  continuance  of  the  circum- 
stances of  desertion,  destitution,  and  need,  after  the  removal  of  the 
injured  party  to  the  county  of  the  prosecution,  and  in  case  reliance 
for  conviction  is  based  upon  the  acts  committed  in  the  county  where 
the  desertion  originally  occurred,  then  the  pleading  should  aver  such 
desertion  as  in  the  county  where  same  took  place.  That  is,  we  think 
it  should  be  averred  that  Sarah  Doe  had  resided  in  B.  county  for 
more  than  six  months  next  preceding  the  filing  of  this  complaint,  and 

that  theretofore,  on  the day  of ,  John  Roe,  in  T.  County,  had 

deserted,  etc.,  the  said  Sarah  Doe.  If  the  pleader  be  in  doubt  as  to 
his  facts,  it  might  be  alleged  that  the  desertion  took  place  in  B.  coun- 
ty, and  that  thereafter  the  injured  parties  moved  to  T.  county,  where 
they  had  resided  for  more  than  six  months  next  preceding  the  filing  of 
such  complaint,  and  that  after  such  removal,  the  said  John  Doe  had 
continued  to  fail  and  refused  to  provide  for  their  support  and  main- 
tenance, etc.  If  the  complete  allegation  be  of  acts  done  in  B.  county, 
and  the  proof  show  all  such  acts  to  have  taken  place  in  another  county, 
we  think  a  variance  would  be  shown. 

For  the  errors  mentioned,  the  cause  will  be  reversed  and  remanded 

for  a  new  trial. 

Reversed  and  remanded. 
S7  Tex.— 15 
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Ivy  Lord  v.  The  State. 

No.  5763.    Decided  April  14,  1920. 

Swindling — Cbeck  on  Bank — Complaint. 

Where,  upon  trial  of  swindling,  the  complaint  (ailed  to  allege  and  set 
out  the  alleged  check  upon  the  bank  in  which  the  accused  had  no  money, 
etc..  and  which  was  the  basis  of  the  prosecution,  the  pleading  was  Insuffi- 
cient upon  motion  to  quash.  Following  Wilson  y.  State,  80  Texas  Crim. 
Rep.,  622. 

Appeal  from  the  County  Court  of  Sabine.  Tried  beiow  before  the 
Honorable  F.  P.  Adams. 

Appeal  from  a  conviction  of  swindling;  penalty,  a  fine  of  one  dollar 
and  an  hour  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  County 
Court  of  Sabine  County,  of  the  offense  of  swindling,  and  his  punish- 
ment fixed  at  a  fine  of  one  dollar  and  one  hour  in  jail. 

The  charge  in  this  case  is  predicated  upon  the  giving  of  a  check 
upon  a  bank  in  which  the  accused  had  no  money,  and  no  reasonable 
expectation  that  said  check  would  be  paid  when  it  was  presented, 
in  the  usual  and  customary  course  of  business.  It  is  admitted  by  the 
Assistant  Attorney  General,  in  his  brief,  that  the  motion  to  quash, 
made  by  appellant,  should  have  been  sustained,  because  of  the  fact 
that  the  check  used  in  the  commission  of  the  offense,  and  which  is  made 
the  basis  of  the  alleged  swindling,  was  LOt  set  out  in  the  complaint. 
An  examination  of  said  instrument  leads  us  to  agree  to  the  correct- 
ness of  this  admission  of  the  State's  attorney.  The  check  is  set  out 
in  part,  but  the  signature  of  said  check  is  entirely  omitted.  See  Wil- 
son v.  State,  80  Texas  Crim   Rep.,  622. 

The  judgment  of  the  trial  court  is  reversed,  and  the  prosecution 
dismissed. 

Dismissed. 


Lit  Perry  v.  The  State. 
No.  5773.    Decided  AprU  14,  1920. 

Wife  Desertion — Complaint— Date  of  Offense — ^Limitation. 

Where,  upon  trial  of  wife  desertion,  the  date  In  the  csomplaint  and  in- 
formation as  to  the  commission  of  the  offense  and  the  filing  of  the  pleading 
showed  a  variance,  and  besides  the  proof  showed  that  the  offense  was  com- 
mitted four  years  and  over  before  the  complaint  was  filed  in  the  County 
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Court,  etc.,  the  conylction  could  not  be  sustained;  besides,  the  evidence 
failed  to  sustain  the  allegation  that  the  wife  was  in  destitute  and  necessitous 
circumstances,  etc. 

Appeal  from  the  County  Court  of  Fayette.    Tried  below  before  the 
Honorable  John  P.  Eblinger. 
Appeal  from  a  conviction  of  wife  desertion ;  penalty,  a  fine  of  $25. 
The  opinion  states  the  case. 

John  T.  Duncan  for  the  appellant 

Alvin  M,  Owsley,  Assistant  Attorney  General  for  the  State. 

DAVIDSON,  PREsmiNG  Judge. — This  conviction  was  for  wife  de- 
sertion. There  are  some  quite  interesting  questions  in  the  case,  but 
as  we  understand  the  record  it  will  be  unnecessary  to  discuss  most 
of  them. 

The  complaint  was  sworn  to  on  the  11th  day  of  August,  1919,  charg- 
ing that  appellant  deserted  his  wife  on  the  9th  day  of  August,  1919. 
The  aflSdavit  was  filed  in  the  County  Court  on  October  1,  1920,  as 
shown  by  the  file  mark  of  the  clerk.  This  may  be  a  mistake  in  copying 
the  record,  as  the  information  was  filed  on  the  2nd  day  of  January, 
1920.  The  evidence  of  the  wife,  who  makes  the  complaint,  is  that  he 
deserted  her  in  August,  1915,  without  specifying  the  date.  This  was 
four  years  and  over  before  the  complaint  was  filed  in  the  County 
Court,  and  about  four  years  before  the  complaint  was  sworn  to.  This 
would  necessitate  a  reversal  of  the  case,  because  the  case  would  be 
barred  by  limitation. 

The  evidence  would  not  justify  a  verdict  sustaining  the  allegation 
that  his  wife  was  in  necessitous  circumstances.  She  showed  that  she 
made  a  living  herself.  While  cooking  she  received  five  dollars  a 
week,  and  during  cotton  picking  season  she  picked  cotton,  and  testified 
she  could  pick  from  two  to  three  hundred  pounds  a  day  and  was 
getting  $2.50  to  $3  per  hundred  for  that  work.  She  was  much  older 
than  her  husband,  she  being  about  forty -seven  and  his  testimony  shows 
he  was  about  nineteen  or  twenty  when  he  married  her.  Some  of  the 
testimony,  however,  shows  he  was  older  than  twenty.  She  had  a  son 
who  was  as  old  or  older  than  appellant  The  defensive  testimony 
shows  she  drove  appellant  away  from  home  and  would  not  permit  him 
to  come  to  her  house.  But  if  it  be  conceded  that  he  left  her  without 
fault  on  her  part,  then  the  State's  testimony  shows  beyond  any 
question  she  was  not  in  necessitous  or  destitute  circumstances. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Jess  McKey  v.  The  State; 
No.  5779.    Decided  April  14,  1920. 

Manslaughter — ^Appeal  Bond — Offense — ^Transcript. 

Where  the  appeal  bond  failed  to  recite  and  specify  the  offense  of  which 
the  appellant  was  charged  and  convicted,  the  appeal  must  be  dismissed:  be- 
sides, the  caption  of  the  transcript  failed  to  show  when  the  court  adjourned. 

Appeal  from  the  District  Court  of  Morris.  Tried  below  before 
the  Honorable  J.  A.  Ward. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  four  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  man- 
slaughter and  allotted  a  term  of  four  years  in  the  penitentiary. 

The  appeal  must  be  dismissed  on  account  of  the  legal  insufficiency 
of  the  appeal  bond.  It  recites  that  appellant  was  charged  with  the 
oflfense  of  a  felony  and  who  has  been  convicted  of  said  offense.  It  fails 
to  specify  the  offense  of  which  he  was  charged  and  of  which  he  was 
convicted.  This  is  an  appeal  bond  or  recognizance  is  necessary  in 
felony  cases.  The  rule  is  different  in  appeals  in  felony  cases  from 
that  laid  down  for  appearance  bonds.  For  the  reason  indicated  the 
jurisdiction  of  this  court  has  not  attached.  The  caption  of  the  tran- 
script fails  to  show  when  the  court  adjourned. 

The  appeal  will  be  dismissed. 

Dismissed, 


C.  F.  Baldauf  v.  The  State. 
No.  5788.    Decided  April  14,  1920. 

1. — ^Intoxlcatlng   Liquors — Public   Place — ^Having    and   Keeping — ^Validity   of 

Statute. 
The  Act  of  the  Thirty-fifth  Legislature,  Fourth  Called  Session,  Chapter 
31.  making  it  an  offense  to  unlawfully  have  and  keep  intoxicating  liquors  in 
a  public  place  in  a  locality  in  which  the  sale  of  such  liquor  is  prohibited  by 
local  option,  is  valid.  Ex  parte  Fulton,  86  Texas  Crim.  Rep.,  149,  and  other 
cases. 
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2.— Same — Sufficiency  of  the  ETldence-^Plea  of  Onllty. 

Where,  defendant  pleaded  guilty  to  the  offense  of  unlawfully  having  and 
keeping  intoxicating  liquor  in  a  public  place,  etc.,  and  was  assessed  the 
lowest  punishment,  the  sufficiency  of  the  evidence  to  sustain  the  conviction 
is  not  in  question.    Following  Terretto  v.  State,  86  Texas  Crim.  Rep.,  188. 

Appeal  from  the  District  Court  of  Palo  Pinto.  Tried  below  before 
the  Honorable  J.  B.  Keith. 

Appeal  from  a  conviction  of  unlawfully  having  and  keeping  in- 
toxicating liquor;  penalty,  one  year  imprisonment  in  the  peniten- 
tiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General  for  the  State. 
Cited  cases  in  opinion. 

MORROW,  Judge. — The  appellant  is  sentenced  to  confinement  in 
the  penitentiary  for  one  year  upon  conviction  of  the  offense  of  un- 
lawfully ** having  and  keeping''  intoxicating  liquor  in  a  public  place 
in  a  locality  in  which  the  sale  of  such  liquors  was  prohibited  by  the 
Local  Option  Prohibition  Law.  The  offense  took  place  in  June,  1919, 
before  the  recent  amendment  to  Article  16,  Section  20,  of  the  Consti- 
tution, became  effective.  The  appellant  entered  a  plea  of  guilty.  The 
only  question  arising  from  the  record  is  the  legality  of  the  statute 
upon  which  the  prosecution  is  founded,  which  is  Chapter  31  of  the 
Acts  of  the  Thirty-fifth  Legislature,  Fourth  Called  Session.  The 
validity  of  this  statute,  so  far  as  it  denounced  as  unlawful  the  offense 
charged,  has  been  upheld  by  the  opinions  of  this  court  in  the  case  of 
Ex  parte  Fulton.  86  Texas  Crim.  Rep.,  149;  215  S.  W.  Rep.,  331; 
Harper  v.  State,  86  Texas  Crim.  Rep.,  446,  217  S.  W.  Rep.,  703.  We 
deem  it  unnecessary  to  review  the  reasons  upon  which  the  validity  of 
the  law  was  sustained. 

There  are  no  questions  of  practice  raised.  The  appellant  having 
pleaded  guilty  and  the  lowest  punishment  assessed  by  the  .jury,  the 
efficiency  of  the  evidence  to  sustain  the  conviction  is  not  in  question. 
Terretto  v.  State,  86  T^xas  Crim.  Rep.,  188,  215  S.  W.  Rep.,  330. 

The  judgment  of  the  trial  court  is  affirmed. 

Affirmed, 
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W.  N.  Anderson  v.  The  State. 
No.  5789.    Decided  April  14.  1920. 

1. — Bape — Other  Acts  of  Sexual  Intercourse— Bules  Stated. 

The  appearance  and  condition  of  prosecutrix  becomes  material  where 
there  Is  a  denial  of  the  fact  of  carnal  intercourse,  and  the  testimony  of 
physicians  and  experts  is  always  admissible  to  show  such  facts  and  con- 
ditions, as  render  intercourse  with  someone  likely;  and  In  all  the  cases 
where  evidence  of  other  acts  of  carnal  intercourse  between  the  parties  would 
tend  to  shed  light  upon  the  condition  and  facts  testified  to  by  the  physician, 
such  testimony  of  other  acts  of  carnal  Intercourse  between  the  parties  is 
admissible. 

2. — Same— Evidence — Corroboration — Acts  of  Intimacy. 

Upon  trial  of  rape  upon  a  female  under  the  age  of  consent  there  was 
no  error  in  admitting  testimony  corroborative  of  the  testimony  of  the  prose- 
cutrix, and  showing  acts  of  intimacy  between  the  parties,  and  tending  to 
rebut  the  testimony  of  defendant.  Distinguishing  Ball  v.  State,  44  Texas 
Crim.  Rep.,  489. 

8. — Same — Evidence — Confession — Charge  of  Court. 

Where,  upon  trial  of  rape  upon  a  female  under  the  age  of  consent,  tha 
defendant  objected  to  his  alleged  written  confession,  but  the  record  showed 
that  they  were  Introduced  under  the  requirements  of  the  statutes;  that  the 
defendant  admitted  his  effort  to  have  carnal  knowledge  of  prosecutrix  but 
claims  that  the  same  were  inefTectual,  but  the  court  admitted  the  confession, 
and  in  his  charge  fully  instructed  the  jury  as  required  under  the  statutes, 
there  was  no  reversible  error. 

4. — Same — Confessions — Assault  to  Bape — Statutes  Construed. 

Where,  upon  trial  of  rape  upon  a  female  under  the  age  of  consent,  de- 
fendant complained  that  his  confession  showed  assault  to  rape  and  cannot 
be  used  against  him  to  establish  a  charge  of  rape,  the  same  is  untenable, 
under  Article  810,  Vernon's  C.  C.  P. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  the 
Honorable  J.  R.  Warren. 

Appeal  from  a  conviction  of  rape  upon  a  female  under  the  age  of 
consent ;  penalty,  ninety-nine  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Gordon  Simpson  and  Nat  W.  Brooks,  for  the  appellant. — On  ques- 
tion of  other  acts  of  sexual  intercourse :  Henderson  v.  State,  93  S.  W. 
Rep.,  550;  Shults  v.  State,  91  id.,  786;  Smith  v.  State,  68  id.,  995,  and 
cases  cited  in  opinion. 

On  question  of  confession:  Boyman  v.  State,  126  S.  W.  Rep ,  1142, 
On  question  of  corroboration :  James  v.  State,  161  S.  W.  Rep.,  472. 
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Alvin  M.  Owsley f  Assistant  Attorney  General  for  the  State. — On 
question  of  other  acts  of  sexual  intercourse:  Battles  v.  State,  63 
Texas  Crim.  Eep.,  174;  Webb  v.  State,  80  id.,  1;  HoUingsworth  v. 
State,  82  id.,  337. 

LATTIMORE,  Judge. — This  appellant  was  given  a  sentence  of 
ninety-nine  years  in  the  penitentiary,  in  the  District  Court  of  Smith 
County,  for  the  alleged  offense  of  rape  upon  the  person  of  a  child  ad- 
mittedly under  the  age  of  consent. 

The  facts  show  that  when  the  prosecutrix  was  a  small  child,  her 
father  and  mother  being  dead,  she  was  taken  into  the  home  of  ap- 
pellant, where  she  remained  until  after  the  offense  giving  rise  to  this 
prosecution,  since  which  time,  and  up  to  the  time  of  the  trial,  she 
seems  to  have  been  in  the  State  Orphans'  Home. 

The  main  question  presented  before  us  for  review,  is  the  admission 
of  testimony  relative  to  other  acts  of  intercourse  between  the  parties, 
beside  the  one  made  the  basis  of  this  prosecution.  It  appears  from 
the  record  that  appellant  was  arrested  on  August  18,  1919,  and  the 
date  of  offense,  as  charged  in  the  indictment,  is  August  5th,  of  that 
year.  The  facts  leading  up  to  the  arrest,  were  that  appellant  and 
the  little  girl  went  down  into  a  pasture  not  far  from  their  home, 
on  the  day  of  the  arrest,  and  were  seen  in  said  pasture,  under  a  tree 
in  a  thick  place,  in  such  an  attitude  as  to  arouse  the  suspicion  of  the 
witness  White,  who  said  that  appellant  was  fastening  up  the  drawers  or 
underclothes  of  the  child.  This  situation  was  reported  by  White,  and 
appellant  was  arrested.  White  took  the  deputy  sheriff  to  the  place 
where  he  claimed  to  have  seen  the  parties,  and  this  officer  testified  that 
he  saw  there  the  prints  of  a  man's  knees  and  toes  on  the  ground,  and 
tracks  of  the  child 's  shoes.  Upon  the  trial  of  the  case,  the  prosecutrix 
testified  that  on  that  morning  appellant  attempted  to  have  intercourse 
with  her,  but  she  said  that  the  last  complete  act  of  intercourse  between 
them  prior  to  that  time,  was  about  two  weeks  before  said  arrest.  She 
also  testified,  over  the  objection  of  the  appellant,  that  at  other  times, 
prior  to  the  one  laid  in  the  indictment,  appellant  had  had  intercourse 
with  her.  Examining  the  record,  in  order  to  make  proper  disposition 
of  the  objection  of  appellant  to  this  evidence  of  extranfeous  crimes, 
we  find  that  the  physician  who  examined  the  child  on  the  day  appellant 
was  arrested,  stated  that  he  found  her  private  parts  presenting  every 
evidence  of  long  continued  use;  that  her  hymen  was  absolutely  gone, 
and  her  vagina  enlarged  so  that  it  would  readily  admit  the  entrance 
of  two  fingers,  and  showed  to  have  been  penetrated.  This  witness  also 
testified  that  there  were  no  evidences  of  soreness,  or  recent  abrasion, 
or  trouble. 

Turning  to  the  testimony  of  appellant  himself,  we  find  that  on 
cross-examination,  he  made  substantial  admissions  of  efforts  on  his 
part  to  penetrate  the  child,  stating  repeatedly  that  he  did  not  get  it 
in  her;  that  he  did  not  do  it  to  her.    He  would  not  deny  under  oath 
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ihat  he  had  tried  to  have  intercourse  with  her,  but  said  he  might 
have  done  so.  As  we  understand  the  rule  of  law  in  such  cases,  the 
appearance  and  condition  of  prosecutrix  becomes  material  where  there 
is  a  denial  of  the  fact  of  intercourse,  and  the  testimony  of  physicians  i 

and  experts  is  always  admissible  to  show  such  facts  and  conditions 
as  render  intercourse  with  some  one  likely ;  and  in  all  the  cases  where  | 

evidence  of  other  acts  of  intercourse  between  the  parties  would  tend  I 

to  shed  light  upon  the  condition  and  facts  testified  to  by  the  physician, 
such  testimony  of  other  acts  between  them  is  admissible.  The  testi- 
mony of  appellant  himself,  that  he  had  had  this  child  since  she  was 
small;  that  she  called  him  'papa;'  that  he  knew  of  no  reason  why  she 
should  state  any  facts  harmful  to  him;  that  no  effort  is  made  to 
show  intimacy  on  her  part  with  other  persons  than  appellant,  and 
his  admission  of  efforts  on  his  part  to  have  intercourse  with  her;  all 
these  facts  seem  to  us  to  make  admissible  the  testimony  of  the  prose- 
cutrix that  at  other  times  and  places  than  the  5th  of  August,  appellant 
had  had  intercourse  with  her. 

Appellant  complains  by  two  of  his  bills  of  exception  of  the  ad- 
mission of  the  testimony  of  Mr.  White,  to  the  effect  that  on  the  morn- 
ing of  the  arrest,  he  saw  appellant  and  the  child  down  in  the  pasture, 
and  saw  appellant  engaged  in  fastening  up  her  drawers;  also  of  the 
testimony  of  Mr.  Lytle,  the  deputy  sheriff,  to  the  effect  that  he  went 
to  this  place,  and  there  saw  evidences  bearing  out  the  situation  as 
testified  to  by  the  witness  White.  The  prosecutrix  had  testified  with- 
out apparent  objection,  that  on  this  day  appellant  attempted  to  have 
intercourse  with  her,  and  she  further  testified  that  all  of  his  acts  of 
intercourse  with  her  in  that  neighborhood,  took  place  down  in  this 
pasture,  where  he  was  in  the  habit  of  taking' her.  We  think  the  evi- 
dence of  Mr.  White  ond  Mr.  Lytle  was  admissible  as  corroborative 
of  the  testimony  of  the  prosecutrix,  and  as  showing  acts  of  intimacy 
between  them,  and  as  tending  to  rebut  the  testimony  of  the  appellant. 
Testimony  of  subsequent  acts,  which  was  held  inadmissible  in  Ball  v. 
State,  44  Texas  Crim.  Rep.,  489,  72  S.  W.  Rep.,  384,  cited  by  appel- 
lant, appear  to  be  acts  of  ill-treatment  and  abuse  of  prosecutrix  by 
the  accused,  which  acts,  the  court  in  its  opinion  said,  were  not  in  the 
nature  of  ah  endeavor  at  the  time  to  have  carnal  intercourse  with 
the  prosecutrix,  but  simply  showed  an  assault  of  a  violent  character 
upon  her,  and  were  inadmissible. 

There  is  a  bill  of  exceptions  to  the  admission  of  the  alleged  written 
confession,  made  by  appellant  after  his  arrest.  The  formal  parts  of 
said  written  statement,  and  the  warning  given,  appear  to  be  in  sub- 
stantial compliance  with  the  requirements  of  the  statute.  It  appears 
therefrom,  that  appellant  admitted  his  efforts  to  have  carnal  know- 
ledge of  prosecutrix,  but  claimed  that  same  were  ineffectual.  The 
trial  court  admitted  the  confession,  and  in  his  charge  fully  instructed 
the  jury  not  to  consider  the  same  for  any  purpose,  unless  it  was  freely 
and  voluntarily   made,   and  was  made   after  appellant    was    fully 
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warned,  etc.  We  think  the  action  of  the  trial  court,  in  admitting  this 
written  statement,  was  correct,  and  in  view  of  the  testimony  of  the 
appellant,  to  the  effect  that  he  was  not  warned,  and  did  not  under- 
stand what  he  was  saying,  we  think  the  trial  court  properly  instructed 
the  jury  as  he  did  regarding  said  confession. 

Complaint  of  the  fact  that  the  confession  only  showed  assault  tJ 
rape,  if  any,  and  that  it  cannot  be  used  against  appellant  to  establish 
a  charge  of  rape,  seems  without  merit.  We  think  the  words  of  the 
statute,  in  Article  810,  Vernon's  C.  C.  P.,  to  the  effect  that  any  state- 
ment made,  may  be  used  in  evidence  against  the  accused  on  his  trial 
for  the  offense  concerning  which  the  confession  was  made,  has  ref- 
erence to  the  substantive  crime  supposed  to  have  been  committed,  and 
about  which  the  statement  is  being  made,  and  not  the  offense  co 
nomine  which  may  be  thought  to  have  been  committed,  or  the  offense 
which  may  be  technically  described  in  the  alleged  confession. 

We  have  given  this  case  our  careful  scrutiny,  and  having  found  no 
error  in  the  record,  the  judgment  of  the  trial  court  is  aflBrmed. 

Affirmed, 


Jim  Charles  v.  The  State. 
No.  5746.    Decided  April  21,  1920. 

1.— Murder — Evidence — Bill  of  Exceptions — Competency  of  Witness. 

Upon  trial  of  murder  inflicting  the  death  penalty,  there  was  no  error  In 
the  court's  ruling,  after  the  son  of  the  deceased  had  stated  his  age  to  ho 
sixteen  years  and  that  he  received  this  information  from  his  mother,  to  rulo 
out  a  census  report  showing  that  the  father  of  the  witness  had  entered  him 
as  fourteen  years  of  age,  as  this  was  not  the  act  of  the  witness. 

2. — Same — ^Evidence — Leading  Question. 

Where  the  question  propounded  hy  the  district  attorney  as  to  whether 
the  land  was  plowed  to  the  end  of  the  row  could  not  he  termed  a  leading 
question,  and  the  hill  failed  to  show  any  attendant  facts  or  circumstance'^ 
that  led  up  to  this  Inquiry,  there  was  no  reversihle  error. 

3.— Same — Measurements  of  Tracks — Evidence — ^Predicate. 

Where  the  main  objection  was  that  there  was  no  proper  predicate  laid 
and  proper  measurements  made  of  the  tracks  to  introduce  testimony  of 
tracks  corresponding  to  those  of  defendant  and  his  companion,  but  the  rec- 
ord showed  to  the  contrary,  and  that  the  tracks  were  easily  identified  upon 
the  ground,  there  was  no  reversible  error  | 

4.— Same— Hearsay  Evidence — ^BiU  of  Exceptions — Practice  on  Appeal. 

If  the  question  of  the  deceased  being  a  hoodoo  negro  got  into  the  case 
in  such  a  way  as  to  make  it  a  question  for  examination,  it  might  have  been 
proper  to  have  asked  and  elicited  the  answer,  but  coming  in  the  way  of  hear- 
say and  the  answer  not  being  stated,  there  was  no  reversible  error. 
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5. — Same— ETidence— Bill  of  Ezceptioiui. 

Where  the  bill  of  exceptions  was  too  indefinite  for  consideration  with 
reference  to  the  cross-examination  of  the  State's  witness,  to  the  effect  that 
he  had  killed  a  tall  negro  with  boots  on,  etc.,  the  same  cannot  be  considered. 

6. — Same — ^Evidence — ^Practice  on  Appeal — ^Bill  of  Exceptions. 

Where  the  bill  of  exceptions  failed  to  disclose  the  answer,  the  question 
propounded  by  the  district  attorney  to  the  witness,  if  he  could  hear  a  gun 
from  where  deceased  was  killed,  the  same  could  not  be  considered. 

T.^Same— (Witness  Under  Rule— Evidence— Predicate— Bills  of  Exceptions. 

Where  the  bill  of  exceptions  did  not  show  that  the  predicate  was  laid 
to  contradict  a  State's  witness,  who  was  an  eye-witness  to  the  shooting,  by 
showing  that  he  had  stated  that  he  had  only  seen  one  of  the  two  persons, 
there  was  no  error  in  sustaining  the  objection  to  this  testimony;  besides, 
the  witness  had  not  been  placed  under  the  rule  which  had  been  invoked. 

8. — Same — ^Evidence — ^Bill  of  Exceptions — ^Motive. 

Where  the  bill  of  exceptions  failed  to  state  the  answer  to  the  question 
propounded  by  the  State's  counsel,  concerning  a  matter  of  the  loss  by  de- 
ceased of  some  seed  cotton  and  that  he  charged  defendant  with  the  theft 
of  same,  the  matter  cannot  be  reviewed. 

9. — Same — Bill  of  Exceptions — ^Evidence— Motive. 

Where,  the  State's  witness  was  permitted  to  testify  to  a  conversation 
he  had  with  defendant  with  reference  to  deceased  having  accused  him  with 
stealing  cotton,  but  the  conversation  itself  was  not  stated  in  the  bill,  nor 
the  ground  of  objection,  and  this  matter  may  have  entered  into  the  motive 
of  the  killing,  there  was  no  reversible  error. 

10. — Same — ^Evidence — Age  of  Witness— Impeaching  Witness. 

That  a  witness  may  be  impeached  by  showing  Ihat  he  was  under  a 
charge  of  murder  is  sustained  by  the  authorities,  but  it  is  also  the  rule  that 
in  such  impeachment,  usually,  the  details  of  the  accusation  will  not  be  per- 
mitted, and  there  was  no  error  to  sustain  an  objection  on  cross-examination 
of  a  State's  witness  who  had  answered  that  he  was  under  a  charge  of  mur- 
der, as  to  what  his  age  was,  etc. 

11. — Same — Continuance — Testimony  of  Other  Witnesses — ^Admission  by  State. 

Where  the  alleged  absent  testimony  set  out  in  the  application  for  con- 
tinuance had  been  testified  to  by  other  witnesses  before  the  jury,  there  was 
no  error  in  overruling  a  motion  for  new  trial  because  defendant's  application 
for  continuance  had  not  been  granted.  However,  the  admission  by  the 
State,  that  said  absent  testimony  was  true  on  motion  for  a  new  trial,  would 
not  have  cured  the  overruling  of  the  continuance  if  the  testimony  had  been 
material,  etc. 

12. — Same— Sufficiency  of  the  Evidence — ^Murder — ^Death  Penalty. 

Where,  upon  trial  of  murder  the  testimony  of  the  accomplice  was  cor- 
roborated by  the  son  of  the  deceased,  who  saw  both  said  companion  and  de- 
fendant at  the  place  of  the  shooting,  and  testified  that  defendant  was  armed 
with  a  gun  that  fired  the  fatal  shot,  and  also  by  the  sheriff,  with  reference 
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to  the  measurement  of  tracks,  etc.,  the  conviction  was  sustained,  although 
the  testimony  of  the  defendant  showed  that  he  was  not  present,  etc.,  and 
the  matter  was  a  question  of  fact  for  the  Jury. 

Appeal  from  the  District  Court  of  San  Jacinto.     Tried  below  be- 
fore the  Honorable  J.  L.  Manry. 
Appeal  from  a  conviction  of  murder.    Penalty,  death. 
The  opinion  states  the  case. 

Wm.  McMurrey,  for  appellant. — On  question  of  witness  under  the 
rule,  etc.:  Caviness  v.  State,  42  Texas  Crim.  Rep.,  420;  Cooper  v. 
State,  72  id.,  250;  Clayton  v.  State,  180  S.  W.  Rep.,  1089;  Hernandez 
V.  State,  183  id.,  440. 

On  question  that  deceased  was  a  hoodoo  negro :  Andersoh  v.  State, 
71  Texas  Crim.  Rep.,  27. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  showing  motive:  DuBose  v.  State,  13  Texas  Crim.  App., 
418;  Canon  v.  State,  128  S.  W.  Rep.,  141. 

On  question  of  admission  by  State's  counsel:  Brown  v.  State,  174 
S.  W.  Rep.,  362. 

DAVIDSON,  Presiding  Judge. — The  trial  of  appellant  resulted  in 
a  conviction  of  murder  with  the  death  penalty  assessed. 

There  are  two  theories  involved  under  the  testimony;  one  that 
appellant  in  connection  with  the  accomplice  White  went  into  the 
woods  near  the  field  where  deceased  was  plowing,  and  that  appellant 
shot  the  deceased  from  which  shooting  he  died  a  few  days  later.  The 
accomplice  testified  to  these  facts.  A  son  of  deceased  was  with  his 
father  at  the  time  and  in  front  of  him.  The  deceased  was  plowing 
and  walking  from  the  direction  from  which  the  shot  came,  he  re- 
ceiving a  shot  in  the  back.  The  boy  was  ahead  of  his  father  a  few  feet, 
and  when  he  heard  the  shot  looked  around,  and  saw  defendant  and 
White  in  the  edge  of  the  woods.  Appellant  had  the  gun.  He  holloed 
at  him,  expressing  his  recognition.  It  is  also  shown  that  deceased  at 
the  time  recognized  defendant  as  the  party  who  shot  him.  This  was 
a  res  gestae  statement.  The  sheriff  also  testified  to  measurements  of 
tracks  of  two  men  in  the  woods  at  or  near  the  place  where  White  and 
appellant  were  supposed  to  have  been  stationed  at  the  time  of  the 
shooting.  These  tracks  corresponded  with  the  shoes  worn  by  the  two 
men.    There  were  no  exceptions  to  the  charge. 

The  first  bill  was  reserved  to  the  refusal  of  the  court  to  permit  the 
cross-examination  of  the  son  of  deceased  as  to  his  age.  The  bill  shows 
that  he  testified  he  was  sixteen  years  of  age,  and  had  received  such 
information  from  his  mother.  Counsel  stated  to  witness  he  had  a  re- 
port of  the  school  census,  and  in  connection  with  this  desired  to  ex- 
amine the  witness.    This  was  objected  to  by  the  State  because  irrele- 
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vant  and  immaterial.  Appellant  contended  that  it  was  relevant  and 
would  be  direct  testimony  as  to  the  age  of  the  boy  testifying.  The 
court  permitted  the  boy  to  testify  as  to  his  age  and  his  information 
from  his  mother  that  such  was  his  age,  being  sixteen.  The  bill  does 
not  show  the  stated  age  of  the  boy  in  this  census  report.  In  the  testi- 
mony, if  we  should  revert  to  that,  it  is  shown  by  the  census  that  his 
father  stated  the  age  of  the  boy  to  be  fourteen.  This  report  was 
made  in  March,  1918,  and  the  killing  occurred  in  August  of  the  same 
year.  The  answer  of  the  witness  would  seem  to  preclude  further  ex- 
amination as  he  had  no  connection  with  the  report  and  it  involved 
no  act  of  his.  That  the  defendant  had  the  right  to  show  the  boy  was 
not  sixteen  as  the  boy  testified  is  not  to  be  questioned,  but  from  census 
report  we  think  the  examination  of  the  boy  would  not  be  material  as 
it  was  not  his  act.  Had  he  made  the  report,  it  would  have  been  proper 
to  examine  him.  The  bill  is  indefinite  from. any  view  point  of  it,  and 
as  it  is  presented  there  could  have  been  no  possible  error. 

Another  bill  shows  that  while  the  sheriff,  Patrick,  was  testifying, 
was  asked  this  question  by  the  district  attorney:  '*Well,  was  that 
plowed  to  the  end  of  the  row  or  partly  plowed?  A.  It  was  plowed 
to  the  end  of  the  row,  four  or  ^\e  feet  from  the  end  of  the  row.*'  The 
appellant  objected  to  the  district  attorney  leading  the  witness,  and 
asked  that  the  question  be  striken  out.  The  objection  was  overruled 
This  would  not  be  termed  a  leading  question..  The  bill  does  not  show 
any  attendant  fact  or  circumstance  that  led  to  this  inquiry. 

Another  bill  recites  the  same  witness  was  asked  with  reference  to 
the  measurements  of  the  tracks  found  in  the  woods  to  which  he  had 
testified.  The  main  objection  was  that  there  was  no  proper  predicate 
laid  and  proper  measurements  were  not  made.  These  objections  were 
not  well  taken.  These  tracks  were  measured  as  stated  by  the  sheriff 
rather  accurately,  and  this  measurement  was  applied  to  the  shoes  of 
the  two  men,  appellant  and  White,  and  found  to  correspond.  This 
was  legitimate.  The  next  bill  was  in  regard  to  the  same  matter,  and 
rather  an  amplification  of  the  former  bill  in  regard  to  the  attendant 
circumstances  and  the  condition  of  the  ground  w^here  the  tracks  were 
made,  showing  that  the  tracks  were  easily  identified  upon  the  ground, 
it  being  soft  and  damp  and  the  impressions  distinct. 

Another  bill  recites  that  while  the  accomplice  White  was  testifying, 
on  cross-examination  he  was  asked  if  certain  people,  **  named  in  the 
question*'  but  not  specified  in  the  bill,  had  not  told  witness  White 
that  Lester  Green  *Svas  a  hoodoo  negro."  The  State's  objection  was 
sustained.  What  was  the  object  and  purpose  of  introducing  this  tes- 
timony is  not  stated,  nor  are  there  any  connecting  facts  to  show  that 
this  testimony  was  admissible.  The  State's  objection  was  that  it  was 
hearsay.  As  presented  in  this  bill  such  objection  was  well  taken.  If 
the  question  of  the  deceased  being  a  ** hoodoo  negro"  got  into  the 
case  in  such    way  as  to  make  it  a  question  for  examination,  it  might 
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have  been  proper  to  have  asked  and  elicited  the  answer,  but  the 
expected  answer  is  not  stated. 

Another  bill  recites  that  while  White  was  being  cross-examined  by 
defendant  he  was  asked  if  he  told  defendant  a  day  before  deceased 
was  shot  that  he,  witness,  had  killed  a  tall  negro  with  boots  on.  The 
State's  objection  was  sustained.  This  bill  is  too  indefinite  for  con- 
sideration. 

Another  bill  recites  while  Mr.  Kennedy  was  testifying  and  had 
stated  he  lived  in  about  one-half  mile  of  the  place  where  deceased  was 
killed,  and  that  he  had  not  heard  a  gun  **over  there"  before  he  left 
for  Cleveland,  on  cross-examination  the  district  attorney  asked  witness 
if  he  could  hear  a  gun  from  where  deceased  was  killed  to  Cleveland. 
The  answer  is  not  stated.  How  this  could  have  injured  the  appellant 
is  not  shown  by  the  bill. 

Another  bill  recites  that  appellant  offered  the  testimony  of  Elmore 
Charles.  The  bill  further  recites  that  it  developed  that  Elmore 
Charles  had  not  been  subpoenaed  as  a  witness  and  **had  been  in  the 
courtroom  during  the  examination  of  other  witnesses  and  heard  a 
great  many  of  them  testify;"  that  the  State  had  invoked  the  rule, 
and  objected  to  the  witness  testifying  on  that  ground.  Appellant 
insisted  that  inasmuch  as  he  had  not  had  time  to  get  his  testimony 
together  and  his  counsel  had  not  had  time  to  learn  who  were  witnesses 
for  the  defendant  and  did  not  know  that  Elmore  Charles  had  in- 
formation that  would  make  him  a  witness,  that  the  court  should 
permit  him  to  testify.  The  defendant  offered  to  show  by  this  witness 
that  he  had  heard  Esther  Green  tell  about  the  occurrence  soon  after 
it  occurred  and  that  he  had  not  claimed  that  he  had  seen  two  persons 
at  the  time  of  the  shooting.  The  appellant  also  claimed  that  Esther 
Green  had  only  seen  one  person,  and  that  that  person  was  White  and 
not  defendant.  The  state  objected  to  this  witness  being  permitted  to 
testify.  This  is  the  entire  bill.  This  bill  does  not  manifest  error.  That 
Esther  Green  may  have  made  a  statement  at  some  time  with  reference 
to  the  killing  and  had  not  included  appellant  would  not  subject  him  to 
be  impeached  upon  this  ground.  Had  he  been  called  upon  to  testify  in 
regard  to  all  the  facts  in  the  case,  or  during  his  testimony  his  atten- 
tion had  been  directed  to  whether  there  were  more  than  one  person 
present,  and  he  had  stated  that  there  was  not,  and  thereafter  testified 
that  two  persons  were  present,  it  would  have  subjected  him  to  im- 
peachment. The  bill  does  not  even  show  that  Esther  Green  was  asked 
while  testifying  with  reference  to  any  statement  he  may  have  made 
that  Elmore  Charles  may  have  heard.  As  the  bill  presents  the  matter 
the  ruling  of  the  court  is  not  brought  within  any  of  the  decisions  or 
any  rule  of  evidence  that  has  been  called  to  our  attention  that  shows 
error  in  regard  to  the  ruling.  The  bill  fails  to  show  that  a  predicate 
had  been  laid  or  any  question  asked  of  the  witness  Green  as  to  these 
statements. 
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Another  bill  recites  that  the  State's  witness  Hightower  was  asked 
''concerning  a  matter  of  the  deceased's  losing  some  seed  cotton  some 
ten  months  before  the  killing,  the  deceased  having  charged  the  defend- 
ant with  the  theft  of  the  same,  or  rather  it  appeared  that  defendant 
had  been  implicated  in  some  way."  Appellant  objected,  the  objection 
not  being  stated.  It  is  stated  the  district  attorney  asked  the  question, 
but  it  does  not  give  the  answer,  and  none  of  the  facts  and  circum- 
stances are  set  forth  in  the  bill  that  would  show  whether  this  was 
material  or  not.  The  bill  is  not  sufficient  to  present  the  matter  for 
consideration. 

Another  bill  recites  the  State  ''sought  to  bring  out  by  her  wit- 
ness Billie  Norsworthy  matters  concerning  some  cotton  that  deceased 
claimed  to  have  lost  some  ten  months  before  the  killing,  and  deceased 
claimed  that  defendant  was  implicated  in  getting  the  cotton."  Ob- 
jection was  urged  to  this  and  the  witness  was  permitted  to  testify  to 
a  conversation  he  had  with  defendant  with  reference  to  deceased 
having  accused  him  of  stealing  the  cotton.  What  that  conversation 
was,  otherwise  than  it  was  a  conversation,  is  not  stated,  nor  is  the 
ground  of  objection  stated.  The  bill  recites  that  appellant  objected 
to  the  introduction  of  the  testimony,  and  the  court  overruled  it.  his 
may  have  entered  into  the  motive  for  the  killing.  In  order  to  have 
brought  this  question  before  the  court  for  consideration,  enough  of 
the  facts  should  have  been  stated  to  manifest  what  the  defendant 
supposed  to  be  error. 

While  the  witness  Jenkins  was  testifying  for  the  State,  it  developed 
that  he  had  been  brought  from  the  county  jail  to  testify.  Upon  cross- 
examination  this  occurred:  "What  have  they  got  you  in  jail  fort 
A.  For  murder — supposed  to  be  murder.  Q.  Murdering  who  1  A 
Jim  Wynne.  Q.  What  was  his  age?"  The  State  objected  to  any 
further  examination.  The  court  sustained  the  objection  and  would 
not  permit  the  appellant  to  go  farther  into  details.  There  seems  to  be 
no  error  in  this  matter,  nor  is  it  shown  what  was  the  purpose  of 
seeking  the  age  of  Jim  Wynne.  That  a  witness  may  be  impeached  by 
showing  that  he  was  under  a  charge  of  murder  is  sustained  by  the 
authorities,  but  the  authorities  announce  the  rule  that  in  such  impeach- 
ment usually  the  details  of  the  accusation  will  not  be  permitted.  The 
same  may  be  said  of  the  following  bill  of  exceptions  as  it  is  upon  the 
same  subject,  and  from  the  same  witness. 

There  is  a  bill  of  exceptions  reserved  to  the  action  of  the  court 
overruling  the  application  for  a  continuance.  There  were  two  wit- 
nesses sought,  the  wife  of  appellant,  and  a  witness  named  Charles  who 
seems  to  have  been  in  some  way  related  to  appellant.  The  wife  ol 
apepllant  was  brought  into  court  and  testified  It  is  unnecessary  to 
consider  the  application  further  as  to  her.  By  the  other  witness, 
Charles,  appellant  expected  to  show  a  son  of  appellant  on  the  evening 
of  the  killing  had  been  sent  by  appellant  to  a  certain  house  for  shucks. 
This  house  seems  to  have  been  not  far  from  where  the  killing  oc- 
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curred.  What  effect  this  testimony  would  have  had  upon  the  ease  is 
not  made  to  appear.  The  testimony  shows  that  the  boy  was  sent  for 
the  shucks.  The  court  signs  the  bill  with  the  qualification  that  the 
district  attorney,  after  the  conclusion  of  the  testimony,  offered  to 
admit  before  the  jury  that  witness  would  have  testified  as  indicated, 
and  that  his  testimony  was  true.  We  are  of  opinion  that  this  does  not 
relieve  the  error  of  the  court  in  overruling  the  continuance  if  there 
was  error.  Such  admission  must  be  made  at  the  time  of  overruling 
the  continuance  as  a  means  of  avoiding  such  continuance.  The  reason 
for  this  seems  to  be  obvious.  Had  the  admission  of  the  truthfulness  of 
the  statement  been  made  at  the  time  and  before  the  introduction  of  tes- 
timony, the  State  would  have  been  precludd  from  contradicting  it. 
The  State  will  not  be  heard  to  admit  the  truthfulness  of  a  statement 
and  then  introduce  contradictory  testimony  of  that  admission.  But 
the  matter  was  testified  to  by  witnesses  before  the  jury.  Taking  the 
evidence  from  the  statements  in  the  motion  for  new  trial,  we  are  of 
opinion  that  whether  this  testimony  was  or  was  not  before  the  jury 
would  not  be  very  material,  but  the  jury  had  the  matter  before  them 
any  way  for  their  consideration  for  whatever  it  was  worth.  Viewing 
the  record  in  the  light  of  the  motion  for  a  new  trial,  we  are  of  opinion 
the  court  did  not  commit  error  in  this  matter. 

It  is  contended  as  a  final  proposition  that  the  evidence  is  not  suffi- 
cient to  support  the  conviction.  The  testimony  of  White,  the  accom- 
plice is  corroborated  by  the  son  of  deceased  who  saw  both  White  and 
appellant  at  the  place  of  the  shooting,  and  appellant  was  armed  with 
the  gun  that  fired  the  shot,  and  is  further  corroborated  by  the  sheriff 
with  reference  to  measurements  of  tracks.  This  would  justify  the 
jury  in  arriving  at  the  conclusion  that  appellant  did  fire  the  shot  from 
the  woods  which  killed  deceased.  The  testimony  for  the  defendant 
shows  both  by  positive  evidence  and  circumstances  that  he  was  not 
present.  In  other  words,  he  himself  swore  to  an  alibi»  and  other  wit- 
nesses swore  to  facts  which  tend  strongly  to  corroborate  him.  These 
matters  were  all  before  the  jury.  They  heard  the  witnesses,  noticed 
their  manner  of  testifying,  and  had  the  whole  matter  in  front  of  them 
as  did  the  trial  court.  Under  such  circumstances  this  6ourt  would 
scarcely  feel  justified  in  setting  aside  the  conviction.  This  was  either 
an  assassination,  or  it  was  nothing  so  far  as  the  appellant  is  con- 
cerned. We  would  not  feel  justified  in  reversing  the  case  for  want  of 
sufficient  evidence  under  the  stated  circumstances. 

Finding  no  reversible  error  in  the  judgment,  or  one  that  would 
justify  this  court  in  reversing  the  judgment,  it  is  ordered  to  be  af- 
firmed. 

Affirmed. 
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E.  Coleman  y.  The  State. 
No.  5722.    Decided  April  21.  1920. 

1.— Transporting  Intoxicating  Liquors— Validity  of  Statute. 

Section  3  of  the  Act  of  the  Thirty-fifth  Legislature,  Fourth  Called  Ses- 
sion, Chapter  24,  known  as  the  State-wide  Prohibition  Law,  which  Act  has 
since  been  superseded,  but  which  was  in  force  at  the  time  of  the  commission 
of  the  offense,  is  valid  and  constitutionaL  Following  Ex  parte  Fulton,  215 
S.  W.  Hep.,  331,  and  other  cases. 

2. — Same — Carrying    Liquor    for    Personal    Use — Legislative    Acts — Statutes 
Construed. 

Under  well  established  principles  of  construction,  the  acts  of  the  same 
Legislature  upon  the  same  subject  are  to  be  construed  together,  and  under 
this  rule  it  is  held  that  under  Section  9  of  Chapter  31,  of  the  Acts  of  the 
Thirty-fifth  Legislature,  Fourth  Called  Session,  the  right  of  one  to  carry 
intoxicating  liquors  to  his  home  for  his  personal  use,  etc.,  is  recognized, 
and,  where  the  evidence  showed  that  this  was  defendant's  purpose,  the  court 
should  have  submitted  a  proper  charge  and  his  failure  to  do  so  is  reversible 
error. 

Appeal  from  the  Criminal  District  Court  No.  2  of  Dallas.  Tried 
below  before  the  Honorable  C.  A.  Pippen. 

Appeal  from  a  conviction  of  unlawfully  transporting  intoxicating 
liquors;  penalty:  one  year  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Baskett  &  DeLee,  for  the  appellant. — On  question  of  validity  of 
statute:  Cited  cases  in  opinion.  On  question  of  construing  acts  of 
Legislature  passed  in  the  same  session :  Barnes  v.  State,  170  S.  W. 
Rep.,  548;  Ex  Parte  Francis,  165  S.  W.  Rep.,  147. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited 
cases  in  opinion. 

MORROW,  Judge. — The  appellant  is  convicted  of  transporting  in- 
toxicating liquor  in  violation  of  Section  3  of  the  Acts  of  the  Thirty- 
fifth  Legislature,  Fourth  Called  Session,  Chapter  24,  known  as  the 
Statewide  Prohibition  Law.  This  Act  has  been  since  superseded,  but 
was  in  force  at  the  time  the  offense  was  committed.  Its  efficacy  is 
challenged  upon  the  proposition  that  Section  2  of  the  same  Act,  which 
prohibited  the  sale  of  intoxicating  liquors,  was  held  inoperative  in 
the  case  of  Ex  parte  Myer,  84  Texas  Crim.  Rep.,  288,  207  S.  W.  Rep., 
100,  and  that  therefrom  the  result  followed  that  the  transportation 
could  not  be  prohibited  because  it  would  interfere  with  the  exercise 
of  the  right  of  sale.  The  result  in  Ex  parte  Myer,  supra,  was  not 
reached  upon  the  proposition  that  a  citizen  was  vested  with  the  right 
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to  sell  intoxicating  liquor.  The  theory  upon  which  that  case  was  de- 
cided was  that  the  Constitution  prescribed  the  manner  in  which 
sales  could  be  prohibited,  and  that  their  prohibition  must  be  effected 
in  that  manner.  The  Constitution  does  not  further  restrict  the  right 
of  the  Legislature  on  the  subject.  We  have  discussed  the  matter  at 
some  length  in  Ex  parte  Davis,  86  Texas  Crim.  Rep.,  168,  215  S.  W. 
Rep.,  341,  in  which  the  power  to  prohibit  the  manufacture  of  such 
liquors  was  upheld,  and  in  the  case  of  Ex  parte  Fulton,  86  Texas 
Crim.  Rep.,  149,  215  S.  W.  Rep.,  331,  in  upholding  the  power  of  the 
Legislature  to  enact  the  amendment  to  the  so-called  Allison  Shipping 
Law,  which  amendment  is  embodied  in  Chapter  31,  Acts  Thirty-fifth 
Legislature,  Fourth  Called  Session,  we  referred  to  a  number  of  court 
decisions  which  are  analogous  to  the  present  question.  The  particular 
section  of  the  Act  in  question  was  upheld  by  the  Court  of  Civil  Ap- 
peals in  the  case  of  Railway  v.  State,  212  S.  W.  Rep.,  845.  The  mo- 
tion to  quash  the  indictment  upon  the  ground  that  the  Act  of  the 
Legislature  upon  which  it  is  based  is  void  is  overruled. 

In  Section  9  of  Chapter  31,  of  the  Acts  of  the  Thirty-fifth  Legis- 
lature, Fourth  Called  Session,  the  right  of  one  to  carry  intoxicating 
liquors  to  his  home  for  his  personal  use,  or  for  the  use  of  members  of 
his  family,  is  recognized.  This  is  a  part  of  the  legislation  upon  the 
subject  of  intoxicating  liquors  enacted  at  the  same  session  of  the. 
Legislature  at  which  Section  3  of  Chapter  24,  the  Act  upon  which  the 
prosecution  was  founded,  was  enacted.  Under  well  established  prin- 
ciples of  construction,  the  acts  of  the  same  Legislature  upon  the  same 
subject  are  to  be  construed  together.  Chapter  24  is  silent  upon  the 
subject  mentioned  in  Section  9  of  Chapter  31,  supra,  and  the  latter, 
we  think,  must  be  given  effect.  It  is  expressly  stated  in  Section  7  of 
Chapter  24  that  **no  law  now  in  force  regulating  the  sale  of  intoxi- 
cating liquors,  nor  any  Act  of  the  Fourth  Called  Session  of  the  Thirty- 
fifth  Legislature  regulating  such  sales,  are  repealed,  but  that  all  re- 
main in  full  force  and  effect." 

In  his  testimony  the  appellant  declared  that  his  possession  of  the 
intoxicating  liquor  was  for  the  purpose  of  carrying  it  to  his  home  for 
his  own  personal  use.  His  home  was  in  the  city  of  Dallas,  and  he 
was  found  in  possession  of  the  liquor  at  the  town  of  Mesquite  in  that 
county,  and  was  carrying  it  in  an  automobile  owned  by  his  wife.  He 
sought  in  a  timely  and  appropriate  manner  to  have  the  jury  in- 
structed that  if  his  transporation  of  it  was  for  no  unlawful  purpose, 
but  that  he  was  taking  it  to  his  home  solely  for  his  personal  use,  an 
acquittal  should  result.  We  think  this  instruction  should  have  been 
given,  and  that  a  failure  to  give  it  requires  a  reversal  of  the  judgment, 
which  is  ordered. 

Reversed  and  remanded. 


87  Tex.— 16  ^  , 
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James  Anderson  v.  The  State. 
No.  5756.    Decided  April  ^1.  1920. 

1. — ^Murder — Obftrge  of  Court — ^Maiulaugliter. 

Where,  upon  trial  of  murder,  inflicting  the  death  penalty,  the  court  in- 
structed the  jury  on  the  law  of  murder,  manslaughter  and  self-defense,  but 
the  record  on  appeal  showed  that  there  was  evidence  that  the  defendant 
fired  two  shots  in  self-defense,  although  the  State's  testimony  showed  that 
the  deceased  fell  immediately  after  the  first  shot  and  that  defendant  fired 
the  second  shot  after  deceased  fell,  the  court  should  have  charged  on  man- 
slaughter and  have  informed  the  jury  of  the  grade  of  defendant's  offense  in 
the  event  they  should  believe  that  the  first  shot  was  fired  in  self-defense, 
although  the  second  shot  was  fired  after  the  danger  real  or  apparent,  to 
defendant  had  ceased,  as  there  was  evidence  from  which  the  jury  might 
have  concluded  that  the  homicide  occurred  in  a  sudden  passion  aroused  by 
adequate  cause.  Following  Ross  v.  State,  53  Texas  Crim.  Rep.,  279,  and 
other  cases. 

2. — Same — Cooling  Time — Charge  of  Court — ^Manslaughter. 

Where,  upon  trial  of  murder  inflicting  the  death  penalty,  thp  evidence 
showed  that  two  shots  were  fired  by  defendant  at  the  deceased,  and  defend- 
ant's testimony  showed  that  after  he  had  fired  the  first  shot  in  self-defense, 
the  deceased  kept  advancing  and  he  fired  the  second  shot  after  reloading, 
and  that  deceased  fell  at  the  second  shot,  as  the  testimony  of  the  State  show- 
ed that  the  first  shot  felled  the  deceased  and  the  second  shot  was  fired  after 
he  was  down,  etc.,  the  court  should  have  instructed  on  the  law  of  cooling 
time  as  between  the  firing  of  the  first  and  second  shots  and  given  a  proper 
charge  on  manslaughter,  under  this  phase  of  the  case.  Following  Lagrone 
V.  State,  84  Texas  Crim.  Rep.,  609,  209  S.  W.  Rep. 

3. — Same— Argument  of  Counsel— Practice  on  Appeal. 

While  the  objections  to  the  argument  of  counsel  are  not  preserved  so  as 
to  justify  a  reversal,  State's  counsel  are  cautioned  not  to  make  unnecessary 
references  to  the  members  of  the  family  of  the  deceased  in  the  instant  case. 

Appeal  from  the  Criminal  District  Court  of  Dallas  No.  2.  Tried 
below  before  the  Honorable  C.  A.  Pippen. 

Appeal  from  a  conviction  of  murder ;  penalty :  death. 
The  opinion  states  the  case. 

Andrew  J,  Priest,  Jimmie  McNicoll  and  Z>.  E.  Coffmen,  for  the 
appellant. — On  question  of  court's  charge  on  manslaughter:  Best  v. 
State,  135  S.  W.  Rep.,  681 ;  Poster  v.  State,  148  S.  W.  Rep.,  583. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  court's  charge:  Davis  v.  State,  141  S.  W.  Rep.,  93. 

MORROW,  Judge. — The  appellant,  a  negro  man,  shot  and  killed 
Clarence  Potter,  a  white  man.  He  is  under  conviction  for  murder 
with  the  death  penalty  assessed. 
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The  facts  are  not  dissimilar  from  those  developed  upon  the  former 
appeal,  85  Texas  Grim.  Rep.,  422,  214  S.  W.  Rep.,  353.  In  the  evi- 
dence of  matters  preceding  the  homicide,  there  is  but  little  conflict. 
The  deceased  owned  a  farm,  ten  acres  of  which,  with  a  house,  was 
rented  to  appellant,  who  worked  the  land,  also  doing  some  work  for 
the  deceased.  On  the  evening  preceding  the  homicide,  the  deceased 
complained  of  the  manner  in  which  the  appellant  was  feeding  the 
stock.  A  controversy  arose,  at  the  termination  of  which  the  deceased 
told  the  appellant  to  leave  the  premises,  and  also  informed  him  that 
he  must  surrender  the  house  and  rented  premises.  This  controversy 
took  place  at  the  barn,  and  both  the  deceased  and  appellant  went  in 
the  barn;  and,  according  to  the  state's  testimony,  when  the  appellant 
came  out  he  picked  up  a  scantling,  and  was  told  by  deceased  to  leave 
the  premises,  that  trouble  was  not  wanted.  Appellant  claims  that 
while  he  was  in  the  barn  the  deceased  assaulted  him  with  a  metal 
hook,  and  inflicted  some  wounds  on  his  back.  These  wounds  were 
exhibited  by  him  to  his  wife  the  same  evening,  and  after  the  homi- 
cide to  other  witnesses.  The  appellant  the  next  morning  went  to  a 
neij^hboring  town,  and  related  the  incidents  of  the  trouble  to  some 
^ite  men,  one  of  whom  was  the  city  marshall,  who  advised  the  ap- 
pellant that  he  would  not  have  to  leave  the  premises  until  the  end  of 
the  year,  and  that  the  best  thing  to  do  w-as  to  go  back  and  work  the 
crop.  Returning  to  his  home,  the  appellant  took  his  shotgun  with 
him  and  went  to  the  premises,  laid  the  gun  down,  and  began  work- 
ing with  a  hoe.  The  deceased,  who  was  working  on  his  own  premises, 
observing  the  appellant,  came  to  where  he  was  working,  and  it  was 
there  that  the  homicide  took  place.  The  eyewitnesses  for  the  state 
were  so  far  away  that  they  were  not  able  to  understand  what  was  said 
by  the  deceased  prior  to  the  shooting,  though  they  heard  his  voice. 
The  appellant  claims  that  when  the  deceased  reached  a  point  about 
twenty  steps  distant,  he  said:  **Damn  your  black  soul,  I  thought  I 
told  you  to  get  oflE  my  place,"  and  seemed  quite  angry.  The  appel- 
lant testified  that  recalling  the  injuries  he  had  received  on  the  pre- 
vious evening,  and  observing  the  deceased's  hand  behind  him,  in- 
dicating that  he  might  be  armed,  and  believing  that  he  was  armed, 
the  appellant  became  frightened,  and  picked  up  his  gun,  when  the 
deceased  said:  *'Put  down  that  gun,  you  black  son-of-a-bitch,  I'll 
kill  you;"  and,  as  appellant  expressed  it,  **made  like  he  was  going 
to  shoot.  The  fitst  shot  was  then  fired  while  the  deceased  was  advanc- 
ing, but  failed  to  stop  the  deceased,  and  appellant  re-loaded  and  fired 
the  second  shot  when  there  was  but  about  four  steps  separating  them. 
Appellant  said  he  fired  the  second  shot  from  his  hip,  not  having  time 
to  raise  it  after  firing  the  first  shot  and  re-loading.  The  deceased 
fell  at  the  second  shot.  There  were  scattered  shot  about  the  head 
and  neck  of  the  deceased,  which,  in  the  opinion  of  the  doctor,  were 
not  fatal.  On  the  breast,  about  two  inches  above  the  heart,  was  a 
fatal  wound,  indicating  that  the  load  from  the  shotgun  had  entered. 
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though  it  did  not  come  through  the  body.    The  clothes  on  the  breast 
of  deceased  were  powder  burned. 

The  state  witnesses  who  saw  the  difficulty  from  a  distance  said  in 
substance  that,  attracted  by  the  talking,  they  looked  and  saw  the 
deceased  standing,  and  the  appellant  with  his  gun  pointed  at  him, 
they  being  about  forty  or  fifty  feet  apart;  that  they  heard  the  de- 
ceased talking,  but  heard  nothing  said  by  the  appellant,  and  saw  de- 
ceased make  no  demonstration.  The  deceased  fell  immediately  after 
the  first  shot,  according  to  these  witnesses,  and  appellant  re-loaded, 
walked  to  a  point  near  the  deceased,  who  was  lying  on  the  ground, 
and  fired  the  second  shot. 

The  court  instructed  the  jury  on  the  law  of  murder,  manslaughter, 
and  self-defense.  By  appropriate  exception,  duly  presented,  the  ap- 
pellant complained  of  the  charge  on  manslaughter  in  that  it  failed  to 
inform  the  jury  of  the  grade  of  appellant's  offense  in  the  event  it 
should  be  believed  that  the  first  shot  was  fired  in  self-defense,  but  that 
the  second  shot  was  fired  after  the  danger,  real  or  apparent,  to  the 
appellant  had  ceased.  We  think  the  facts  called  for  such  an  instruc- 
tion. Admittedly  there  was  evidence  from  which  the  jury  might  have 
concluded  that  the  homicide  took  place  in  a  sudden  passion  aroused 
by  an  adequate  cause.  Responding  to  this  evidence,  the  learned  trial 
judge  gave  a  charge  on  the  law  of  manslaughter.  The  law  of  self- 
defense  was  also  charged,  and  the  jury  therein  told  in  substance 
that  if  the  appellant  shot  and  killed  the  deceased  under  a  reasonable 
apprehension  or  fear  of  death,  or  serious  bodily  harm,  that  an  ac- 
quittal should  result.  The  jury  may  have  believed  that  the  shot 
which  killed  the  deceased  was  fired  when  there  was  no  reasonable  ap- 
prehension that  he  would  kill  or  injure  the  appellant.  Such  was  the 
state's  theory.  From  all  the  evidence  it  is  manifest  that  the  first 
shot  did  QOt  kill,  and  probably  would  not  have  killed  the  deceased, 
but  from  the  state's  standpoint  it  did  disable,  and  the  jury  may  have 
believed  that  it  rendered  it  unnecessary  that  the  second  shot  should 
be  fired.  The  state  of  mind,  therefore,  in  which  the  second  shot  was 
fired  was  of  vital  importance  in  the  determination  of  the  grade  of 
the  offense.  The  shot  might  have  been  fired  with  deliberation,  and 
the  offense  might  have  been  murder.  It  might  have  been  fired  when 
the  appellant  was  in  a  state  of  agitation  sufficient  to  reduce  the  of- 
fense to  manslaughter.  The  condition  of  his  mind  at  the  time  he  fired 
the  second  shot  was  a  question  of  fact.  Ross  v.  State,  53  Texas  Grim. 
Rep.,  279;  Jones  v.  State,  33  Texas  Crim  Rep.,  492;  Watson  v.  State, 
50  Texas  Crim.  Rep.,  171.  The  law  defining  the  duty  of  the  trial 
court  under  the  evidence  is  stated  in  the  opinion  of  Judge  Willson 
in  the  case  of  Ilobbs  v.  State,  16  Texas  Crim  App.,  523,  with  such 
clearness  that  we  are  constrained  to  quote  his  language:  ** Again,  the 
learned  judge  instructed  the  jury  that  the  defendant's  right  of  self- 
defense  ceased  when  the  danger,  real  or  apparent,  had  ceased.  This 
was  correct.     But  suppose,  in  defending  himself  against  a  violent 
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attack,  or  a  supposed  violent  attack,  he  became  excited  by  passion  to 
such  an  extent  as  to  render  his  mind  incapable  of  cool  reflection,  and 
under  this  state  of  excitement  he  carried  his  right  of  self-defense  too 
far,  Hsed  more  forces  than  was  necessary  to  his  protection,  fired  one 
or  more  shots  after  all  real  or  apparent  danger  had  ceased,  but  be- 
fore his  mind  had  had  time  to  cool,  and  from  wounds  thus  inflicted 
death  had  resulted,  would  this  have  been  murder?  We  think  not. 
Suppose  the  first  shot  fired  by  the  defendant  was  justifiable,  but  that 
the  two  shots  fired  by  him  which  struck  Whitely  were  fired  after  the 
danger,  real  or  apparent,  which  threatened  the  defendant  had  ceased, 
but  that  he  fired  the  said  shots  under  the  immediate  influence  of  sud- 
den passion  arising  from  the  supposed  deadly  conflict  in  which  an 
instant  before  he  had  been  engaged,  and  fired  them  before  he  had  had 
reasonable  'cooling  time,'  reasonable  time  to  realize  that  he  was  no 
longer  in  any  danger,  would  not  this  state  of  facts,  if  the  shots  had 
killed  Whitely,  constitute  manslaughter  and  not  murder?  AVe  think 
a  homicide  under  these  circumstances  would  not  be  of  a  higher  grade 
than  manslaughter/' 

The  jury  having  inflicted  the  extreme  penalty  for  murder  upon  a 
state  of  facts  upon  which  with  a  proper  instruction  they  might  have 
found  the  appellant  guilty  of  manslaughter,  we  believe  the  failure  to 
instruct  on  the  law  of  cooling  time  as  between  the  firing  of  the  first 
and  second  shots  was  an  error  ot  such  consequence  as  to  entitle  the 
appellant  to  another  trial.  Lagrone  v.  State,  84  Texas  Crim.  Rep., 
609. 

The  court  instructed  the  jury  on  the  law  of  cooling  time  as  between 
the  time  of  the  homicide  and  the  difficulty  on  the  preceding  day,  and 
of  this  we  think  there  can  be  made  uo  just  complaint  by  the  appel- 
lant.   The  other  criticisms  of  the  charge  we  think  are  not  meritorious. 

The  complaint  of  the  argument  made  is  not  so  preserved  as  to  just- 
ify a  reversal.  Because  of  the  peculiar  character  of  the  case,  it  re- 
quired caution  in  the  use  of  language  in  argument  which  would  not 
inflame  the  minds  of  the  jury,  and  upon  another  trial  unnecessary 
references  to  the  members  of  the  family  of  the  deceased  will  doubt- 
less not  occur. 

Because  of  the  error  pointed  out,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


George  Dednia  Reese  v.  The  State. 

No.  5768.     Decided  April  21,  1920. 

1.— Assault  to  Murder — Misconduct  of  Jury — Practice  on  Appeal. 

Where  the  issue  involved  with  reference  to  the  misconduct  of  the  jury 
was  one  of  fact,  the  finding  of  the  trial  judge  thereon  will  not  be  disturbed 
unless  it  is  made  clear  that  it  is  contrary  to  the  evidence.  Following: 
Douglas  V.  State,  58  Texas  Crim.  Rep.,  122,  and  other  cases. 
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2. — Same— Sufficiency  of  the  Evidence— Boles  Stated. 

The  rule  is,  in  passing  upon  the  sufficiency  of  the  evidence,  to  assume 
that  the  jury  decided  all  controverted  questions  in  favor  of  the  State,  ani 
if  the  evidence,  viewed  in  its  most  favorable  light  from  the  standpoint  of 
the  State,  is  sufficient,  the  verdict  will  not  be  disturbed,  and  where,'  upon 
trial  of  assault  with  intent  to  murder,  the  evidence  supported  the  verdict 
under  a  proper  charge  of  the  court,  there  was  no  reversible  error. 

Appeal  from  the  District  Court  of  Marion.  Tried  below  before  the 
Honorable  J.  A.  Ward. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder;  pen- 
alty ;  two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

P.  G.  Henderson,  for  appellant. — On  question  of  insufficiency  of 
the  evidence :  Gilbert  v.  State,  215  S.  W.  Rep.,  106. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  conviction  is  for  assault  with  intent  to 
murder.  The  appellant  fired  three  shots  at  William  Washington, 
Jr.,  a  boy  about  seventeen  years  of  age.  The  transaction  took  place 
at  night.  Washington  and  his  brothers  had  been  hunting,  and  before 
finishing  the  hunt  returned  home  to  obtain  some  matches,  and  on 
reaching  home  found  the  appellant  in  bed  with  the  unmarried  sister. 
From  the  state's  evidence  it  appears  that  Washington  ordered  the 
appellant  out  of  the  house,  and  appellant  jumped  up  with  his  pistol 
in  his  hand  and  ran  after  Washington^  cursing  him;  that  Washing- 
ton then  got  his  gun,  which  he  had  left  on  the  gallery  in  front  of 
the  house,  and  returned  with  the  gun  in  his  hands,  and  stated  to  the 
appellant  and  the  woman  that  he  would  kill  them  both.  The  woman 
jumped  out  of  bed,  and  pushed  her  brother  out  of  the  room,  and  the 
appellant  also  came  out  of  the  room  with  his  pistol,  telling  Washing- 
ton he  would  kill  him.  Washington  told  the  appellant  to  stop,  and 
when  he  failed  to  do  so  fired  at  him.  The  shot  failing  to  take  effect, 
Washington  ran.  Appellant  pursued  him  some  thirty  or  forty  feet, 
and  fired  at  him  three  time  with  the  pistol,  none  of  the  shots  taking 
effect.  The  appellant  had  been  invited  to  the  home  by  the  girl,  who 
had  written  him  a  note  asking  him  to  come.  They  were  engaged  to 
be  married,  and  afterwards  married. 

From  appellant's  testimony,  it  appeared  that  when  William  Wash- 
ington and  his  brothers  came  into  the  room  they  laughed  and  went 
out,  and  that  subsequently  Washington  came  back  a  second,  and 
finally  a  third  time,  on  the  last  occasion  bringing  his  shotgun,  throw- 
ing it  down,  and  with  an  oath  telling  appellant  to  get  out  or  he  would 
kill  him;  that  the  sister  jumped  out  of  the  bed  and  pushed  Washing- 
ton out  of  the  room,  and  Washington,  when  he  got  on  the  ground, 
pointed  his  gun  at  her,  when  she  stepped  back,  at  which  time  the  ap- 
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pellant  was  coming  out  of  the  door,  and  talked  to  Washington,  when 
he  dropped  his  gun  and  indicated  that  he  was  '*all  right."  Appel- 
lant passed  him,  and  began  talking  to  Emmitt,  a  brother  of  William, 
and  while  so  engaged  William  fired  at  him,  the  powder  burning  his 
face,  and  he  thought  he  was  shot,  and  was  blinded  by  the  smoke,  and 
immediately  fired  three  times  for  the  purpose,  as  he  thought,  of  sav- 
ing his  life;  that  when  h^  fired  he  did  not  know  that  William  had 
left,  could  not  see  him  for  the  smoke,  and  did  not  pursue  him. 

The  court  instructed  the  jury  upon  all  the  issues  arising,  includ- 
ing aggravated  assault  and  self-defense,  and  no  complaint  is  made  of 
the  charge. 

It  was  charged  in  the  motion  for  a  new  trial  that  one  of  the  jurors, 
during  the  deliberation  of  the  jury,  remarked  in  the  jury  room:  '*It 
would  not  do  to  turn  this  negro  loose,  for  there  is  a  similar  case  from 
the  East  end  of  the  county  that  will  come  up  for  trial  at  the  next 
term  of  this  court."  Upon  hearing  of  this  motion,  the  jurors  were 
called,  and  gave  testimony,  which  was  heard  by  the  trial  judge.  From 
the  evidence  thus  heard,  we  think  the  trial  court  was  warranted  in 
concluding  that  there  was  no  improper  discussion  by  the  jurors  of  any 
other  case,  but  that  the  only  foundation  for  the  complaint  was  that 
during  the  deliberation  one  of  the  jurors  said  he  did  not  understand 
the  location  of  the  trouble,  and  information  was  given  him  touching 
the  part  of  the  county  in  which  the  parties  resided.  The  issue  in- 
volved on  this  hearing  was  one  of  fact,  and  the  finding  of  the  trial 
judge  thereon  is  not  to  be  disturbed  on  appeal  unless  it  is  made  clear 
that  it  is  contrary  to  the  evidence.  Douglass  v.  State,  58  Texas  Crim. 
Rep.,  122;  Holt  v.  State,  61  Texas  Crim.  Rep.,  15;  Vernon's  Texas 
Crim.  Statutes,  vol.  2,  p.  792. 

In  passing  upon  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict, we  must  assume  that  the  jury  decided  all  controverted  questions 
in  favor  of  the  state,  and  if  the  evidence,  viewed  in  its  most  favorable 
light  from  the  standpoint  of  the  state,  is  sufficient,  we  are  not  war- 
ranted in  annulling  the  verdict  for  want  of  evidence.  From  any 
standpoint,  the  conduct  of  the  appellant  was  such  as  was  reasonably 
calculated  to  cause  the  injured  party  to  attack  him,  and  while  he 
would  not  by  his  wrongful  and  illegal  conduct  necessarily  have  for- 
feited his  right  of  self-defense,  he  would,  at  least  as  tested  by  the 
state's  evidence,  have  modified  it  and  rendered  it  imperfect;  (Frank- 
lin V.  State,  34  Texas  Crim.  Rep.,  286) ;  and  if  he  fired  at  William 
Washington  after  the  latter  had  abandoned  the  contest  and  while  he 
was  retreating,  the  offense,  if  death  had  resulted,  might  have  been 
murder.  There  was  evidence  from  which  the  jury  may  have  con- 
cluded that  at  the  time  the  shots  were  fired  by  the  appellant  there 
was  no  occasion  to  fire  them  in  self-defense.  The  lower  grades  of  the 
offense  included  in  the  indictment  as  well  as  the  law  of  self-defense 
having  been  fairly  embraced  in  the  charge  of  the  court,  and  been 
passed  upon  by  the  jury,  we  are  not  authorized  to  declare  that  they 
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were  not  warranted  in  finding  him  guilty  and  fixing  the  degree  of  a 
higher  rather  than  a  lower  grade  of  offense. 

The  complaint  of  the  form  of  the  verdict,  we  think,  is  without 
merit. 

Th«  judgment  is  aflBrmed. 

Affirmed. 


I.  W.  HuEY  V.  The  State. 
No.  5738.    Decided  April  21,  1920. 

1. — ^Murder — ^Manslaughter — ^Evidence — Conduct  of  Defendant. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
State  introduced  testimony  that  defendant  appeared  angry,  and  there  was 
nothing  in  the  bill  of  exceptions  to  indicate  that  the  testimony  was  ir- 
relevant, there  was  no  reversible  error.  Following:  Edgar  v.  State,  59  Texas 
Crim.  Rep.,  256.  and  other  cases. 

2.'— Same — ^EvidenclB — Bill  of  Exceptions— Bules  Stated. 

A  statement  of  the  reason  for  objecting  to  the  ruling  of  the  court  does 
not  suffice  in  the  bill  of  exceptions,  Under  Article  2059,  V.  C.  C.  P.,  but  the 
fact  showing  its  relation  to  the  case  must  be  stated  in  a  manner  to  disclose 
that  they  are  facts  certified  to  by  the  trial  judge.  Following  Hennessey 
V.  State,  23  Texas  Crim.  App.,  355,  and  other  cases. 

3. — Same — BiU  of  Exceptions — Question  and  Answer  Form. 

The  practice  of  question  and  answer  form  in  bill  of  exceptions  is  to  be 
avoided  except  when  necessary,  and  there  being  nothing  indicating  the  fail- 
ure to  observe  the  views  expressed  by  the  court  on  a  former  appeal,  there 
was  no  reversible  error. 

4. — Same — ^Evidence — Tracks — ^Bules  Stated. 

As  a  predicate  for  introducing  testimony  of  tracks  at  the  scene  of  the 
homicide,  it  is  not  incumbent  upon  the  State  to  introduce  evidence  to 
negative  their  presence  there  before  the  homicide,  or  that  they  were  found 
immediately.    Following:  Haley  v.  State,  84  Texas  Crim.  Rep.,  629. 

6. — Same — Evidence — Irrelevant  Matter. 

The  fact  that  the  son  of  the  deceased  on  going  to  the  scene  of  the  homi- 
cide kissed  his  father  was  not  relevant,  but  in  view  of  the  verdict,  receiving 
it  in  evidence  was  not  reversible  error. 

6. — Same — Evidence — Cross  Examination. 

Where  a  certain  State's  witness  described  certain  tracks  near  the  scene 
of  the  homicide,  and  on  cross-examination  testified  that  he  went  there  at 
the  suggestion  and  in  company  with  another  witness  and  examined  the 
tracus,  etc.,  there  was  no  reversible  error. 
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7.~Same— Former  Trial — Cluurge  of  Court. 

There  was  no  error  In  the  court's  charge  to  the  jury  that  the  result.  If 
any,  of  the  former  trial  did  not  concern  them  and  was  not  to  be  mentioned 
or  considered.  Following  Driver  v.  State,  37  Texas  Crim.  Rep.,  160,  and 
other  cases. 

8.— Same^-Oath  of  Jurors— Walyer— Practice  on  AppeaL 

Where  it  affirmatively  appeared  by  bill  of  exceptions  that  none  of  the 
jurors  trying  the  case  were  sworn  as  is  required  by  the  statutes,  and  the 
words  "So  help  me  God"  were  omitted,  the  same  was  reversible  error,  under 
Article  714,  C.  C.  P.,  and  said  oath  cannot  be  waived  as  contended  for  by 
the  State. 

9.— &une — Practice  on  Appeal— Query. 

The  question  whether  on  another  trial  the  appellant  may  be  tried  for 
murder,  having  been  convicted  of  manslaughter,  is  not  involved  in  the  ap- 
peal, and,  therefore,  not  one  upon  which  this  court  will  express  an  opinion. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  the 
Honorable  C.  R.  Pearman. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  five  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Culp,  Gulp  &  Culp,  for  the  appellant. — On  question  of  declarations 
of  defendant:  Spangler  v.  State,  55  S.  W.  Rep.,  327;  Myers  v.  State, 
39  id.,  111. 

On  question  of  action  of  son:  Holt  v.  State,  9  Texas  Crim.  App., 
571 ;  Gray  v.  State,  47  Texas  Crim.  Rep.,  377 ;  Clark  v.  State,  120  S. 
W.  Rep.,  179. 

On  question  of  finding  tracks  after  talking  to  other  witness :  Huey 
v.  State,  197  S.  W.  Rep.,  202;  Holt  v.  State,  125  S.  W.  Rep.,  43; 
Campbell  v.  State.  29  id.,  139. 

On  question  of  oath  administered  to  jury :  Bell  v.  State,  2  Texas 
Crim.  App.,  216:  Howard  v.  State,  192  S.  W.  Rep.,  771;  Kris  v. 
State,  recently  decided. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  state  of  mind  of  defendant :  t^owdrill  v.  State,  62  Texas 
Crim.  Rep.,  442;  Duke  v.  State,  61  id.,  443;  Mims  v.  State,  153  S.  W. 
Rep.,  321. 

On  question  of  tracks:  Bains  v.  State,  43  Texas  Crim.  Rep.,  495; 
Liles  V.  State,  58  id.,  310 ;  Elmore  v.  State,  72  id.,  228. 

On  question  of  oath  administered  to  the  jury:  Witty  v.  State,  171 
S.  W.  Rep.,  233. 

MORROW,  Judge. — The  appeal  is  from  conviction  for  manslaugh- 
ter, with  punishment  fixed  at  confinement  in  the  penitentiary  for 
five  years.  The  facts  are  sufficiently  stated  in  report  on  former  ap- 
peal, 81  Texas  Crim.  Rep.,  554. 
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The  first  bill  of  exceptions,  complaining  of  proof  that  appellant 
was  angry,  discloses  no  error.  It  was  competent  to  prove  that  he  ap- 
peared angry.  Bennett  v.  State,  39  Texas  Crim.  Rep.,  648;  Powers 
V.  State,  23  Texas  Crim.  App.,  42;  Rose's  Notes  on  Texas  Reports, 
Vol.  5,  p.  601.  There  is  nothing  in  the  bill  to  indicate  that  the  testi- 
mony was  irrelevant.  In  support  of  the  court's  ruling  we  presume 
that  it  was  relevant.  Moore  v.  State,  7  Texas  Crim.  App.,  20;  Edgar 
V.  State,  59  Texas  Crim  Rep.,  256. 

The  second  bill,  setting  out  in  question  and  answer  form  part  of 
the  testimony  of  the  witness  Williams  fails  to  set  out  any  of 
the  surrounding  facts,  and  the  Assistant  Attorney  General  objects 
to  its  consideration,  citing  Thompson  v.  State,  29  Texas  Crim.  App., 
208;  Black  v.  State,  68  Texas  Crim.  Rep.,  151,  160  S.  W.  Rep.  720; 
Eldridge  v.  State,  12  Texas  Crim.  App.,  208;  Harris  v.  State,  67 
Texas  Crim.  Rep.,  251,  148  S.  W.  Rep.,  1047,  and  other  cases.  The 
statute,  Article  2059  requires  no  particular  words  in  a  bill  of  excep- 
tions, but  says: 

**The  objection  to  the  ruling,  or  the  action  of  the  court,  shall  be 
stated  with  such  circumstances,  or  so  much  of  the  evidence,  as  may 
be  necessary  to  explain  it,  and  no  more,  and  the  whole  as  briefly  as 
possible." 

A  statement  of  the  reasons  for  objecting  to  the  ruling  does  not  suf- 
fice, but  the  facts  showing  its  relation  to  the  case  must  be  stated  in  a 
juanner  to  disclose  that  they  are  facts  certified  to  by  the  trial  judge. 
Hennessey  v.  State,  23  Texas  Crim.  App.,  355;  Branch's  Annotated 
Ttxas  Penal  Code,  Section  209.  On  the  subject  we  will  add  that  re- 
producing in  question  and  answer  form  the  testimony  of  a  witness 
is  a  practice  to  be  avoided  except  on  occasions  when  such  a  reproduc- 
tion is  necessary  to  disclose  the  meaning.  Such  procedure  certainly 
does  not  follow  the  direction  of  the  statute  to  *^state  so  much  of  the 
evidence  as  may  be  necessary  to  explain  the  ruling,  and  no  more,  and 
the  whole  as  briefly  as  possible.'^  We  have  examined  the  testimony 
of  the  witness  Williams  in  the  statement  of  facts,  and  find  nothing 
therein  indicating  a  failure  to  observe  the  views  expressed  by  the 
court  on  Ihe  ioniier  appeal. 

As  a  predicate  for  introducing  proof  of  tracks  at  the  scene  of  the 
homicide,  it  is  not  encumbent  upon  the  State  to  introduce  evidence  to 
negative  their  presence  there  before  the  homicide,  nor  is  an  objection 
tenable  that  the  tracks  were  not  found  immediately.  Haley  v.  State, 
84  Texas  Crim.  Rep.,  629,  209  S.  W.  Rep.,  675. 

The  fact  that  the  son  of  the  deceased  on  going  to  the  scene  of  the 
homicide  kissed  his  father  was  not  relevant,  but  in  view  of  the  ver- 
dict, receiving  it  in  evidence  was  not  reversible  error. 

The  witness  Taylor  gave  evidence  describing  certain  tracks  near 
the  scene  of  the  homicide.  On  cross-examination  the  appellant  proved 
by  him  that  he  had  gone  to  the  scene  of  the  homicide  with  the  wit- 
ness Williams,  and  that  Williams  had  told  him  where  the  appellant 
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was  during  the  diflSculty,  and  that  he,  the  witness,  went  into  the  field 
from  which  the  shot  was  fired,  and  examined  the  tracks  at  Williams' 
solicitation.  The  motion  to  exclude  the  testimony  of  Taylor  given  on 
direct  examination  because  of  this  disclosure  on  cross-examination 
was  properly  overruled. 

We  regard  the  instruction  by  the  court  to  the  jury  that  the  result, 
if  any,  of  the  former  trial  did  not  concern  them  and  was  not  to  be 
mentioned  or  considered,  was  an  appropriate  precaution  against  mis- 
conduct of  the  jury.  The  same  practice  has  often  been  pursued  with 
approval  in  warning  the  jury  against  the  reference  to  or  considera- 
tion of  the  failure  of  the  accused  to  testify  in  his  own  behalf.  Driver 
V.  State,  37  Texas  Grim.  Rep.,  160;  Lankster  v.  State,  72  Texas  Grim. 
Rep.,  337 ;  McKelvey  v.  State,  69  Texas  Grim.  Rep.,  538,  155  S.  W. 
Rep.,  932. 

It  aflBrmatively  appears  from  a  bill  of  exceptions  that  to  none  of 
the  jurors  trying  the  case  was  there  administered  the  oath  required 
by  statute.  In  swearing  them  the  words  **So  help  me  God"  were 
omitted.  These  words  are  included  in  the  statute.  Article  714,  G.  G. 
P.  The  learned  trial  judge  was  of  the  opinion  that  the  appellant, 
failing  at  the  time  to  complain  of  the  form  of  the  oath  was  too  late 
to  avail  himself  of  the  omission  upon  motion  for  new  trial.  Some 
references  are  furnished  by  the  Assistant  Attorney  General  to  in- 
stances in  which  omissions  of  part  of  the  statutory  oath  have  been 
held  waived.  See  ruling  Gase  Law,  Vol.  16,  p.  293  and  294 ;  Baldwin 
V.  Kansas,  129  U.  S.,  52 ;  Bank  v.  Lowther,  28  L.  R.  A.,  New  Series, 
511.  We  find  no  instance  in  which  this  rule  has  been  applied  to  a 
criminal  case.  The  application  of  this  rule,  so  far  as  we  are  advised, 
has  been  to  civil  cases,  and  confined  to  the  omission  of  non-essential 
parts  of  the  oath.  It  has  been  held  in  this  State,  in  Howard  v.  State. 
80  Texas  Grim.  Rep.,  588,  that  the  oath  cannot  be  waived,  and  this 
is  in  accord  with  the  decisions  in  other  jurisdictions,  and  from  it  we 
have  found  no  departure.  See  note  to  Howard  v.  State,  L.  R.  A., 
1917D,  400.  The  words  omitted  in  the  instant  case  are  necessary, 
not  only  to  comply  with  the  statute  but  to  characterize  the  declara- 
tion as  an  oath.  See  Bouviers'  Dictionarl,  also  Gentury  Dictionary. 
On  the  subject  we  quote  the  language  of  the  Supreme  Gourt  of  Ala- 
bama in  Johnson  v.  State,  47  Alabama,  31 : 

*'The  oath  stated  leaves  out  an  essential  and  substantive  part  of 
the  oath  required  to  be  administered,  to-wit:  *and  a  true  verdict 
render  according  to  the  evidence:  so  help  you  God.'  Thus,  we  see, 
not  only  an  essential,  but  the  most  impressive  part  of  the  oath,  was 
omitted ;  that  part  that  directs  the  jurors  to  look  to  God  for  help,  in 
the  discharge  of  their  important  and  solemn  duty,  a  duty  in  which 
the  life  of  a  human  being  was  involved.  This  omission  must  neces- 
sarily render  the  verdict  illegal,  and  insufficient  to  justify  the  fear- 
ful and  terrible  punishment  to  which  the  defendant  is  consigned  by 
the  sentence  and  judgment  of  the  court." 
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We  have  given  the  question  a  more  comprehensive  review  in  the 

opinion  deciding  the  case  of  Crisp  v.  State,  87  Texas  Crim.  Rep., ^ 

220  S.  W.  Rep.,  1104,  No.  5736. 

The  conclusion  there  stated,  and  here  reiterated,  is  that  the  omission 
of  the  trial  court  to  administer  to  the  jurors  the  oath  which  the  statute 
requires  renders  it  obligatory  upon  us  to  set  aside  the  verdict  rendered 
by  the  jury  thus  inpaneled  ,and  it  is  so  ordered. 

Reversed  and  Remanded. 


ON  REHEARING. 

April  21,  1920. 


MORROW,  Judge. — The  state  asks  us  to  decide  whether  on  another 
trial  the  appellant  may  be  tried  for  murder,  the  contention  being  that 
the  appellant  having  sought  and  obtained  a  judicial  determination  of 
the  fact  that  on  the  trial  at  which  the  verdict  of  manslaughter  was 
rendered  he  was  not  tried  by  a  jury,  as  contemplated  by  the  law  of 
this  state,  the  verdict  rendered  was  a  nullity,  and  therefore  did  not 
operate  to  acquit  him  of  murder.  Several  authorities  are  referred  to, 
including  the  Constitution,  Art.  1,  sees.  10,  14,  &  15 ;  Art.  572,  C.  C. 
P.;  Ogle  V.  State,  43  Texas  Crim.  Rep.,  220;  Howard  v.  State,  80 
Texas  Crim.  Rep.,  588 ;  L.  R.  A.,  1917D,  393 ;  Slaughter  v.  State,  100 
Georgia  Rep.,  326 ;  Bishops  New  Crim.  Law,  sec.  1014.  An  interesting 
question  is  presented  by  the  motion,  but  it  is  not  one  involved  in  the 
appeal,  and  therefore  not  one  upon  which  we  feel  authorized  to  ex- 
press an  opinion.    We  accordingly  refrain  from  doing  so. 

The  motion  is  overruled. 

Overruled. 


Ex  Parte  George  Townslet. 
No.  5801.    Decided  April  21,  1920. 

Murder — Bail — ^Burden  of  Proof — ^Bules  Stated — Commitment. 

AU  persons  shall  be  bailable  by  sufficient  sureties  unless  In  capital  of- 
fenses when  the  proof  Is  evident,  and  the  burden  is  upon  the  State,  and 
where  the  evidence  does  not  satisfy  the  mind  of  the  court  to  the  degree  that 
in  the  due  administration  of  the  law  a  Jury  would  probably  inflict  the  death 
penalty,  bail  will  be  granted,  which  is  done  in  the  Instant  case,  and  the  fact 
that  the  formal  commitment  is  not  at  hand  is  not  Important  Following 
Newman  v.  State,  38  Texas  Crim.  Rep..  164,  and  other  cases. 
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Appeal  from  the  District  Court  of  Wichita.  Tried  below  before  the 
Honorable  Edgar  Scurry. 

Appeal  from  a  refusal  to  grant  bail  in  a  capital  case,  amount  of  bail 
fixed  in  the  sum  of  ten  thousand. 

The  opinion  states  the  case. 

Warren  Moore,  for  the  appellant. — Cited:  Ex  parte  Stevenson,  160 
S.  W.  Rep.,  77;  Ex  parte  Russell,  160  S.  W.,  77;  and  cases  cited 
in  opinion. 

Alvin  M,  Owsley f  Assistant  Attorney  General,  for  the  State. — Cited : 
Jackson  v.  State,  9  Texas  Crim.  App.,  114,  Tx  parte  Evers,  16  S.  W. 
Rep.,  344;  Ex  parte  Jones,  20  id.,  983;  Ex  parte  Taylor,  28  S.  W. 
Rep.,  957 ;  Ex  parte  Walker,  48  Texas  Crim.  Rep.,  191. 

^lORROW,  Judge. — It  appears  that  the  relator,  George  Townsley, 
was  remanded  to  the  custody  of  the  sheriff  without  bail  by  the  district 
judge,  the  court  expressing  the  opinion  in  the  judgment  that  the  evi- 
dence was  such  as  would  justify  a  jury  upon  trial  of  the  case  to  in- 
flict the  death  penalty,  and  the  relator  was  ordered  to  the  custody  of 
the  sheriff  to  await  the  action  of  the  grand  jury.  It  otherwise  ap- 
pears in  the  transcript  that  the  relator  was  charged  with  murder,  and 
had  been  denied  bail  by  the  justice  of  the  peace.  It  further  appears 
that  the  sheriff,  in  response  to  the  writ  issued  by  the  District  Court, 
waived  service  and  obligated  himself  to  produce  the  relator,  and  from 
the  judgment  it  appears  that  the  relator  was  present. 

It  is  made  evident  by  the  record  that  the  relator,  charged  with 
murder,  is  held  without  bail  to  await  indictment  by  the  grand  jury. 
We  are,  therefore,  of  the  opinion  that  the  fact  that  the  formal  com- 
mitment is  not  at  hand  is  not  important.  The  case  of  Sheldon  v. 
Boyce,  20  Texas,  838,  cited  to  the  contrary  was  a  misdemeanor  case, 
and  it  did  not  appear  from  the  record  whether  the  accused  was  under 
conviction  or  not,  and  in  the  record  there  was  no  statement  of  facts. 
Conceding  the  correctness  of  that  decision  upon  the  questions  before 
it,  it  does  not  determine  this  one  against  the  right  of  the  relator  to  a 
hearing  on  this  appeal. 

**A11  persons  shall  be  bailable  by  sufficient  sureties,  unless  for  cap- 
ital offense  when  the  proof  is  evident.''  Constitution,  Art.  1,  sec.  11. 
The  relator  is  held  on  a  change  of  capital  offense.  The  burden  is  upon 
the  State  to  show  that  the  proof  was  evident.  Firmin  v.  State,  60  Texas 
Crim.  Rep.,  370;  Newman  v.  State,  38  Texas  Crim.  Rep,,  164.  From 
the  meager  statement  of  facts  before  us,  it  appears  that  both  O'Neal, 
the  deceased  and  Townsley,  the  relator,  had  been  on  terms  of  criminal 
intimacy  with  a  married  woman  named  Ida  Walker;  that  they  wero 
rivals  for  her  continued  favor,  and  a  few  days  preceding  the  homi^ 
cide  a  fight  occurred  between  them  in  which  the  deceased,  being  thd 
more  powerful  mpn,  gained  the  advantage.     He  threatened  to  kiU, 
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and  probably  would  have  killed  the  relator,  except  for  the  interposi- 
tion of  bystanders,  who  prevented  it.  The  parties  were  unfriendly, 
and  made  mutual  threats.  The  woman  in  question,  for  something 
like  a  month  preceding  the  homicide,  had  been  living  with  relator, 
she  having  previously  been  abandoned  by  the  deceased;  but  he  had 
recanted,  and  desired  to  re-possess  her,  and  from  this  conflict  a  quarrel 
arose.  On  the  day  of  the  homicide  the  woman  went  to  her  father's 
house  about  one  o'clock.  The  relator  went  to  this  house  in  the  after- 
noon, and  remained  there  until  in  the  night,  and  w^hile  he  was  there 
the  deceased  came.  Relator  had  been  drinking  drugs  and  hair  tonic, 
and  was  under  the  influence  of  them,  and  in  possession  of  a  gun,  and 
was  kept  in  bed  on  account  of  the  effect  of  the  drugs  by  the  parties  in 
the  house,  until  about  seven  o'clock.  The  relator  was  in  the  front 
room;  the  deceased  was  in  the  kitchen,  remaining  about  an  hour. 
Parties  in  the  house  alternately  importuned  each  of  them  to  leave  to 
prevent  trouble.  They  both  left  near  the  same  time,  one  by  the  back, 
and  the  other  by  the  front  way,  and  met  as  they  were  going  around 
the  house.  The  deceased  was  shot,  one  bullet  entering  the  abdomen, 
another  his  hand,  and  a  third  striking  his  shoulder  blade. 

The  evidence  does  not  satisfy  our  mind  that  there  is  **  proof  evi- 
dent "  of  a  capital  crime,  to  the  degree  that  in  the  due  administration 
of  the  law  a  jury  would  probably  inflict  the  death  penalty.  The  rule 
of  law  controlling  has  been  stated  in  varying  language,  but  there  is  a 
substantial  agreement  that  **if  the  evidence  is  clear  and  strong,  lead- 
ing a  well-guarded  and  dispassionate  judgment  to  the  conclusion  that 
the  offense  has  been  committed,  that  the  accused  is  a  guilty  agent,  and 
that  he  would  probably  be  punished  capitally  if  the  law  is  adminis- 
tered, bail  is  not  a  matter  of  right."  Ex  parte  Smith,  23  Texas  Crim. 
App.,  100.  Unless  the  evidence  is  of  such  character,  bail  is  a  matter 
of  right.  Russell  v.  State,  71  Texas  Crim.  Rep.,  377,  160  S.  W.  Rep., 
76 ;  Ex  parte  Stevenson,  71  Texas  Crim.  Rep.,  380,  160  S.  W.  Rep.,  77. 

Tbe  judgment  denying  bail  is  reversed,  and  the  relator  ordered  dis- 
charged upon  furnishing  sufiScient  bail  in  the  sum  of  ten  thousand 
dollars. 

Bail  granted. 


Frank  Batts  v.  The  State. 
No.  5791.    Decided  April  21,  1920. 

Manslaughter— Evidence— Letters — Suf&ciency  of  the  Evidence. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  appellant 
complained  of  the  action  of  the  trial  court  in  refusing  to  admit  in  evidence 
two  certain  letters  which  were  admittedly  written  to  his  wife  by  a  witness 
for  the  State,  to  show  the  animus  of  said  witness,  but  the  record  disclosed 
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DO  such  animuSf  there  was  no  reversible  error.  Besides,  the  conviction  is 
sustained  by  the  testimony  of  a  number  of  other  State's  witnesses,  and  there 
is  no  reversible  error. 

Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  the 
Honorable  F.  L.  Hawkins. 

Appeal  from  a  conviction  of  manslaughter ;  penalty :  two  years  im- 
prisonment in  the  penitentiary. 

J.  T,  Spencer  and  C.  F.  Winn,  for  the  appellant. — On  question  of 
refusing  to  admit  letters  in  evidence :  Roseborough  v.  State,  1  S.  W. 
Rep.,  459 ;  Owens  v.  State,  96  id.,  31 ;  Gelber  v.  State,  120  id.,  863, 
O'Neil  v.  State,  122  id.,  386;  Watts  v.  State,  18  Texas  Grim.  App., 
384. 

Alvin  M.  Owsley,  Assistant  Attorney  General  for  the  State. 

LATTIMoKE,  Judge. — Appellant  was  indicted  in  the  District 
Court  of  Ellis  County,  for  murder,  and  upon  his  trial,  was  convicted 
of  manslaughter,  his  punishment  being  fixed  at  two  years  in  the  peni- 
tentiary. 

All  the  parties  to  the  transaction  were  negroes.  Appellant  was 
proprietor  of  a  cold  drink  stand  in  the  town  of  Midlothian,  in  Ellis 
County,  and  on  the  night  of  the  homicide,  deceased,  who  was  drunk  at 
the  time,  bought  several  bottles  of  soda  water  in  appellant's  place, 
and  on  the  occasion  of  the  purchase  of  the  last  one,  indulged  in  some 
profanity,  which  appellant  objected  to;  and  out  of  this  situation  the 
killing  resulted.  No  questions  are  in  the  record  for  review,  except 
the  correctness  of  the  action  of  the  trial  court  in  refusing  to  admit 
in  testimony  two  letters,  which  were  admittedly  written  to  the  wife 
of  appellant  by  a  witness  for  the  State,  whose  name  was  Miller.  The 
stated  purpose  of  the  admission  of  these  letters,  was  to  show  animus 
on  the  part  of  said  witness  against  appellant.  The  letters  were  sub- 
stantially similar,  and  consisted  of  an  expressed  desire  on  the  part  of 
the  writer  to  be  a  **side  friend''  of  the  recipient,  and  to  be  secretly 
in  her  company.  No  reference  to  appellant  appears  in  either  of  the 
letters,  nor  is  there  any  inference  of  animus  against  him  to  be  deduced 
therefrom,  unless  same-  arises  by  reason  of  the  fact  that  the  writer 
wished  to  become  on  intimate  terms  with  appellant's  wife.  The  wife 
testified  for  appellant,  and  said  that  she  and  witness  Miller  had  been 
good  friends  for  a  long  time ;  that  the  reception  of  the  letters  did  not 
anger  her.  No  trouble  or  disagreement  of  any  kind  between  appellant 
and  *he  witness  Miller  is  shown,  and  said  witness  testified  on  cross- 
examination  that  his  feelings  toward  appellant  were  friendly.  It 
seems  to  us  that  any  inference  of  animus  is  exceedingly  remote,  if  in 
fact  same  is  deducible  at  all. 
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There  is  another  view  of  this  matter:  The  record  discloses  that 
there  were  a  number  of  negroes  in  the  place  at  the  time  of  the  fatal 
diflSculty,  five  of  whom  were  introduced  as  witnesses  for  the  State, 
and  three  of  whom  appeared  for  appellant.  There  was  a  substantial 
agreement  between  the  State  witnesses,  the  usual  differences  appear- 
ing as  to  the  exact  language  used  by  the  various  parties,  and  it  is  pos- 
sible that  the  witness  Miller  was  a  little  more  positive  and  confident  in 
his  assertions  of  what  occurred  than  some  of  the  others ;  but  if  his  tes- 
timony were  entirely  out  of  the  case,  the  evidence  of  the  remaining 
State  witnesses  would  amply  support  this  verdict.  The  witnesses  for 
appellant  substantially  agreed  that  at  the  time  that  the  injury  was 
inflicted,  deceased,  with  a  soda-water  bottle  in  one  hand,  and  as  testi- 
fied to  by  one  of  appellant's  witnesses,  a  knife  in  the  other,  was  ad- 
vancing down  the  countct*  of  said  drink  stand,  on  the  outside  thereof, 
toward  appellant,  and  that  appellant,  with  a  pistol  held  in  one  hand, 
threw  a  rock  at  deceased  with  the  other  hand,  which  rock  struck  de- 
ceased in  the  forehead,  inflicting  the  injury  from  which  death  re- 
sulted within  a  few  days.  The  lowest  penalty  for  manslaughter  was 
assessed  by  the  jury,  and  it  the  letters  had  been  admitted,  and  their 
effect  had  been  to  show  animus  on  the  part  of  the  witness  Miller,  there 
seems  to  us  to  still  be  ample  evidence  to  support  the  verdict.  We  do 
not  think  the  letters  admissible,  but  if  we  are  in  error  in  this,  we  are 
of  the  opinion  that  under  the  facts  of  the  case,  their  rejection  worked 
no  possible  injury  to  appellant.  This  being  the  only  ground  of  con- 
tention on  this  appeal,  and  being  unable  to  agree  with  same,  the  judg- 
ment of  the  trial  court  is  afiSrmed. 

Affirmed, 


John  Cokeley  v.  The  State. 

No.  5485.    Decided  April  21,  1920. 

Bape — Insanity — Witness — Corpus    DeUctl — Confession — ^Insuffldency    of    the 
Evidence. 

Where,  upon  trial  of  rape,  the  indictment  charged  that  the  same  was 
committed  upon  a  mentaUy  unsound  woman,  it  was  incumbent  upon  the 
State  to  show:  first,  that  the  act  of  intercourse  occurred  as  alleged;  and 
second,  that  prosecutrix  was  mentally  unsound  at  the  time,  and  as  the  law 
rendered  her  incompetent  as  a  witness  aud  the  State  failed  to  prove  such 
sexual  intercourse  except  by  the  confessions  of  the  defendant,  the  corpus 
delicti  was  not  established,  where  the  surrounding  circumstances  attending 
the  confession,  did  not  show  such  intercourse,  and  the  conviction  cannot  be 
sustained.  Following:  Kugadt  v.  State,  38  Texas  Crim.  Rep.,  681,  and  other 
cases. 

Appeal  from  the  District  Court  of  Hill.     Tried  below  before  the 
Honorable  Horton  B.  Porter. 
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Appeal  from  a  conviction  of  rape;  penalty:  imprisonment  for  life 
in  the  penitentiary. 
The  opinion  states  the  case. 

V.  L,  Shurilijf,  for  the  appellant. — Cases  cited  in  opinion. 

C.  M.  Cureton,  Attorney  General,  John  C.  Wall,  Assistant  Attorney 
General  for  the  State. — On  question  of  corroboration :  Sowles,  Jr., 
V.  State,  52  Texas  Crim.  Rep.,  18. 

DAVIDSON,  PREsroiNG  Judge. — This  conviction  was  for  rape  with 
a  life  sentence  imposed.  The  indictment  charges  that  rape  was  com- 
mitted upon  a  mentally  unsound  woman,  and  this  by  appropriate 
averments.  To  meet  this  it  was  requisite  for  the  State  to  show,  first, 
the  act  of  intercourse  by  appellant,  and,  second,  that  prosecutrix  was 
mentally  unsound  at  the  time.  If  the  State  failed  to  prove  either  fact 
beyond  a  reasonable  doubt  an  acquittal  should  result.  The  evidence, 
therefore,  must  show  that  prosecutrix  was  mentally  unsound,  and  that 
she  had  intercourse  with  defendant.  If  she  was  not  mentally  unsound, 
the  State  failed  in  its  proof,  for  it  alleged  no  other  ground  for  rape. 
Being  insane,  the  woman  could  not  testify.  The  law  rendered  her  in- 
competent as  a  witness,  and  this  by  legislative  action.  See  Article  788, 
C.  C.  P.;  Branch's  Crim.  Law,  Sec.  701  for  cited  cases j  Lee  v.  State, 
43  Texas  Crim.  Rep.,  288 ;  Batterton  v.  State,  52  Texas  Crim.  Rep., 
383 ;  Lopez  v.  State,  30  Texas  Crim.  App.,  487.  The  State,  therefore, 
did  not  undertake  to  use  ber  as  a  witness  but  relied  upon  such  facts 
and  circumstances  as  could  be  gathered.  Had  she  been  permitted  to 
testify,  it  would  have  been  on  theory  that  she  was  a  competent  wit- 
ness, and  would  not  have  been  insane  Tinder  the  statute  as  shown  by 
the  authorities  above  cited. 

To  prove  its  ca&o,  the  State  introduced  the  confession  of  appellant. 
In  this  confession  he  admits  and  states  that  he  had  intercourse  with 
the  prosecutrix  with  her  consent,  if  not  at  her  solicitation  and  insti- 
gation. Conceding,  so  far  as  to  what  we  have  to  say  here,  that  this 
confession  was  properly  admitted,  and  without  discussing  the  sur- 
rounding circumstances  attending  the  confession,  and  taking  it  in 
its  fullest  force,  it  cannot  be  held  to  prove  the  corpus  delicti.  This  is 
so  by  the  authorities.  See  2  Branch  Ann.  P.  C,  pp.  1049  and  1050,  for 
collation  of  cases.  This  is  so  well  recognized  now  as  not  to  require 
further  notice  or  discussion.  It  has  been  decided  in  recent  years  and 
seems  now  to  be  a  fairly  recognized  rule  that  the  confession  may  be 
used  to  aid  in  proving  the  corpus  delicti,  subject,  however,  to  the 
above  statement  that  it  can  not  of  itself  prove  the  corpus  delicti.  Ku- 
gadt  V.  State,  38  Texas  Crim.  Rep.,  681;  Frederickson  v.  State,  44 
Texas  Crim.  Rep.,  288;  Austin  v.  State,  51  Texas  Crim.  Rep.,  328; 
68  L.  R.  A.  70.  Unless  there  were  facts  and  circumstances  indepen- 
dent of  the  confession  which  showed  the  intercourse  of  appellant  with 

Digitized  by  VjOOQ IC 


258  87  Texas  Criminal  Reports.  [April 

prosecutrix,  the  confession  would  not  be  sufiScient.  We  have  read  this 
record  with  a  great  deal  of  interest  to  ascertain  if  there  were  facts 
and  circumstances  that  would  justify  this  court  in  finding  the  con- 
fession corroborated  or  the  corpus  delicti  proved  with  the  aid  of  the 
confession,  but  have  reached  the  conclusion  that  the  record  does  not 
so  show. 

The  husband  of  the  prosecutrix  testified  that  he  had  seen  defendant 
at  his  house  on  one  occasion  when  he  was  at  work  in  a  field  near  by; 
that  on  another  occasion  he  and  some  gentleman  who  accompanied  him 
came  to  his  house  and  found  defendant  there,  but  he  does  not  show  any 
intimacy  that  would  show  the  fact  of  intercourse.  His  testimony  ex- 
cludes the  idea  that  appellant  was  afraid  of  being  found  at  the  resi- 
dence, because  his  testimony  makes  it  apparent  that  appellant  knew 
or  could  have  known  that  he  saw  him  from  the  field  and  did  know 
of  his  presence  at  the  house  at  the  time  he  was  there.  There  is  testi- 
mony to  the  effect  that  when  the  ofiScers  went  to  arrest  appellant,  or 
rather  while  they  were  searching  for  him,  they  approached  the  house 
where  he  was  and  he  walked  away.  The  theory  of  this  was  that  he 
was  seeking  to  avoid  an  arrest.  This  is  a  disputed  issue,  but  appellant 
being  a  negro  and  prosecutrix  a  white  woman,  it  would  not  be  going 
far  afield  of  this  record  to  state  that  if  he  was  aware  of  the  fact  they 
had  a  charge  against  him  for  having  intercourse  with  the  woman,  she 
being  a  white  woman,  that  it  might  be  wisdom  on  his  part  not  to  fall 
into  the  hands  of  a  crowd  of  white  men,  but  we  regard  that  as  not 
being  proof  of  intercourse.  There  must  be  some  tangible  evidence  that 
he  had  intercourse  with  the  woman.  The  statements  and  confession  of 
defendant  were  introduced  by  the  State,  and,  therefore,  biding  upon 
it  unless  disproved. 

We  have  treated  the  case  as  if  the  woman  was  insane  and  incapable 
of  giving  consent  to  meet  the  requirements  of  the  statute.  It  might 
be  interesting  to  discuss  the  evidence  from  this  standpoint,  but  doubt- 
less it  would  be  of  no  practical  value,  especially  as  bearing  upon  the 
point  of  proof  of  the  crime  itself.  If  she  was  insane  and  the  defendant 
had  intercourse  with  her,  under  the  statute  it  would  be  rape.  In  the 
event  she  was  not  insane,  the  State  would  fail  to  prove  the  alleged 
case.  Some  of  the  testimony  on  this  phase  of  the  case  would  show 
that  in  her  youth  she  was  subject  to  an  occasional  spasm,  showing 
epilepsy.  It  seems  as  she  advanced  in  age  these  spasms  increased  in 
number  and  force.  Some  years  before  she  was  married  to  her  husband 
she  gave  birth  to  an  illegitimate  child,  which  was  several  years  of  age 
at  the  time  her  husband  married  her.  All  these  things  he  testified  he 
knew  at  the  time  of  the  marriage.  They  lived  together  several  years 
and  during  that  time  there  was  a  child  born  to  them.  His  testimony 
shows  that  she  kept  house,  attended  to  the  affairs  about  the  home, 
nursed  and  took  care  of  the  child,  and  did  the  things  that  usually  a 
wife  would  do  under  those  circumstances.  From  his  testimony  it 
may  be  gathered  he  did  not  think  her  house-keeping  was  of  a  first- 
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class  order,  yet  there  was  no  attempt  to  show  her  insane  at  any  time, 
but  he  lived  with  her,  and  the  household  duties  were  carried  on  in  the 
usual  style  and  under  such  environments.  He  stated  that  as  she  grew 
older  the  spasms  came  with  increased  force.  Dr.  Allison,  an  expert 
alienist,  was  placed  upon  the  stand.  He  shows  that  he  had  had  con- 
siderable experience  in  dealing  with  insanity  and  insane  people  in 
the  insane  asylum  at  San  Antonio  as  well  as  in  a  sanitarium  at  Arling- 
ton. His  testimony  is  to  the  eifect  that  he  never  saw  prosecutrix  and 
knew  nothing  of  her  until  brought  to  testify  as  an  expert;  that  he 
examined  into  the  case  and  gathered  such  facts  as  he  could  under  the 
limited  time,  and  that  he  was  of  the  opinion  that  her  will  power  of 
resistance  was  gone,  and  that  she  could  be  persuaded  to  do  almost 
anything  that  was  asked  of  her,  but  yet  she  had  he  said  sufficient  will 
power  to  resist  things  she  did  not  want  to  do,  but  that  she  was  easily 
persuaded  to  do  things.  When  it  was  called  to  his  attention  that  she 
did  the  ordinary  chores  about  the  home  and  gave  attention  to  her 
family  matters  and  child,  he  said  that  would  be  done  largely  from  a 
matter  of  habit  and  mechanically.  There  are  instances  given  in  which 
she  seemed  out  of  usual  in  matters  about  home  as  testified  by  her 
husband.  For  instance,  he  said  she  would  some  time  prepare  dinner 
for  him  and  after  it  was  eaten  she  wanted  to  prepare  another  meal ; 
and  that  she  refused  to  weai^  her  child  at  his  suggestion,  and  that  in 
order  to  bring  that  about  he  sent  her  to  a  relative  on  a  visit  and  he 
took  the  child  somewhere  else.  It  seems  she  declined  for  some  reason 
to  wean  her  child.  He  continued  to  live  with  her  after  he  ascertained 
the  relation  of  the  defendant  and  his  wife  as  he  states,  and  was  living 
with  her  at  the  time  of  the  trial.  There  is  a  lot  of  testimony,  but  this 
is  about  the  concrete  substance  of  it.  This  much  is  mentioned  to  show 
it  may  be  a  question  as  to  her  insanity  or  mental  unsoundness.  Dr 
Allison  testified,  and  it  seems  is  supported  by  the  authorities,  to  the 
effect  that  epilepsy  is  not  a  form  of  insanity,  but  that  it  may  reach 
such  stage  in  its  progress  as  would  render  the  subject  of  the  epilepsy 
incapable  of  exercising  sufficient  will  power  to  resist.  It  might  be 
an  interesting  question  for  discussion  if  thought  necessary,  but  that 
it  is  not  insanity  seems  to  be  well  recognized,  and  comes  within  the 
statute,  if  at  all,  by  reason  of  the  fact  that  epilepsy  may  reach  that 
stage  on  the  patient  that  would  bring  incapacity  of  exercising  will 
power  and  resistance.  An  interesting  case  will  be  found  in  Speedling 
v.  Worth  Co.,  68  Iowa,  152;  31  L.  R.  A.  (N.  S.),  978;  Osborn  v.  State, 
31  L.  R.  A.  (N.  S.)978.  See  also  143  Wis.  249;  Words  &  Phrases,  2d 
Ger.,  Vol.  2,  p.  1090.  The  court  should  submit  the  question  of  in- 
sanity of  the  prosecutrix  in  appropriate  charges. 

Believing  the  State  has  failed  to  prove  the  act  of  intercourse  by 
competent  and  legal  evidence,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Jose  Angel  Guerrero  v.  The  State. 
No.  5798.    Decided  April  21,  1920. 

1.— Delinquent  Child— Information— Pleading. 

Merely  to  charge  that  the  child  was  Incorrigible  is  too  general,  and  suf- 
ficient matter  showing  the  incorrigibility  of  the  child  must  be  alleged.  Nor 
is  it  sufficient  to  charge  the  child  with  immoral  conduct  without  substantial- 
ly alleging  such  facts  as  are  relied  upon  to  show  such  immoral  conduct. 

2. — Same — Insufficiency  of  the  Evidence — Allegation — Proof. 

Where  the  allegations  against  the  delinquent  child  of  habitually  wander- 
ing on  the  streets  at  night,  or  that  he  knowingly  associated  with  thieves 
was  not  supported  by  the  evidence,  the  conviction  cannot  be  sustained. 

3. — Same — Guardian — Grandfather — Delinquent    Child. 

Where  the  boy  was  old  enough  to  choose  his  legal  guardian,  his  natural 
guardians  being  dead,  expressing  a  wish  to  live  with  his  uncle  affords  no 
reason  why  his  grandfather  should  have  him  prosecuted,  because  he  refused 
to  comply  with  his  wishes. 

Appeal  from  the  County  Court  of  Bexar.  Tried  below  before  the 
Honorable  J.  R.  Davis. 

Appeal  from  a  conviction  of  a  delinquent  child;  penalty,  one  year 
confinement  in  the  Bexar  County  Training  School. 

The  opinion  slates  the  case. 

Heilbran  &  Matthews,  for  the  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited 
cases  in  opinion. 

LATTIMORE.  Judge. — Appellant  was  prosecuted  as  a  delinquent 
child,  in  the  County  Court  of  Bexar  County,  and  upon  trial  was  ad- 
judged 10  be  such,  and  ordered  to  be  confined  in  the  Bexaf  County 
Training  School  for  one  year. 

In  the  complaint  and  information,  four  grounds  of  delinquency  are 
averred:  (1)  that  appellant  is  an  incorrigible  child;  (2)  that  he 
knowingly  associates  with  thieves;  (3)  that  he  habitually  wanders 
about  the  streets  at  night,  without  being  on  any  business  or  occupa- 
tion; (4)  that  he  is  guilty  of  immoral  conduct  in  public  places,  to-wit, 
the  streets  of  San  Antonio. 

In  Hogue  v.  State,  87  Texas  Crim.  Rep.,  170,  we  held  that  merely 
to  charge  one  as  an  incorrigible  was  too  general,  and  that  such  charge, 
to  be  sufficient,  must  be  accompanied  by  allegations  of  sufficient  mat- 
ters, showing  incorrigibility.  We  now  make  the  same  holdling  as  to 
the  fourth  ground  of  delinquency,  above  stated.     We  think  that  to 
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charge  one  with  immoral  conduct,  it  is  not  suflSciently  specific,  and 
that  the  form  of  the  pleading  should  set  out  substantially  such  facts 
as  are  relied  upon  to  show  immoral  conduct.  This  leaves  only  two 
grounds  of  delinquency  suflSciently  alleged  in  the  State's  pleading  in 
the  instant  case.  Turning  to  the  statement  of  facts,  which  contains 
less  than  two  pages,  and  examining  the  testimony  of  the  only  witness 
for  the  State,  we  find  nothing  from  which  it  could  be  inferred  that 
the  appellant  habitually  wandered  on  the  streets  at  night,  or  that  he 
knowingly  associated  with  thieves;  in  fact,  there  is  nothing  in  the 
record  to  support  any  of  the  four  grounds  of  delinquency  which  are 
attempted  to  be  charged  against  appellant.  The  cause  must  be  re- 
versed for  the  insuflBciency  of  the  testimony.  In  this  connection,  it 
appears  that  the  boy  is  of  an  age  such  as  that  he  may  legally  choose 
his  own  guardian,  his  natural  guardians  being  dead;  and  the  fact 
that  he  wishes  to  live  with  his  uncle  in  the  country,  and  to  have  him 
for  his  guardian,  affords  no  reason  why  his  grandfather  should  have 
appellant  prosecuted  because  he  refuses  to  comply  with  the  wishes 
and  directions  of  said  g.^andfather. 
For  the  reasons  stated,  the  cause  is  reversed  and  remanded. 

Reversed  and  remanded. 


D.  Brown  v.  The  State. 

No.  5695.    Decided  April  28,  1920. 

l.—Miiider— Manslaughter— -Self-DefenM— Justifiable     Homicide— Charge     of 
Court. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  evi- 
dence showed  that  the  case  was  not  one  of  justifiable  homicide,  and  that 
defendant's  conduct  deprived  him  of  the  right  of  perfect  self-defense — by 
provoking  the  deceased  by  defendant's  own  unlawful  act,  and  that  the  de- 
ceased was  in  the  right  when  he  was  killed  in  trying  to  protect  his  home 
and  his  family,  there  was  no  error  in  the  court's  refusal  to  charge  on  perfect 
self-defense.  Following  Wells  v.  SUte,  63  Texas  Grim.  Rep.  618  and  other 
cases. 

2.— Same — Evidence — Conspiracy— Act  of  Co-conspirators— Harmless  Error. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  it  de- 
veloped from  the  evidence  that  the  companions  of  defendant  put  a  ropo 
around  the  neck  of  the  wife  of  deceased,  put  it  over  a  rafter  and  pulled  her 
up  off  of  the  floor,  and  during  their  assault  upon  her,  while  she  was  scream- 
ing and  calling  for  help  in  a  loud  voice,  the  younger  members  of  the  family 
were  kept  by  defendant  in  the  lot,  etc.,  all  of  which  was  done  to  make  said 
wife  tell  what  she  knew  about  the  murder  of  defendant's  cousin,  etc.,  the 
complaint  that  the  court  erred  in  admitting  this  testimony  was  not  well 
founded  and  there  was  no  reversible  error,  as  the  parties  were  all  acting  to- 
gether. Besides,  said  testimony  could  not  have  injured  the  defendant,  as 
shown  by  the  verdict  of  the  jury. 
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3. — Same — ^Preliminary  Statement — Practice  on  Appeal— Harmless  Error. 

The  absence  of  injury  to  the  defendant,  disclosed  by  the  record,  renders 
the  failure  of  the  court  to  require  the  district  attorney  to  make  an  opening 
statement  as  directed  by  Article  717,  C.  C.  P.,  harmless.  Following  Holsey 
v.  State,  24  Texas  Crim.  App.,  35. 

4. — Same— Jury  and  Jury  Law — Special  Ventre — Verbal  Summons — Post  Cards. 

Where  defendant  moved  to  quash  the  special  venire  on  the  ground  that 
said  veniremen  were  served  by  the  officers  mailing  out  a  post  card  to  the 
different  jurors,  and  not  by  verbal  summons,  as  directed  by  Article  668,  C. 
G.  P.,  the  same  did  not  work  a  reversal  in  the  instant  case,  because  all  of 
the  special  veniremen  were  either  in  attendance  upon  the  court  or  were 
absent  under  legal  excuse,  or  exemption.  Following  Charles  v.  State,  1.^ 
Texas  Crim.  App.,  664,  and  other  cases.     Distinguishing  Johnson  v.  State, 

218  S.  W.  Rep.  496. 

Appeal  from  the  District  Court  of  Nacogdoches.  Tried  below  be- 
fore the  Honorable  L.  B.  Guinn. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  two  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

S.  M.  Adams,  C.  C.  Watson,  V.  E,  Middlebrook,  for  appellant. — On 
question  of  preliminary  statement:  Cannon  v.  State,  208  S.  W.  Rep., 
660. 

On  question  of  self-defense:  Peter  v.  State,  23  Texas  Crim.  App., 
687;  Franklin  v.  State,  34  id.,  286;  MeCandless  v.  State,  42  id.,  62. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  appellant  shot  and  killed  Alex  Eseow. 
was  indicted  for  murder,  and  convicted  of  manslaughter,  and  punish- 
ment fixed  at  confinement  in  the  penitentiary  for  two  years. 

On  the  16th  of  May,  1918,  Orange  Escow,  a  brother  of  deceased, 
killed  Jackson  Carnelly,  who  was  a  cousin  of  appellant  and  a  deputy 
sheriff,  in  a  field  near  the  home  of  deceased.  Excitement  followed  the 
homicide.  A  posse,  of  which  appellant  was  a  member,  was  formed, 
and  on  suggestion  of  search  of  Alex  Escow 's  home  a  remark  in  the 
hearing  of  appellant  was  made  that  the  Escow  negroes  were  danger- 
ous. On  the  following  afternoon,  believing  that  the  wife  of  deceased 
had  knowledge  of  the  whereabouts  of  Orange  Escow,  and  was  sup- 
pressing the  information  the  appellant  in  company  with  Smith  and 
Davis  went  to  the  home  of  deceased,  and  while  there  the  homicide 
took  place.  There  is  but  slight  conflict  in  the  testimony  relating  the 
incidents  of  the  transaction.  Stating  them  as  gathered  from  appel- 
lant's testimony,  he  and  his  companions  had  been  deputized  to  aid 
in  the  apprehension  of  Orange  Escow.     They  went  by  automobile,  a 
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distance  of  about  eleven  miles,  to  the  home  of  the  deceased.  Davis 
and  Smith  went  into  the  house ;  appellant,  observing  a  negro  attempt 
to  run  out,  followed  him,  and  on  reaching  the  back  gallery  Davis  and 
Smith  were  engaged  in  conversation  with  the  wife  of  deceased,  trying 
to  get  her  to  tell  what  she  knew  about  the  murder.  Pausing  but  a 
short  time,  he  followed  the  negro,  who  had  run  out  of  the  house,  and 
ordered  him  to  go  in  the  lot,  and  shortly  after  reaching  the  lot  he  heard 
screaming  at  the  house.  There  were  several  other  young  negroes  about, 
and  they  were  ordered  by  appellant  to  go  in  the  lot.  A  negro  boy,  son 
of  deceased,  came  from  the  field  on  a  mule  about  this  time,  and  the 
deceased,  with  a  stick  in  one  hand  and  a  bucket  in  the  other,  was  walk- 
ing behind  him.    Quoting  from  appellant  : 

**When  deceased  was  up  about  fifteen  or  twenty  steps  of  me  I 
told  him  to  stop,  and  he  stopped,  and  I  told  him  that  no  one  was  going 
to  the  house,  that  the  old  negro  woman  was  at  the  house  and  they 
were  trying  to  make  her  tell  where  the  murderer  had  gone,  and  he 
said  he  was  going  to  the  house.  I  told  him  to  stop,  that  he  was  not 
going  to  the  house,  and  for  him  to  stop  there,  he  would  be  all  right 
there;  and  he  said  he  was  going  to  the  house,  if  I  didn't  get  out  of  the 
trail  and  let  him  go  to  the  house  he  would  kill  me  with  the  stick. 
He  then  started  towards  me,  and  I  backed  up  two  or  three  steps,  may- 
be four  or  five,  and  I  had  my  gun  up  to  my  shoulder.  I  motioned  to 
him  to  stop.  He  kept  on  coming.  Prom  his  appearance  and  looks 
I  saw  he  was  coming,  and  if  I  had  not  run  or  shot  him  or  done  some- 
thing he  would  have  knocked  me  in  the  head  with  that  stick.  I  had 
been  there  the  day  before,  and  found  a  gun  out  there.  I  didn't  know 
but  what  they  had  a  gun  there.  They  were  all  over  the  country.  He 
was  coming  straight  towards  me  when  I  shot  him.  My  gun  was  up, 
and  I  walked  backward,  and  I  told  him  to  stop.'* 

Prom  his  cross-examination  it  appeared  that  he  directed  the  younger 
member  of  the  family  to  stay  in  the  lot.  They  claimed  that  he  told 
them  to  get  in  the  wagon.  He  said  he  didn't  know  what  Davis 
and  Smith  did  to  the  woman,  but  he  heard  her  screaming,  hollering 
for  help  and  praying,  but  didn't  think  they  were  going  to  hurt  her. 
He  said  that  he  thought  the  old  negro  woman  hushed  hollering  about 
the  time  that  the  old  man  reached  the  appellant,  that  he  supposed 
deceased  heard  her  hollering  and  was  coming  to  ascertain  what  was 
the  matter,  that  he  was  told  by  appellant  that  no  one  was  going  to  hurt 
her. 

Before  the  killing  took  place,  the  companions  of  appellant,  Davis 
and  Smith,  put  a  rope  around  the  neck  of  the  wife  of  the  deceased, 
put  the  rope  over  a  rafter,  and  pulled  her  up  off  of  the  floor.  During 
their  assault  upon  her  she  was  screaming  and  calling  for  help  in  a 
loud  voice.  The  younger  members  of  the  family,  who  were  congre- 
gated in  a  wagon  at  the  lot,  were  also  screaming.  There  was  evidence 
that  the  deceased  was  in  the  habit  of  walking  with  a  stick,  and  that 
at  the    time   he   was    killed    he    had   his    walking    stick.      Several 
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state  witnesses  declared  that  he  made  no  demonstration  with  it,  and 
that  appellant  did  not  retreat,  but  shot  the  deceased  as  he  approached. 

The  appellant  assails  as  error  the  action  of  the  court  in  refusing 
to  instruct  the  jury  upon  the  law  of  justifiable  homicide.  Under  no 
phase  of  the  evidence  was  the  homicide  justifiable;  appellant's  con- 
duct deprived  him  of  the  right  of  perfect  self-defense.  If  the  de- 
ceased assaulted  appellant  in  the  manner  described  by  him,  the  attack 
was  provoked  by  appellant 's  unlawful  acts,  and  the  homicide  to  avert 
injury  to  himself  was  unlawful.  The  deceased  had  the  right  to  pro- 
tect his  home  and  his  family;  Richardson  v.  State,  7  Texas  Grim. 
App.,  486 ;  Wells  v.  State,  63  Texas  Crim.  Rep.,  618 ;  Ross  v.  State,  10 
Texas  Crim.  App.,  455 ;  and  to  resist  unlawful  detention  of  his  person, 
and  in  the  interference  with  the  exercise  by  the  deceased  of  these 
rights,  the  appellant  was  the  aggressor.  He  was  a  trespasser  upon  de- 
ceased's  premises,  and  without  warrant  in  law  put  deceased  under 
such  restraint  as  was  tantamount  to  an  illegal  arrest.  His  acts  were 
unlawful,  and  sufficient  and  reasonably  calculated  to  provoke  the  diflS- 
culty.  Ross  V.  State.  10  Texas  Crim.  App.,  458;  Peter  v.  State,  23 
Texas"  Crim.  App.,  684;  Goodman  v.  State,  4  Texas  Crim.  App.,  349; 
Williams  v.  State,  41  Texas  Crim.  Rep.,  365 ;  Miers  v.  State,  34  Texas 
Crim.  Rep.,  161 ;  Miller  v.  State,  31  Texas  Crim.  Rep.,  609. 

The  fact  that  deceased  stopped  when  appellant  first  ordered  him  to 
do  so  and  presented  his  gun,  and  that  he  afterwards  advanced,  threat- 
ening injury  to  appellant  if  he  obstructed  his  progress  to  his  home, 
did  not  confer  upon  appellant  the  right  to  kill  deceased.  In  restrain- 
ing deceased  by  force  of  an  assault  with  a  shotgun  he  was  guilty  of 
a  continuous  assault.  Alford  v.  State,  8  Texas  Crim.  App.,  545; 
Johnson  v.  State,  5  Texas  Crim.  App..  47.  The  deceased  had  a  right 
to  resist  it  to  regain  his  liberty  and  to  go  to  his  home.  These  rights 
continued,  notwithstanding  he  stopped  when  the  appellant  first  com- 
manded him  to  do  so.  There  was  no  abandonment  of  the  aggression 
on  the  part  of  the  appellant,  so  long  as  he  opposed  by  force  the  free- 
dom of  action  of  deceased.  Woods  v.  State,  3  Texas  Crim.  App.,  204; 
Maner  v.  State,  8  Texas  Crim,  App.,  361 ;  Staples  v.  State,  14  Texas 
Crim.  App.,  136. 

If.  as  claimed  by  appellant,  he  was  ignorant  of  the  character  of 
force  in  use  by  his  companions  in  making  the  wife  of  the  deceased 
divulge  facts  within  her  knowledge,  such  ignorance  would  not  render 
his  acts  lawful  nor  the  homicide  justifiable.  He  was  aware  that  in 
making  the  woman  disclose  the  facts  within  her  knowledge  the  treat- 
ment of  her  by  his  companions  was  such  as  to  cause  her  to  utter 
screams,  calls  for  help,  and  prayers  for  mercy.  Whether  her  outcries 
continued  up  to  the  moment  the  shot  was  fired  or  not  they  were  heard 
by  the  deceased  and  by  the  appellant  before  the  deceased  was  com- 
manded to  refrain  from  going  to  the  aid  of  his  wife,  and  were  known 
to  appellant  when  he  killed  the  deceased  while  he  was  resisting  the 
force  used  by  appellant  to  compel  obedience  to  his  commands.    The 
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tear  which  appellant  says  possessed  him  that  deceased  might  obtain 
arms  if  not  restrained  does  not  justify  the  appellant.  The  deceased 
had  the  right  to  procure  arms,  if  necessary  to  protect  his  home  and  his 
family.    Ross  v.  State,  10  Texas  Crim.  App.,  455. 

The  complaint  of  the  proof  of  acts  of  Davis  and  Smith,  while  they 
were  assaulting  the  wife  of  deceased,  in  our  judgment  is  not  well 
founded.  The  appellant  and  his  companions  in  entering  the  premises 
had  the  common  purpose  to  make  the  negro  woman  divulge  facts  sup- 
posed to  be  within  her  knowledge.  If,  as  he  claims,  the  means  of 
accomplishing  this  purpose  were  not  agreed  upon,  his  conduct  in  pre- 
venting interruption  of  their  effort  by  keeping  her  son  and  daughters 
and  her  husband  away,  when  by  her  protestations  he  was  advised  that 
the  means  used  by  Davis  and  Smith  were  putting  her  in  terror  and 
in  pain,  was  such  as  to  raise  the  issue  that  he  and  they  were  acting 
together.  We  find  no  evidence  that  in  the  design  to  compel  the  woman 
to  divulge  the  facts  the  intent  of  appellant  was  different  from  that  of 
Davis  and  Smith.  But  if  the  contrary  were  true,  the  conduct  of  ap 
pellant  in  continuing  to  act  with  them,  with  knowledge  that  personal 
violence  was  being  used  against  her,  would  .lustify  the  conclusion  that 
he  ratified  and  adopted  their  acts,  and  make  him  a  principal  with 
them  m  the  unlawful  act.  Moreover,  the  admission  of  the  evidence 
showing  the  conduct  of  his  associates  towards  the  woman  was  not 
injurious  to  appellant,  because  despite  such  proof  the  verdict  rendered 
by  the  jury  was  the  most  favorable  to  him  that  was  authorized  by 
the  charge  or  justified  by  the  facts. 

The  absence  of  injury  disclosed  by  the  record  renders  the  failure 
of  the  court  to  require  the  district  attorney  to  make  an  opening  state 
ment.  as  directed  by  Article  717,  C.  C.  P.,  harmless  Ilolsey  v.  State. 
24  Texas  Crim.  App.,  35. 

The  motion  to  quash  the  venire  was  overruled.  The  facts  attending 
it  are  set  out  in  the  agreement  contained  in  the  bill  of  exceptions  cer- 
tified and  qualified  by  the  trial  judge.  From  the  bill  we  copy  it  as 
follows : 

"That  the  said  veniremen  were  served  by  the  officer  mailing  out  a 
post  card  and  mailing  the  same  to  their  addresses  as  known  by  them, 
that  said  original  venire  facias  consisted  of  100  men,  as  drawn  by  the 
District  Clerk,  but  that  only  42  appeared  in  obedience  to  said  sum- 
mons, and  that  defendant  was  compelled  to  select  the  jury  or  attempt 
to  select  the  jury,  from  less  than  50  per  cent,  of  the  venire  facias, 
f\nd  forced  to  go  to  trial,  and  not  withstanding  which  said  motion 
and  agreement  so  made  by  the  state,  the  court  declined  and  refused 
to  sustain  motion  and  quash  venire  facias,  but  overruled  the  same  and 
renders  said  venire  so  drawn  and  required  defendant  to  proceed 
with  the  selection  of  jury  therefrom,  and  from  which  the  defendant 
was  compelled  by  the  court  to  select  the  jury  which  tried  said  cause,'' 
to  which  action  of  the  court  the  defendant,  then  and  there  excepted 
and  tendered  his  Bill  of  Exceptions  No.  2  (Latter  half  Tr.  p.  23), 
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which  Bill  of  Exceptions  was  tendered  to  the  court  and  allowed  by 
the  Court  (Tr.  p.  24)  with  this  proviso:  ** Further,  all  of  the  special 
venire  were  either  in  attendance  upon  court  or  had  been  excused  by 
the  Court  on  account  of  sickness  or  some  legal  exemption." 

The  statute,  Article  668,  requires  the  sheriflf  executing  the  writ  of 
special  venire  to  verbally  summons  the  veniremen  in  person.  The 
failure  of  the  sheriflf  to  comply  with  this  statute  does  not  in  every 
case  work  a  reversal.  In  the  early  case  of  Charles  v.  State,  13  Texas 
Crim.  App.,  664,  the  venire  called  for  sixty  men.  But  thirty-six  were 
summoned.  The  motion  to  quash  was  overruled.  The  court  said: 
"In  this  case  it  does  not  appear  that  the  trial  judge  committed  any 
error  in  overruling  the  motion  to  quash  the  venire,  nor  that  any 
right  of  the  defendant  was  prejudiced  thereby.  For  aught  that  ap- 
pears from  the  record  the  jury  that  tried  the  case  was  composed  of 
men  selected  from  the  thiVty-six  summoned  jurors.  If  so.  the  de- 
fendant certainly  cannot  complain  that  he  was  injured  by  the  ruling 
of  the  court  upon  his  motion.  It  is  not  shown  that  the  defendant,  by 
reason  of  the  ruling  of  the  court,  was  compelled  to  pass  upon  talesmen 
jurors,  or  to  accept  any  objectionable  juror,  or  in  any  other  manner 
suffer  injury  by  reason  of  the  overruling  of  his  motion. ' ' 

Rulings  following  the  Charles  Case  will  be  found  in  Parsler  v. 
State,  33  Texas  Crim.  Rep.,  Ill ;  Jones  v.  State,  83  Texas  Crim.  Rep., 
12,  214  S.  W.  Rep.,  325,  Whittington  v.  State,  86  Texas  Crim.  Rep., 
1.  215  S.  W.  Rep.,  457.  The  application  of  this  rule  to  the  instant 
itase  is  emphasized  by  the  qualification  of  bill  by  the  triaJ  judge  to  the 
effect  that  all  of  the  special  venire  were  either  in  attendance  upon  the 
'fourt,  or  had  been  excused  by  the  court  on  account  of  sickness  or  some 
legal  exemption.  The  purpose  of  the  personal  summons  is  to  procure  the 
attendance  of  the  jurors.  When  that  is  accomplished  by  an  irregular 
summons,  the  form  of  summons  is  not  available  as  a  ground  for 
quashing  the  writ  unless  some  injury  is  shown  Whittington  v.  State, 
86  Texas  Crim.  Rep.,  1 ;  215  S.  W.,  457.  From  the  12  American 
&  English  Encyc.  of  Pleading  and  Practice,  p.  324,  we  make  the  quo- 
tation : 

"Where  a  venireman  appears,  though  irregularly  summoned,  -^r  in 
fact  not  summoned  at  all,  the  irregularity  or  omission  will  be  deemed 
immaterial,  since  his  attendance,  which  is  all  that  the  service  of 
process  would  effect  and  which  is  its  object,  has  been  attained.'" 

The  case  of  Johnson  v.  State,  86  Texas  Crim.  Rep.,  566.,  218  3.  W. 
Rep.,  496,  to  which  we  are  referred,  is  not  analogous.  In  that  ?ase 
the  statute  designated  the  list  of  names  drawn  by  the  jury  commis- 
sioners from  which  to  draw  a  special  venire.  In  drawing  the  special 
venire  a  different  list  was  used.  The  record  failed  to  disclose  that  any 
of  the  men  composing  the  jury  was  legally  drawn.  The  accused  was 
denied  a  jury  selected  by  law.  This  is  not  such  a  case.  Here  all  of 
the  jurors  were  legally  drawn.  The  summons  was  irregular,  but  their 
appearance  cured  this  fault.    The  jury  illegally  drawn  in  Johnson's 
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ease  assessed  against  him  the  death  punishment.  The  jury  in  this 
ease  lawfully  drawn,  and  attending  in  response  to  an  irregular  sum- 
mons, convicted  appellant  of  the  lowest  grade  of  offense  which,  under 
the  law  and  the  charge  of  the  court,  was  authorized,  and  assessed 
against  him  the  lowest  punishment. 
The  judgment  is  afiSrmed. 

Affirmed. 


BuLLiE  Rosebud  v.  The  State. 

No.  6793.    Decided  April  28,  1920. 

Cairying  Pistol— Insufllciency  of  the  EYldence — ^Bnles  Stated. 

It  is  the  unbroken  line  of  authority  in  this  State  that  a  party  has  a 
right  to  carry  his  pistol  to  his  residence,  or  place  of  business  under 
legitimate  circumstances,  and  where,  in  the  instant  case,  the  evidence  showed 
that  the  defendant  got  the  pistol  from  his  brother  to  whom  he  had  loaned 
it  and  carried  it  thirty  miles  to  his  home,  it  would  not  constitute  a  violation 
of  the  law. 

Appeal  from  the  County  Court  of  Nacogdoches.  Tried  below  before 
the  Honorable  J.  M.  Marshall. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol ;  penalty, 
a  fine  of  $250. 

The  opinion  states  the  case. 

8.  M.  Adams,  for  appellant. — Cited :  Campbell  v.  State,  58  Texas 
Grim.  Rep.,  349;  Ballard  v.  State,  167  S.  W.  Rep.,  340;  Wilson  v. 
State,  216  S.  W.  Rep.,  881. 

Alvin  M,  Owsleyy  Assistant  Attorney  General,  for  the  State. — Cited : 
Taylor  v.  State,  77  Texas  Crim.  Rep.,  587 ;  Williams  v.  State  74  id., 
639;  Pecht  v.  State,  82  id.,  136;  Campbell  v.  State,  58  id.,  349. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  for  vio- 
lating the  law  prohibiting  the  carrying  of  arms. 

The  evidence  relied  upon  by  the  State  shows  that  appellant  was 
traveling  the  public  highway,  stopped  to  buy  water  nrelons,  and 
at  the  time  discovered  something  wrong  with  his  auto.  In  order  to 
rectify  this  he  secured  from  under  the  seat  of  the  auto  the  necessary 
tools.  In  doing  so  he  took  a  pistol  from  the  box  and  placed  it  on  the 
seat  of  his  car.  At  this  juncture  the  State's  witness  Christian  saw 
the  pistol.  The  evidence  further  shows  that  appellant  lived  in  Nacog- 
doches, and  was  a  jitney  driver,  and  operated  his  car  for  hire;  that 
he  had  gone  from  Naeoj^doches  to  Alto,  a  distance  of  thirty  miles, 
where  he  spent  the  night,  and  on  the  following  day  returned  to  Nacog- 
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doches.  A  party  accompanied  him  in  the  car  from  Alto  to  Nacog- 
doches. The  evidence  further  discloses  that  when  appellant  was  pre- 
pared to  leave  Alto  for  his  home  at  Nacogdoches  he  went  to  his 
brother's  place  of  business  and  got  his,  appellant's,  pistol.  The  bro- 
ther had  had  it  for  about  three  months;  that  he  placed  the  pistol 
under  the  seat  of  his  car  to  carry  it  to  his  home  in  Nacogdoches.  En 
route  home  and  within  about  four  miles  of  Nacogdoches,  meeting  a 
party  with  melons  he  stopped  to  purchase  some.  This  is  the  substance 
of  the  facts. 

It  is  the  unbroken  line  of  authority  in  this  State  that  a  party  has 
a  right  to  carry  his  pistol  home,  to  his  residence  or  place  of  business 
under  legitimate  circumstances.  If  appellant  got  the  pistol  at  Alto 
from  his  brother,  to  whom  he  loaned  it,  and  carried  it  thirty  miles 
to  Nacogdoches,  it  would  not  constitute  a  violation  of  the  law.  It  is 
unnecessary  to  discuss  the  question  as  to  whether  he  was  a  traveler  or 
not.  He  had  a  right  to  take  his  pistol  home,  and  this  would  not  be 
violative  of  the  statute. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ex  Parte  W.  G.  Smallwood. 
No.  5813.    Decided  April  28,  1920. 

1. — ^Habeas  Corpus — Tick  Eradication — ^Practice   on  Appeal — ^Misdemeanor. 

Application  for  writ  of  habeas  corpus  in  misdemeanor  cases  should  be 
made  to  the  County  Judge  of  the  County  in  which  the  applicant  resides.  Fol- 
lowing Ex  parte  Lambert,  37  Texas  Crim.  Rep.,  435,  and  other  cases. 

2. — Same — AUegatlon — ^Proof— Practice  on  Appeal. 

Where,  upon  original  application  for  writ  of  habeas  corpus  asking  this 
court  to  pass  upon  the  constitutionality  of  an  act  of  the  Legislature,  such 
application  is  dismissed  in  the  absence  of  any  documentary  proof  or  other- 
wise accompanying  the  application. 

From  Gregg  County. 

Original  Habeas  Corpus  proceedings  asking  release  from  arrest 
under  a  violation  of  the  Tick  Eradication  Law  and  attacking  its 
constitutionality. 

The  opinion  states  the  case. 

No  brief  on  file  for  relator. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited: 
McGee  v.  State,  81  Texas  Crim.  Rep.,  ^10;  Mulkey  v.  State,  201  S. 
W.  Rep.,  992. 
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LATTIMORE,  Judge. — Relator  presents  his  original  application 
for  a  writ  of  habeas  corpus,  alleging  that  he  is  illegally  restrained  by 
the  sheriff  of  Gregg  County,  by  virtue  of  a  capias  issued  out  of  the 
justice's  court  of  Precinct  No.  1,  of  said  county,  a  copy  of  which 
capiat  is  attached  to  and  made  a  part  of  the  application.  The  ground 
of  said  application,  as  stated  therein,  is  that  Senate  Bill  No.  108,  of 
the  Thirty-fifth  Legislature,  is  unconstitutional,  void,  and  inoperative. 
Under  our  procedure,  applications  for  writs  of  habeas  corups  in  mis- 
demeanor cases,  should  be  made  to  the  county  judge  of  the  county  in 
which  the  applicant  resides.  Vernon's  C.  C.  P.,  Article  169 ;  Ex  parte 
Lynn,  19  Texas  Grim.  App.,  128;  Ex  parte  Japan,  36  Texas  Grim. 
Rep.,  482 ;  Ex  parte  Lambert,  37  Texas  Grim.  Rep.,  435. 

The  record  in  this  case  consists  of  the  application,  with  a  copy  of 
the  capias  attached.  No  complaint,  or  statement  of  facts,  or  other 
proof,  documentary  or  otherwise,  accompany  said  application,  and 
in  the  absence  of  some  showing,  we  are  unable  to  know  that  any  pros- 
ecution is  pending  against  relator,  or  that  our  judgment  is  properly 
called  into  action  upon  the  legality  or  illegality  of  his  restraint.  No 
brief  or  presentation  of  the  matter  is  on  file  with  the  clerk  of  this 
court,  and  we  are  unable  to  pass  upon  the  facts  of  the  pendency  of 
any  prosecution  against  the  relator.  In  this  condition  of  the  record 
we  would  be  unwilling  to  discuss  any  question  of  the  constitutionality 
of  Senate  Bill  No.  108,  Acts  of  the  Thirty-fifth  Legislature,  against 
which  relator  directs  his  attack.  In  the  absence  of  some  showing  as 
to  the  character  of  the  prosecution,  we  would  not  feel  called  upon  to 
attempt  to  discuss  whether  various  sections  of  said  Act  are  consti- 
tional  or  not,  as  he  might  be  prosecuted  under  one  or  another  section 
of  said  act,  and  one  section  thereof  might  be  held  constitutional,  and 
another  section  unconstitutional. 

The  application  will  be  dismissed  for  the  insuflBciency  of  the  record. 

Dismissed. 


Cornelius  Lewis  v.  The  State. 

No.  5806.    Decided  April  28,  1920. 

Theft  of  Hogs^— Practice  on  Appeal. 

In  the  absence  of  a  statement  of  facts  and  bills  of  exception  the  charge 
of  the  court  cannot  be  considered,  the  indictment  being  in  proper  form  and 
there  being  no  fundamental  error  in  the  court's  charge. 

Appeal  from  the  District  Court  of  Wharton.     Tried  below  before 
the  Honorable  M.  S.  Munson. 
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Appeal  from  a  conviction  of  theft  of  hogs;  penalty,  three  years 
imprisonment  in  the  penitentiary. 
The  opinion  states  the  case. 
No  brief  on  file  for  appellant. 

Alvin  M.  Owsleyy  Assistant  Attorney  General,  for  the  State. — On 
question  of  practice  on  appeal  in  the  absence  of  a  statement  of  facts: 
Garcia  v  State,  217  S.  W.  Rep.,  943. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  District 
Court  of  Wharton  County,  of  the  offense  of  the  theft  of  certain  hogs, 
and  his  punishment  fixed  at  confinement  in  the  penitentiary  for  a 
term  of  two  years. 

The  record  is  before  us  without  a  statement  of  facts,  and  without 
bills  of  exception.  Appellant  reserved  certain  exceptions  to  the  charge 
of  the  court,  one  of  them  being  to  the  court's  failure  to  charge  on  cir- 
cumstantial evidence,  but  in  the  absence  of  a  statement  of  facts,  it  is 
impossible  for  us  to  know  whether  his  complaint  is  well  founded.  The 
indictment  is  in  proper  form,  and  finding  no  fundamental  error  in 
the  court's  charge,  the  judgment  of  the  trial  court  will  be  affirmed. 

Affirmed. 


Andrew  Simmons  v.  The  State. 

No.  4860.    Decided  April  28,  1920. 

1. — Assault  to  Murder — Declaration  of  Defendant — Evidence. 

Where,  the  offered  testimony  with  reference  to  the  declarations  of  de 
fendaut  while  he  was  sharpening  his  knife  to  the  effect,  that  defendant  told 
the  witness  that  if  the  assaulted  party  would  give  him  a  little  time  he  in 
tended  to  and  would  pay  the  bill,  contained  neither  justification  nor  miti- 
gation and  could  not  affect  his  right  of  self-defense,  the  same  was  properly 
excluded. 

2. — Same — Evidence— Bill  of  Exceptions. 

Where  the  record  showed  on  appeal,  when  the  matter  came  up  with 
reference  to  certain  testimony  by  a  defendant's  witness,  the  defendant  ex- 
cused said  witness  without  objection  by  the  State,  no  error  is  presented. 

3 . — Same — Evidence — Self-serving  Declaration . 

Upon  trial  of  assault  with  intent  to  murder,  the  defendant  sought  to 
testify  that  on  the  morning  of  the  day  of  the  assault,  and  before  he  assaulted 
the  injured  party  he  had  a  conversation  with  a  certain  merchant  of  the  town 
who  had  refused  further  credit  to  him,  and  that  he  presumed  that  this  was 
on  account  of  what  the  injured  party  had  told  said  merchant,  etc.,  there  was 
no  error  in  excluding  such  testimony. 
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4.<^-8ame — District  Attorney — Examtiwtion  of  Witness. 

While  the  question  asked  by  the  district  attorney,  if  there  were  not  a 
]ot  of  people  who  wanted  to  mob  the  defendant  for  cutting  the  injured  party, 
etc.,  was  manifestly  Improper,  but  it  appeared  that  the  trial  judge  promptly 
sustained  an  objection  thereto  and  defendant  took  no  further  action  upon 
the  matter  by  requested  charge  or  otherwise,  there  was  no  reversible  error. 

5. — Same — Charge  of  Court — Requested  Charges — ^Insulting  Language. 

Where  the  court's  charge  on  selt-defense  gave  defendant  his  unlimited 
right  of  self-defense  and  gave  no  charge  on  provoking  the  difficulty,  there 
was  no  error  in  refusing  a  requested  charge,  that  the  assault  by  the  injured 
party  was  not  justified  by  reason  of  the  epithet  applied  to  him  by  the  de- 
fendant. 

6. — Same— Charge  of  Court — Self-defense — Requested  Charge. 

Where,  upon  trial  of  assault  to  murder,  the  court  charged  the  jury  that 
defendant  would  have  the  right  to  approach  the  prosecutor  and  endeavor  to 
adjust  any  differences,  and  that  such  approach  would  not  deprive  him  of  any 
right  of  self-defense,  there  was  no  error  in  refusing  a  requested  charge  that 
defendant  had  the  right  to  arm  himself  and  make  such  approach;  besides, 
sharpening  a  pocket  knife  and  carrying  it  up  one's  sleeve  is  not  arming 
one's  self  as  contemplated  by  law. 

7. — Same — Rehearing — Evidence — ^No  Part  of  Same  Transaction. 

Where,  the  State  had  shown  that  In  a  previous  conversation  between 
defendant  and  the  injured  party,  the  latter  had  threatened  to  sue  the  form- 
er for  debt,,  and  shortly  thereafter  defendant  was  seen  to  sharpen  his  knife 
with  which  he  afterwards  cut  said  party  injured,  there  was  no  error  in  not 
permitting  defendant  to  introduce  testimony  on  cross-examination,  that, 
while  he  was  sharpening  his  knife,  he  stated  to  the  witness  that  if  he  were 
given  a  little  more  time  by  the  injured  party  be  would  pay  him;  as  this 
was  no  part  of  the  transaction  of  sharpening  the  knife,  about  which  the 
State's  witness  had  testified. 

8. — Same — Conduct  of  District  Attorney — Practice  In  District  Court. 

Where,  appellant  complained  in  his  motion  for  rehearing  that  this  court 
should  reverse  the  Judgment  and  remand  the  cause  because  of  the  action  of 
the  district  attorney  in  repeating  certain  questions  to  which  the  trial  court 
finally  sustained  objections,  but  it  appeared  from  the  record  that  the  bill 
of  exceptions  did  not  present  reversible  error,  there  was  no  error  in  the 
ruling  of  the  court. 

Appeal  from  the  Criminal  District  Court  of  Williamson.  Tried 
below  before  the  Honorable  James  R.  Hamilton. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder ;  penalty, 
three  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Wilcox  &  Graves,  for  the  appellant. — On  question  of  refusing  re- 
quested charges  on  self-defense :  Biles  v.  State,  1  Texas  Grim.  App., 
510;  Riojas  v.  State,  9  id.,  95;  Stewart  v.  State,  77  S.  W.  Rep.,  791; 
Godsoe  V.  State,  108  S.  W.  Rep.,  388;  Shannon  v.  State,  35  Texas 
Grim.  Rep.,  2;  and  cases  in  opinion. 
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E,  B.  Hendrix,  Assistant  Attorney  General,  for  the  State. — On 
question  of  conduct  of  District  Attorney :  Sweeney  v.  State,  65  Texas 
Crim.  Rep.,  593;  Sorrell  v.  State,  186  S.  W.  Rep.,  336;  Pettis  v.  State, 
150  id.,  792;   Hearne  v.  State,  73  Texas  Crim.  Rep.,  392. 

On  question  of  declaration  by  defendant  as  part  of  conversation: 
Arnold  v.  State,  9  Texas  Crim.  App.,  435 ;  Lemons  v.  State,  59  Texas 
Crim.  Rep.,  310;  Gross  v.  State,  61  id.,  176;  Johnson  v.  State,  167 
S.  W.  Rep.,  733 

LATTIMORE,  Judge. — The  original  opinion  in  this  case  is  with- 
drawn, and  that  which  follows  is  substituted. 

In  this  ease  the  appellant  was  given  three  years  in  the  penitentiary 
for  assault  to  murder  I.  C.  Prewitt,  in  the  town  of  Granger,  William- 
son County,  Texas.  The  assault  was  with  an  ordinary  pccket-knife, 
shown  by  the  evidence  to  have  a  blade  a  little  over  three  inches  long. 
Two  blows  were  struck  by  appellant,  one  of  which  made  a  cut  some 
fourteen  inches  long  down  and  across  the  shoulder  and  arm  of  Prew- 
itt, and  the  other  penetrated  the  chest  cavity  and  severed  three  ribs 

It  appears  from  the  evidence  that  appellant  owed  Prewitt  a  small 
debt,  which  was  about  to  become  barred  by  limitation,  and  that  on 
the  morning  of  the  day  of  the  difficulty,  Prewitt  asked  him  for  its 
payment ;  and  when  that  was  refused,  he  asked  for  a  note,  which  also 
was  refused.  Prewitt  then  informed  appellant  that  he  would  sue  him 
the  following  Monday,  and  the  men  separated.  Appellant  shortly 
thereafter  secured  a  knife  from  a  negro  man,  stating  at  the  time,  ac- 
cording to  one  witness  for  the  State,  that  he  was  going  to  kill  the 
dam  son-of-a-bitch.  This  knife  appellant  then  took  to  a  blacksmith 
shop  and  whetted.  The  evidence  further  showed  that  later  in  the 
day,  appellant  accosted  Prewitt  on  the  street,  and  in  the  course  of  the 
conversation,  cursed  him,  calling  him  to  his  face  a  dam  son-of-a-bitch; 
whereupon,  Prewitt  struck  appellant  with  his  fist,  and  was  cut  aa 
aforesaid  with  said  knife.  At  the  time  appellant  began  this  last 
conversation  with  Prewitt,  it  seems — and  in  fact  he  testified — that 
he  had  the  knife  open  in  his  hand,  with  the  blade  concealed  up  his 
sleeve.  For  himself,  appellant  stated  that  when  he  went  to  see  Prew- 
itt on  the  occasion  of  the  cutting,  he  thought  he  would  get  a  compro- 
mise ;  that  he  thought  Prewitt  was  going  to  do  something  that  would 
cut  off  his  credit  with  the  merchants,  and  prevent  his  getting  supplies 
for  his  family. 

Appellant  here  alleges  that  error  was  committed,  as  shown  by  his 
bill  of  exceptions  No.  1.  From  said  bill  it  appears  that  a  question,  or, 
in  substance,  one  certain  question  was  asked  by  the  district  attorney 
of  the  prosectiting  witness  a  number  of  times,  to  which  objection  was 
made.  Exairiinir.g  the  bill  further,  it  appears  that  when  objection 
was  urged  by  appellant,  the  form  of  the  question  would  be  altered 
by  the  distr  '.t  aliomey  before  the  court  coui  I  :n?ke  any  ruling,  and 
that  finally  when  the  question  was  fully  asked,  appellant's  objection 
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thereto  was  sustained.  We  think  the  question  asked  was  clearly 
inipioper,  but  as  same  was  not  answered  and  the  court  sustained  the 
objection,  we  do  not  conclude  that  the  case  should  be  reversed  for 
this  reason. 

On  the  trial,  the  State  proved  by  the  witness  Prewitt  that  when 
he  asked  appellant  to  give  him  a  note  for  the  debt,  appellant  refused, 
and  told  him  he  would  not  pay  him.  On  cross-examination,  this  wit- 
ness said  appellant  stated  that  if  he  made  it  this  fall,  he  would  pay 
this  fall,  and  if  he  did  not  make  it  this  fall,  he  could  not.  Thereafter, 
when  the  State's  witness  Winningham  was  on  the  stand  testifying  that 
shortly  after  the  first  conversation  between  the  parties,  appellant  was 
at  his  blacksmith  shop  sharpening  a  knife,  and  talking  to  witness, 
appellant  proposed  to  prove  by  said  witness  that  in  this  conversation, 
appellant  told  him  that  if  Prewitt  would  give  him  a  little  time,  he 
intended  to  and  would  pay  the  bill.  We  do  not  think  this  admissible. 
If  appellant  assaulted  Prewitt  because  the  latter  was  going  to  sue 
him  on  Monday,  the  offered  statement  contains  neither  justification 
nor  mitigation.  If,  on  the  other  hand,  he  cut  Prewitt  because  the 
latter  assaulted  him,  as  was  claimed  on  the  trial,  the  statement  offered 
could  not  affect  his  right  of  self-defense:  Branch's  Crira.  Law,  Sec 
337,  is  cited.  We  have  examined  each  authority  there  mentioned, 
and  find  nothing  supporting  this  contention  of  appellant.  What  was 
said  by  appellant  to  Willingham  neither  explains  nor  gives  character 
to  his  act  in  cutting  Prewitt.  In  this  connection,  a  bill  is  presented, 
complaining  that  defendant's  witness  Reynolds,  was  not  permitted  to 
make  answer  to  a  certain  question,  but  an  examination  of  Bill  No.  7, 
wherein  this  matter  is  set  iforth,  shows  that  when  it  came  up,  the  ap- 
pellant excused  said  witness  without  objection  being  made  by  the  State 
or  sustained  by  the  court,  and  no  error  is  presented. 

Appellant  wished  to  testify  that  on  the  morning  of  the  day  of  the 
cutting,  and  before  he  saw  Prewitt,  he  had  a  conversation  with  Mr. 
Reynolds,  a  merchant  at  Granger,  who  had  a  mortgage  on  appellant's 
crop,  and  a  contract  to  furnish  him  $100  worth  of  supplies  during 
the  current  year,  and  that  Reynolds  told  him  that  he  had  gotten  $135 
worth  of  supplies  already,  and  that  he  would  refuse  to  credit  him 
further  until  that  was  paid.  The  reason  for  wishing  to  have  this 
statement  in  evidence  appears  to  be  that  when  appellant  talked  to 
Prewitt  later,  he  says  it  occurred  to  him  that  one  reason  why  Reynolds 
had  refused  him  credit  was  that  Prewitt  had  told  Reynolds  of  his 
unpaid  bill  against  appellant.  Also,  that  he  thought  Prewitt  had 
reported  him  to  the  Merchants'  Association,  thereby  depriving  him  of 
his  credit  with  Reynolds.  There  is  absolutely  nothing  in  the  record 
to  justify  such  conclusioi  or  thought  on  the  part  of  appellant,  and 
while  we  think  such  belief  on  his  part  might  have  been  offered  on 
behalf  of  the  State,  if  known  to  them,  as  affording  a  reason  why  ap- 
pellant might  entertain  a  grudge  against  Prewitt,  still  we  think  such 
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evidence  would  neither  justify  not  mitigate  his  offense,  if  any,  in 
making  such  assault. 

Afipellant's  witness  Ulmer  Young,  testified  that  one  Sullivan  tried 
to  get  at  appellant  with  a  knife  shortly  after  the  occurrence  of  the 
cutting,  and  while  appellant  was  in  the  custody  of  the  ofiScer.  Im- 
mediately thereafter,  upon  cross-examination,  State's  counsel  asked 
said  witness  as  follows :  *  *  Since  you  mention  it,  were  there  not  a  lot 
of  people  there  who  wanted  to  mob  him  for  what  he  had  done!" 
The  court  promptly  sustained  appellant's  objection  to  this,  and  the 
State's  attorney  asked  further;  ** Practically  every  man  in  town 
was  outraged  by  what  had  happened  T'  to  which  also  appellant's 
objection  was  immediately  sustained.  Appellant  complains  here  by  his 
bill  of  exceptions,  to  the  asking  of  such  questions.  That  such  questions 
were  uncalled  for,  and  manifestly  improper,  is  apparent,  but  at  most, 
the  trial  judge  could  only  sustain  the  objections,  and  if  appellant  so 
desired,  instruct  the  jury  that  such  questions  should  not  be  considered 
by  them,  and  warn  counsel  for  the  State  against  the  repetition  of  such 
character  of  questions;  but  if  the  trial  court  sustained  such  objec- 
tions, and  took  any  other  action  which  might  be  desired  by  appellant 
in  the  premises,  we  would  not  feel  justified  in  reversing  the  case, 
because  of  the  fact  the  State 's  attorney  asked  such  improper  questions. 
The  State,  through  her  representative,  the  district  attorney,  can  al- 
ways afford  to  be  perfectly  fair  in  her  prosecutions,  and  care  should  be 
exercised  that  only  questions  should  be  asked,  and  arguments  made, 
which  are  within  the  fair  rules  of  practice,  and  the  trial  court  should 
promptly  repress  transgressions  of  such  rules. 

Appellant  asked  two  special  charges,  one  to  the  effect  that  Prewitt 
was  not  justified  by  reason  of  the  epithet  applied  to  him  by  appellant, 
in  striking  appellant  with  his  fist  just  prior  to  the  cutting.  The  court 
told  the  jury  that  no  verbal  provocation  would  justify  an  assault, 
but  in  view  of  the  fact  that  the  court  gave  to  the  appellant  his  un- 
limited right  of  self-defense,  and  gave  no  charge  on  provoking  the 
difficulty,  we  think  said  charge  was  not  called  for.  The  court  told 
the  jury  that  if  from  appellant's  standpoint  at  the  time  it  appeared 
to  him  that  he  was  in  danger  of  serious  bodily  injury,  or  loss  of  life, 
and  that  he  committed  the  alleged  assault  in  defending  himself,  he 
should  be  acquitted. 

The  other  special  charge  we  do  not  believe  to  be  called  for.  The 
trial  court  told  the  jury  that  appellant  would  have  the  right  to  ap- 
proach the  prosecutor  Prewitt,  and  endeavor  to  adjust  any  difference, 
and  that  such  approaching  would  not  deprive  appellant  of  any  right 
of  seif-defense.  Said  second  special  charge  sought  to  have  the  jury 
told  that  appellant  had  the  right  to  arm  himself  and  make  such 
approach  armed,  if  he  saw  fit.  Inasmuch  as  the  court's  charge  gave  to 
appellant  his  right  of  self -defense  without  limitation,  it  would  not  be 
error  to  lefuse  to  charge  on  the  right  to  go  armed.  See  Branch's  Ann. 
Penal  Code,  Sec.  1950,  and  authorities  cited. 
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In  addition,  we  note  that  appellant  had  only  an  ordinary  pocket- 
knife,  which  he  testified  he  had  open  ana  up  his  sleeve  at  the  time  he 
approached  Prewitt.  This  Court  held  in  the  Thornton  case,  65  S.  W. 
Rep.,  1108,  that  where  the  injury  was  inflicted  with  an  ordinary 
pocket-Jmife,  a  charge  on  his  right  to  arm  himself  was  not  called  for,  a 
pocket-knife  being  commonly  carried  by  every  man,  and  not  being  a 
weapon,  in  contemplation  of  law.  Sharpening  one's  pocket-knife, 
and  opening  it  and  carrying  it  up  one's  sleeve,  is  not  arming  oneself  as 
contemplated  by  our  law,  and  such  a  charge  would  have  conveyed 
the  erroneous  idea  that  such  acts  were  justifiable. 

We  have  carefully  considered  this  record,  and,  finding  no  error  for 
which  we  think  the  judgment  should  be  reversed,  it  is  ordered  that 
the  same  be  afQrmed. 

Affirmed, 


ON    REHEARING. 

April  28,  1920. 


LATTIMORE,  Judge. — In  his  motion  for  rehearing,  appellant  pre- 
sents two  questions,  the  first  urging  that  we  were  in  error  in  holding 
inadmissible  what  was  stated  by  appellant  to  the  witness  Winning- 
ham.  Said  witness  was  put  upon  the  stand,  and  by  him  the  State  on 
direct  examination  only  proved  that  a  short  time  after  Mr.  Prewitt, 
the  injured  party,  demanded  of  appellant  that  he  pay  what  he  owed 
or  else  be  sued,  appellant  was  seen  in  Winningham's  shop  sharpening 
a  knife  on  a  whetrock.  The  State  asked  for  no  conversation  between 
Winningham  and  appellant,  and  none  appears  on  direct  examination. 
Upon  cross-examination,  appellant  desired  to  prove  by  this  witness 
that  in  a  conversation  at  the  time  he  was  sharpening  his  knife,  he  told 
Winningham  that  if  Prewitt  would  give  him  a  little  time  he  intended 
to  and  would  pay  what  he  owed  Prewitt,  but  this  conversation  was 
rejected  by  the  trial  court.  Its  admissibility  is  urged  upon  the 
ground  that  when  a  part  of  a  transaction  is  offered  by  one  party,  the 
whole  of  said  transaction  may  be  offered  by  the  other  party,  and 
Taylor  v.  State,  50  Texas  Crim.  Rep.,  377,  97  S.  W.  Rep.,  473,  is  cited 
and  relied  upon.  In  that  case,  a  borrowed  ring  was  pawned,  and 
when  the  other  demanded  its  return,  the  accused  said  he  had  pawned 
it.  The  accused  sought  also  to  put  in  evidence,  as  a  part  of  his  state- 
ment that  he  had  pawned  it,  the  further  statement  then  made,  that 
when  he  pawned  the  ring,  he  intended  to  redeem  it  and  return  it  to 
the  owner.  This  Court  held  that  the  latter  part  should  have  been 
admitted.  The  general  rule  seems  to  be  well  understood,  that  when 
one  party  puts  in  evidence  a  part  of  a  conversation,  his  opponent 
may  place  in  evidence  all  that  was  then  said  on  the  same  subject  that 
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materially  sheds  light  on  the  matter  first  introduced.  So  of  an  act, 
when  proven  by  another  party — whatever  was  said  or  done  in  that 
connection  which  would  make  clear  the  status  of  said  act  in  its  relation 
to  the  issue  affected  thereby — would  be  admissible  on  behalf  of  the 
opposite  party.  However,  we  find  ourselves  .unable  to  make  any 
application  to  the  instant  case,  of  this  principle.  The  act  of  sharpen- 
ing a  knife,  proven  by  the  Stat€,  would  make  admissible  any  state- 
ment of  appellant  which  would  explain  or  shed  light  on  the  sharpen- 
ing of  said  knife.  That  appellant  intended,  if  given  time,  to  pay 
Prewitt,  would  not  affect  or  change  the  attitude  of  the  fact  in  evidence 
that  he  was  sharpening  the  knife  with  which  he  shortly  thereafter  cut 
Prewitt.  Said  statement  would  have  been  as  pertinent  and  provable 
if  made  by  him  to  any  other  witness  between  the  time  of  his  first 
meeting  with  Prewitt,  and  the  cutting,  as  it  was  when  made  to  Win- 
ningham.  It  derived  no  added  force  to  enable  it  to  escape  being  self- 
serving,  by  reason  of  the  fact  that  appellant  made  said  statement  in 
connection  with  the  sharpening  of  the  knife  in  question. 

The  only  other  matter  complained  of  in  the  motion,  is  that  we 
should  have  held  erroneous  the  action  of  the  district  attorney  in  re- 
peating a  question,  to  which  the  trial  court  finally  sustained  objections. 
We  have  gone  carefully  again  over  the  rather  lengthy  bill  setting 
out  this  matter.  It  therefrom  appears  that  the  district  attorney  asked 
Mr.  Prewitt  a  question,  to  which  appellant  objected ;  the  trial  court 
started  to  remark  something  to  the  district  attorney,  who  asked  the 
court  to  wait  a  minute,  and  then  proceeded  to  frame  his  question 
differently ;  but  before  the  question  was  fully  asked,  he  was  interrupted 
by  an  objection  from  the  attorneys  for  appellant.  The  district  at- 
torney again  changed  the  form  of  his  question,  and  while  asking  the 
same,  was  interrupted  by  another  objection.  None  of  the  questions 
having  been  answered,  the  trial  court  directed  the  parties  to  proceed 
with  the  case,  and  the  district  attorney  started  to  ask  apparently  the 
same  question,  and  was  again  interrupted  by  an  objection.  At  this 
juncture  the  trial  court  asked  the  stenographer  to  read  the  question, 
which  was  done,  and  the  court  stated  to  the  district  attorney  that  he 
could  only  ask  questions  which  elicited  facts.  Thereupon,  the  district 
attorney  said  that  the  court  could  pass  on  it,  and  asked  the  question 
which  he  had  apparently  been  trying  to  frame.  The  court  sustained 
the  objection,  and  this  ended  the  matter.  The  answer  sought  by  the 
question,  was  an  opinion  of  the  witness,  and  was  of  no  fact,  the  re- 
peated statement  of  which  in  the  question  would  be  harmful  to  ap- 
pellant. Perhaps  it  would  have  been  better  if  the  trial  court  had 
peremptorily  ended  the  controversy  sooner,  but  we  are  unable  to 
conclude  that  the  bill  presents  any  reversible  error. 

The  motion  for  rehearing  is  overruled. 

Overruled. 
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Lee  Simpson  v.  The  State. 

No.  5706.    Decided  April  28,  1920. 

1. — ^Delinqiieiit  Child— Aggravated  Assault — Charge  of  Court— Misdemeanor. 

Where,  upon  trial  of  aggravated  assault,  defendant  being  a  delinquent 
child,  the  same  under  the  statutes  is  a  misdemeanor  case,  and  the  objections 
that  the  trial  court  erred  in  falling  to  define  the  offense  of  an  aggravated 
assault  cannot  be  considered,  In  the  absence  of  a  requested  charge  and 
bills  of  exception,  the  complained  error  not  being  fundamental.  Following 
Wheeler  v.  State,  56  Texas  Crim.  Rep.,  550,  and  other  cases. 

2.'^-Sanie— Evidence— Deadly  Weapon. 

Where,  there  was  no  testimony  to  contradict  the  State's  evidence  that 
the  knife  used  was  a  deadly  weapon,  there  was  no  error. 

3. — Same — Sufficiency  of  the  Evidence. 

Where,  upon  trial  of  defendant  as  a  delinquent  child,  the  evidence  sus- 
tained the  allegations  in  the  information,  that  defendant  was  guilty  of  an 
aggravated  assault  with  a  deadly  weapon,  etc.,  the  conviction  was  sustained. 

4. — Same — Rehearing — Statutes  Construed — Practice  on  Appeal. 

Where,  upon  rehearing  appellant  contended  that  the  evidence  was  in- 
sufficient to  support  a  conviction  of  aggravated  assault,  fixing  the  punish- 
ment of  the  delinquent  child  at  three  years  confinement  In  the  State  Train- 
ing School  For  Boys,  but  the  record  sustains  the  original  opinion,  the  motion 
for  rehearing  must  be  overruled;  besides,  if  appellant  had  been  found  guilty 
of  a  simple  assault  only,  It  could  not  have  affected  his  punishment,  as  this 
would  be  a  violation  of  the  law  under  the  statutes  defining  delinquent  chil- 
dren, and  in  either  event  the  Jury  must  have  found  that  defendant  was  a  de- 
linquent child,  and  the  court  having  submitted  a  charge  on  self-defense,  the 
judgment  must  be  affirmed. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before 
the  Honorable  Hugh  L.  Small. 

Appeal  from  a  conviction  of  a  delinquent  child;  penalty:  three 
years  confinement  in  the  State  Training  School  for  Boys. 

The  opinion  states  the  case. 

John  L,  Poultery  for  the  appellant. — On  question  of  deadly  weapon : 
Howard  v.  State,  18  Texas  Crim.  App.,  351  j  Kouns  v.  State,  3  id., 
15. 

On  question  of  insufficiency  of  the  evidence:  Hilliaijd  v.  State,  17 
Texas  Crim.  App.,  210;  Goodman  v.  State,  49  Texas  Crim.  App.,  189; 
Hightower  v.  State,  56  id.,  248. 

Alvin  M.  Owsleyy  Assistant  Attorney  General  for  the  State. — 
Question  of  sufficiency  of  the  evidence:  Bruce  v.  State,  41  Texas 
Crim.  Rep.,  27 ;  Fulkerson  v.  State,  57  id.,  80. 
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On  question  of  court's  charge  on  misdemeanor  cases:  Sparks  v. 
State,  23  Texas  Crim.  App.,  448 ;  Buckley  v.  State,  70  Texas  Grim. 
Kep.,  550. 

LATTIMORE,  Judge. — ^Appellant  was  convicted  in  the  County 
Court  of  Tarrant  County,  of  being  a  delinquent  child,  and  his  pun- 
ishment fixed  at  confinement  in  the  State  Training  School  for  Boys, 
for  a  period  of  three  years. 

Several  matters  are  here  urged  as  grounds  for  reversal :  The  first 
complaint  is,  that  the  trial  court  erred,  in  that  he  submitted  in  his 
charge,  the  issue  of  aggravated  assault,  but  nowhere  gave  a  definition 
of  the  offense,  or  told  the  jury  what  were  the  elements  of  the  same, 
or  what  it  would  take  to  constitute  an  aggravated  assault.  It  is  spe- 
cifically provided  by  the  amendment  to  the  Juvenile  Law  (Chapter 
26,  page  43,  Acts  of  the  Fourth  Called  Session  of  the  Thirty-fifth 
Legislature)  that  a  prosecution  of  a  juvenile  as  a  delinquent  child, 
shall  be  regarded  as  a  misdemeanor  case.  This,  then,  being  a  mis- 
demeanor, errors  in  the  charge,  unless  fundamental,  must  not  only  be 
excepted  to,  but  special  charges  correctly  presenting  the  matter  com- 
plained of,  must  be  presented,  and  if  refused,  such  refusal  must  be 
excepted  to,  and  brought  here  by  proper  bills  of  exception.  See  Ver- 
non 's  Code  Crim.  Procedure,  page  518,  et  seq. 

The  errors  complained  of,  are  not  fundamental:  Martinez  v.  State, 
56  S.  W.  Rep.,  58 ;  Wheeler  v.  State,  56  Texas  Crim.  Rep.,  550 ;  Lofton 
V.  State,  59  Texas  Crim.  Rep.,  270;  Bruce  v.  State,  41  Texas  Crim. 
Rep.,  31 ;  Thomas  v.  State,  55  Texas  Crim.  Rep.,  295.  No  requested 
charges  appear  in  the  record. 

There  was  no  evidence  to  contradict  that  of  Dr.  Trigg,  the  physician 
who  attended  the  alleged  injured  party  and  sewed  up  his  wound,  who 
testified  that  the  knife  used  was  a  deadly  weapon. 

It  is  further  urged  by  appellant  that  the  evidence  is  insufficient  to 
support  the  finding  of  the  jury.  The  jury  found  appellant  guilty  as 
charged,  and  they  recommended  that  he  be  placed  in  the  State  Train- 
ing School  for  a  period  of  three  years.  Appellant  was  charged  with 
being  a  delinquent  child,  the  facts  constituting  delinquency  being 
alleged  to  be  that  he  had  committed  an  aggravated  assault  on  one 
Dudley  Keith,  appellant  being  then  under  seventeen  years  of  age.  It 
was  alleged  in  the  complaint  that  said  assault  was  committed  with 
a  knife,  the  same  being  a  deadly  weapon,  and  that  serious  bodily 
injury  was  inflicted.  In  Black  v.  State,  67  S.  W.  Rep.,  113,  it  was 
held  that  both  of  these  forms  of  aggravation  may  be  alleged  in  the 
same  count,  without  repugnance.  Examining  the  testimony,  we  find 
that  Dr.  Trigg  testified  to  the  deadly  character  of  the  knife  used. 
His  statement  is  as  follows:  **I  dressed  the  wound,  and  I  think  I 
took  about  five  or  six  stitches  in  closing  up  the  skin.  I  only  dressed 
the  wound  one  time.  The  knife  used  is,  in  my  opinion,  a  deadly 
weapon.'' 
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Appellant  himself  testified  that  he  was  only  sixteen  years  of  age. 
The  knife  was  introduced  in  evidence  and  exhibited  to  the  jury,  and 
there  appears  not  a  word  of  evidence  from  appellant,  or  any  other 
witness,  which  controverts  the  testimony  of  Dr.  Trigg  to  the  effect 
that  the  knife  was  a  deadly  weapon.  We  think  the  evidence  supports 
the  verdict. 

By  the  express  terms  of  our  statute  (See  Chapter  26,  Acts  of  the 
Fourth  Called  Session  of  the  Thirty-fifth  Legislature)  a  boy  under 
seventeen  years  of  age  who  ** violates  any  law  of  this  State''  is  thereby 
brought  within  the  definition  of  a  delinquent  child.  It  would,  there- 
fore, appear  that  a  boy  under  seventeen  years  of  age,  who  commits 
an  assault,  whether  simple  or  aggravated,  may  be  committed  to  the 
Training  School  for  five  years,  while  his  older  brother  may  only  be 
punished  for  the  same  offense  by  a  fine,  or  by  fine  and  imprisonment 
in  the  county  jail.  Complaint  of  this  matter,  however,  is  not  for  us. 
We  can  only  decide  if  the  law  as  written,  has  been  adhered  to.  We 
are  of  opinion  that  no  failure  to  track  the  law  appears  in  this  record 
in  any  way  that  we  can  consider  it,  and  the  judgment  of  the  lower 
court  is  affirmed. 

Affirmed, 


ON  REHEARING,   April  28,   1920. 

LATTIMORE,  Judge. — In  his  motion  for  rehearing,  appellant  in- 
sists that  we  were  in  error  in  holding  the  evidence  sufficient  to  make 
out  a  case  of  aggravated  assault.  We  are  unable  to  agree  with  this 
contention,  but  observe  that  if  the  jury  had  merely  found  that  ther^j 
was  only  a  simple  assault  committed,  instead  of  an  aggravated  assault, 
it  could  not  have  in  any  way  affected  the  matter  involved.  The  issue 
was  as  to  whether  or  not  appellant  was  a  delinquent  child,  and  under 
our  statute  on  the  subject,  he  became  such  delinquent  when  he  violated 
any  law  of  this  State.  See  Acts  of  the  Fourth  Called  Session  of  the 
Thirty-fifth  Legislature,  Chapter  26.  A  simple  assault  is  as  much 
a  violation  of  the  law  of  this  State  as  is  an  aggravated  assault,  and, 
therefore,  in  either  event,  the  verdict  of  the  jury  must  have  been  that 
appellant  was  a  delinquent  child.  We  do  not  see  how  any  harm  could 
have  resulted  to  appellant.  The  penalty  fixed  by  the  jury  was  for 
delinquency,  and  it  was  based  on  the  facts  before  them,  and  whether 
the  offense  made  by  the  facts  be  called  by  one  name  or  another  in  the 
statutes,  the  facts  themselves  would  be  unchanged,  and  would,  there- 
fore, have  called  for  the  same  penalty  at  the  hands  of  the  jury.  It  is 
so,  both  by  statute  and  numerous  decisions,  that  under  a  charge  of 
aggravated  assault  in  this  State,  a  conviction  may  be  had  for  simple 
assault. 
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The  record  in  this  case  showed  that  appellant  cut  one  Dudley  Keith 
with  a  knife.  Unless  the  cutting  was  in  self-defense,  appellant  was 
guilty  of  a  violation  of  the  law.  If  guilty  of  any  violation  of  the  law, 
he  became  a  delinquent  by  reason  of  that  fact.  Unless,  then,  he  be  ac-. 
quitted,  he  must  be  adjudged  a  delinquent. 

The  trial  court  submitted  self-defense  in  his  charge,  and  the  jury 
found  against  appellant  thereon,  and  the  judgment,  of  delinquency 
was  the  necessary  sequeice.  The  punishment  fixed  was  within  the 
bounds  laid  in  the  statute. 

The  motion  for  rehearing  is  overruled. 

Overruled. 


JjM  Williams  v.  The  State. 

No.  5802.    Decided  April  28,  1920. 

1. — Murder — ^Words  Uttered — Charge  of  Court — ^Apparent  Danger — Threats. 

Where,  upon  trial  of  murder  there  was  evidence  that  the  deceased  call- 
ed to  defendant  to  hold  up,  reaching  his  hand  behind  him,  when  defendant 
fired,  the  court  should  have  instructed  the  jury  with  reference  to  the  words 
uttered  by  deceased  at  the  time  that  he  spoke  to  defendant  and  told  him  to 
hold  up.  in  his  charge  on  self-defense,  apparent  danger,  and  threats.  Fol- 
lowing Lundy  v.  State,  59  Texas  Crim.  Rep.,  136. 

2. — Same — Charge  of  Court — Defendant's  Bight  to  Arm  Himself — Threats. 

Where,  upon  trial  of  murder,  the  evidence  raised  the  issue  that  the  de- 
fendant had  the  right  to  arm  himself  in  anticipation  of  an  attack  from  the 
deceased,  and  deceased  having  threatened  to  kill  defendant  when  opportunity 
offered,  which  threat  was  communicated  to  the  defendant,  the  court  should 
have  submitted  this  phase  of  the  case.  Following  Simmons  v.  State,  55  Tex- 
as Crim.  Rep.,  449,  and  other  cases. 

3. — Same^Apparent  Danger — Standpoint  of  Defendant — Charge  of  Court. 

Upon  trial  of  murder,  under  the  facts  of  the  instant  case,  raising  the 
issue  of  apparent  danger,  the  court  should  have  submitted  affirmatively  a 
charge  on  self-defense  from  the  standpoint  of  the  defendant  and  not  from 
the  standpoint  of  the  jury.  Following  Nix  v.  State,  45  Texas  Crim.  Rep., 
504,  and  other  cases. 

Appeal  from  the  District  Court  of  Wharton.  Tried  below  before 
the  Honorable  M.  S.  Munson. 

Appeal  from  the  conviction  of  murder;  penalty:  five  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

W.  L.  Hall,  for  appellant. — On  question  of  court's  charge  on  self 
dftfense :    Swain  v.  State,  86  S.  W.  Rep.,  338. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  court's  charge  on  self  defense :  Newman  v.  State,  70  S.  W. 
Rep.,  951 ;  Pratt  v.  State,  59  Texas  Crim.  Rep.,  641. 
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DAVIDSON,  Presiding  Judge, — Appellant  was  convicted  of  mur- 
der, his  punishment  being  assessed  at  five  years  in  the  penitentiary. 

The  court  submitted  the  issues  of  murder  and  self-defense  viewed 
from  the  standpoint  of  apparent  danger  and  threats.  A  charge  on 
manslaughter  was  not  given  and  no  exception  was  reserved  for  failure 
to  so  charge.    The  court  gave  the  following  charge  on  self-defense : 

* '  If  you  believe  from  the  evidence  that  the  defendant,  Jim  Williams, 
did,  with  a  pistol,  shoot  and  thereby  kill  the  said  Fulton  Parsons,  and 
you  further  believe  from  the  evidence  that  at  the  time  of  such  shoot- 
ing the  said  Fulton  Parsons  did  make  a  demonstration  that  induced 
the  defendant  to  believe,  viewed  by  you  from  the  defendant's  stand- 
point at  the  time,  that  he,  the  said  Fulton  Parson,  was  about  to 
attack  him  and  inflict  death  or  serious  bodily  injury  upon  him,  then 
you  are  charged  that  the  defendant  had  the  right  to  shoot  the  said 
Pulton  Parsons,  and  continue  to  shoot  as  long  as  there  was  danger 
or  apparent  danger,  and  he  would  not  be  required  to  retreat,"  etc. 

With  reference  to  threats  this  charge  was  given:  '*If  you  believe 
from  the  evidence  that  Jim  Williams,  the  defendant,  shot  and  killed 
the  said  Fulton  Parsons,  and  that  prior  to  such  killing  the  said  Fulton 
Parsons  had  threatened  the  life  of  the  defendant,  such  threats  them- 
selves would  afford  no  justification  for  the  killing,  unless  you  believe 
from  the  evidence  that  the  said  Fulton  Parsons  at  the  time  of  the 
killing  had  done,  or  was  in  the  act  of  doing  some  act  or  making  some 
demonstration  manifesting  an  intention  then  and  there  to  execute 
or  carry  out  such  threats,  or  which  was  reasonably  calculated  to  in 
view  of  all  the  evidence  and  circumstances  in  the  case,  considered  from 
the  defendant's  standpoint  to  produce,  and  did  produce  in  the  mind 
of  the  defendant  the  belief  that  said  Fulton  Parsons  was  about  to 
execute  such  threats,  an  in  that  event  defendant  would  have  the  right 
to  act  upon  such  reasonable  appearance  of  danger,  notwithstanding 
such  danger  might  not  in  fact  have  been  real,"  etc. 

Appellant  reserved  three  grounds  of  exception  which  are  presented 
by  bills  of  exception  to  the  charge  as  given  with  reference  to  self- 
defense  and  threats,  and  the  failure  of  the  court  to  instruct  that 
defendant  had  the  right  to  arm  himself  in  anticipation  of  danger 
from  the  deceased.  He  also  asked  a  special  charge  with  reference 
to  apparent  danger  to  the  effect  that  the  court  should  give  in  charge 
not  only  any  act  of  demonstration  of  deceased  at  the  time  of  the 
shooting,  but  should  also  consider  his  words  in  connection  with  his 
acts.  This  special  charge  was  refused.  This  was  error.  The  statute. 
Branch's  Ann.  P.  C,  Art.  1105,  provides,  under  the  law  of  self- 
defense,  that  it  must  reasonably  appear  by  the  acts  or  by  words 
coupled  with  the  acts  of  the  person  killed  that  it  was  the  purpose 
and  intent  of  such  person  to  commit  one  of  the  offenses  above  named. 
The  offenses  are  set  out  in  the  preceding  part  of  Article  1105. 

The  evidence  for  the  State  shows  that  appellant  and  deceased  had 
not  been  on  good  terms;  that  they  left  the  town  of  El  Campo  in  con- 


Digitized  by  LjOOQ  IC 


282  87  Texas  Criminal  Reports.  [April 

flection  with  three  or  four  other  parties  going  to  their  respective  homes 
some  miles  distant;  that  all  witnesses  were  in  a  hack  except  Jim 
Brown,  who  was  driving  a  wagon  following  the  hack.  After  leaving 
the  town  there  came  a  quarrel  between  defendant  and  deceased,  and 
some  one  of  the  party  remarked  that  they  should  quit  that  and  one  of 
them  get  out  of  the  hack  and  go  back  to  the  wagon.  Appellant  ac- 
cepted the  situation  and  said  he  would  go  back  and  ride  in  the  wagon, 
and  did  so.  After  going  some  miles  there  was  a  separation  of  the 
parties,  ehe  driver  of  the  wagon  going  one  direction  and  the  hack 
another.  Appellant  then  left  the  wagon  and  got  in  the  hack,  which 
was  going  his  direction  and  to  his  home.  Another  quarrel  ensued 
directly.  When  appellant  reached  the  home  of  the  driver  of  the  hack 
he  asked  him  to  let  him  out,  that  he  wanted  to  get  his  horse,  saddle  and 
gun  which  he  had  left  at  that  place.  He  failed  to  get  the  horse  and 
saddle,  but  did  get  his  gun,  which  was  shown  to  have  been  a  pistol, 
which  was  in  his  saddle-pocket  on  his  saddle.  He  returned  and  got  in 
the  hack  and  as  they  were  driving  on  he  discovered  the  fact  his  family 
were  not  at  home,  and  remarked  that  he  would  go  on  with  them  to 
the  church  or  wedding.  Finally  he  got  out  of  the  hack,  and  as  he  did 
so  the  State's  evidence  is  to  the  effect  that  he  turned  and  shot  the 
deceased  who  was  sitting  on  a  seat  in  the  rear  of  the  front  seat.  This 
shot  proved  fatal  and  was  the  only  one  fired.  The  appellant's  testi- 
mony is  mainly  in  harmony  with  the  incidents  tbsit  occurred  from 
the  time  of  leaving  El  Campo  until  the  homicide,  as  to  getting  out  of 
the  hack,  and  going  to  the  wagon  and  riding  with  Jim  Brown,  and 
subsequently  going  to  a  house  to  get  his  saddle,  horse  and  gun.  He 
also  agrees  with  the  State's  evidence  to  the  point  designated  where  he 
got  out  of  the  hack,  and  it  was  from  this  point  it  seems  he  was  going  to 
his  house.  From  this  point  the  testimony  is  divergent.  Appellant 
says  as  he  got  out  cf  the  hack  and  started  away  deceased  halloed  at 
him  *'hold  up;"  that  he  turned  and  looked  and  deceased  was  getting 
up  with  his  hand  behind  him,  and  he  jerked  his  pistol  and  fired.  The 
record  is  replete  with  evidence  of  communicated  threats  made  by  de- 
ceased against  appellant.  The  details  of  these  quarrels  and  incidents 
and  communicated  threats  are  unnecessary  to  be  repeated. 

The  court  failed,  as  before  stated,  to  instruct  the  jury,  and  refused 
to  give  appellant's  special  requested  instruction,  with  reference  to 
the  words  uttered  by  deceased  at  the  time  that  he  spoke  to  defendant 
and  told  him  to  hold  up.  The  charge  submits  apparent  danger  at  this 
point  as  well  as  threats  from  the  standpoint  of  the  acts  of  deceased 
without  any  reference  to  his  words.  The  court  was  in  error  in  not 
giving  this  phase  of  the  law  and  in  refusing  these  special  requested 
instructions.  The  statute  so  provides,  and  in  the  opinions  of  this 
court  in  connection  with  that  reversals  have  occurred  when  the  charge 
was  not  given.  Branch's  Ann.  P.  C,  p.  1062,  Art.  1105;  Lundy  v. 
State,  59  Texas  Grim.  Rep.,  136.    This  was  error  on  the  part  of  the 


Digitized  by  LjOOQ IC 


1920]  WILLL4MS  V.  The  State.  283 

court  from  both  view  points,  in  not  charging  the  jury  with  reference 
to  this  matter  and  refusing  to  give  special  instructions. 

Appellant  requested  a  charge  also  instructing  the  jury  that  appel- 
lant had  the  right  to  arm  himself  in  anticipation  of  an  attack  from 
the  deceased.  The  evidence  shows  that  deceased  had  threatened  to 
kill  appellant  when  the  opportunity  was  afforded.  These  threats 
were  communicated.  On  the  night  of  the  homicide  appellant's  theory 
was  that  the  quarrel  had  been  instigated  by  deceased,  and  these  had 
occurred  two  or  three  times  during  the  night  both  before  he  left  the 
hack  and  after  he  renewed  his  position  in  the  hack,  and  after  he  had 
gone  to  the  house  and  got  his  pistol.  It  seems  from  the  evidence  that 
appellant  was  on  his  own  premises  at  the  time  he  got  the  pistol,  or  at 
least  on  premises  under  his  charge  that  belonged  to  Mr.  Webb.  We 
are  of  opinion  this  charge  ought  to  have  been  given.  Simmons  v. 
State,  55  Texas  Grim.  Rep.,  449 ;  Castro  v.  State,  66  Texas  Grim.  Rep., 
282,  146  S.  W.  Rep.,  553;  Lee  v.  State,  67  Texas  Grim.  Rep.,  137,  148 
S.  W.  Rep.,  706;  Kirklin  v.  State,  73  Texas  Grim.  Rep.,  25,  164  S.  W. 
Rep.,  1016;  Branch's  Ann.  P.  G.,  p.  1079 

The  court's  charge  on  apparent  danger  is  attacked  because  it  sub- 
mits the  issue  only  from  the  standpoint  of  the  jury  and  not  the  stand- 
point of  the  defendant.  We  are  of  opinion  that  there  is  some  merit 
in  this  under  the  cases  cited,  and  that  upon  another  trial  the  court 
should  submit  more  speciiScally  and  directly  and  affirmatively  that 
the  jury  must  view  self-defense  from  the  standpoint  of  the  defendant 
both  as  to  apparent  danger  and  from  demonstration  viewed  in  the 
light  of  threats.  That  is  subject  perhaps  to  the  criticism  that  the 
court  was  submitting  the  issue  from  the  standpoint  of  the  jury  as  they 
believed  defendant  so  viewed  it.  That  is  not  the  theory  of  self-defense 
on  apparent  danger.  The  apparent  danger  must  be  looked  at  from 
the  standpoint  of  defendant  as  it  presented  itself  to  his  mind  at  the 
time.  Self-defense  as  viewed  from  both  standpoints  should  be  affirm- 
atively presented  to  the  jury  and  not  in  a  negative  or  indefinite  and 
inchoate  way.  See  Branch's  Grim.  Law.,  Sec.  442;  Nix  v.  State,  45 
Texas  Grim.  Rep.,  504 ;  Mitchell  v.  State,  50  Texas  Grim.  Rep.,  181 ; 
Keith  V.  State,  50  Texas  Grim.  Rep.,  67;  Quinn  v.  State.  50  Texas 
Grim.  Rep.,  209 ;  Bordon  v.  State,  42  Texas  Grim.  Rep.,  648. 

Other  special  charges  were  asked  by  appellant  but  refused  by  the 
court  presenting  these  matters  in  different  forms  and  from  different 
view  points  but  all  con/erging  upon  the  same  proposition.  These 
matters  are  not  further  discussed. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Early  Berioan  v.  The  State. 

No.  5796.    Decided  April  28.  1920. 

1. — Murder — Manslaughter — Statement  of  Facts — ^Practice  on  AiipeaL 

Where,  the  Assistant  Attorney  General  moyed  to  strike  out  the  state- 
ment of  facts  because  not  approved  by  the  trial  Judge,  and  it  appeared  from 
the  record  that  the  trial  Judge  through  inadvertence  had  not  signed  the 
same,  when  in  fact  he  believed  he  had  done  so.  until  his  attention  was  call- 
ed to  the  matter,  and  his  omission  to  do  so  was  an  oversight,  the  statement 
of  facts  thus  contained  in  the  record  will  be  considered. 

2. — Same — ^Insufficiency  of  the  Evidence. 

Where,  upon  appeal  from  a  conviction  of  manslaughter,  the  evidence 
proved  a  case  of  self-defense,  the  conviction  for  manslaughter  could  not  be 
sustained. 

Appeal  from  the  District  Court  of  Hill.  Tried  below  before  the 
Honorable  Horton  B.  Porter. 

Appeal  from  a  conviction  of  manslaughter ;  penalty :  five  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

J,  E.  Clarke,  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  man- 
slaughter. The  Assistant  Attorney  General  moves  to  strike  out  the 
statement  of  facts  because  not  approved  by  the  trial  judge.  It  is 
made  to  appear  by  a  statement  of  the  trial  judge  and  affidavit  of 
counsel  for  appellant  that  the  statement  of  facts  was  prepared  in 
ample  time  and  approved  by  the  attorneys,  and  left  with  the  judge  for 
his  official  approval.  The  trial  judge  says:  **I  was  sure  that  I  had 
signed  and  approved  the  statement  of  facts  until  my  attention  was 
called  to  the  matter  by  appellant's  counsel  that  the  same  did  not  have 
my  signature  and  approval.  It  was  my  intention  to  sign  and  formally 
approve  the  statement  of  facts  and  my  failure  to  place  my  signature  of 
approval  upon  the  statement  of  facts  was  an  inadvertence  and  an  over- 
sight. I  was  so  sure  that  the  statement  of  facts  contained  my  signa- 
ture of  approval  that  I  stated  to  counsel  for  appellant  that  I  had 
signed  and  approved  the  statement  of  facts  shortly  after  the  same 
was  presented  to  me,  and  again  on  the  13th  day  of  this  month  I 
assured  counsel  for  appellant  that  the  statement  of  facts  was  duly 
signed  and  approved  by  me,  and  it  was  my  recollection,  and  is  yet 
my  recollection,  that  I  signed  the  same,  but  the  same  not  appearing 
to  be  signed  by  me  was  the  result  of  an  inadvertence  or  oversight." 
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The  question  on  the  motion  to  strike  out  the  statement  of  facts  be- 
cause through  inadvertence  of  the  judge  the  statement  of  facts  was 
not  signed,  when  the  judge  had  in  fact  in  his  mind  approved  said 
statement  of  facts  as  being  correct,  it  occurs  to  us  should  not  form  the 
basis  for  the  elimination  of  the  evidence.  While  it  is  true  under  the 
law  the  statement  of  facts  should  be  approved  by  the  judge  signing 
the  same,  yet  we  are  of  opinion  that  where  the  judge  certifies  that  he 
in  fact  thought  he  had  approved  and  intended  to  approve,  and  be- 
lieved he  had  approved,  the  statement  of  facts  until  his  attention  was 
called  to  the  matter,  and  his  omission  to  do  so  was  an  oversight,  it 
would  be  rather  technical  to  deprive  a  party  of  a  statement  of  facts 
under  such  circumstances.  If  the  judge  believed  he  had  approved 
the  statement  of  facts  and  signed  it  and  filed  it  with  the  clerk  with 
that  impression,  we  think  this  would  be  a  sufficient  showing  to  meet 
the  motion  to  strike  out  the  statement  of  facts  and  authorize,  if  not 
require,  this  court  to  consider  it.  This  would  not  come  within  the  rule 
that  would  require  a  reversal  for  want  of  a  statement  of  facts  where 
it  arose  from  no  fault  on  the  part  of  defendant  in  not  giving  the 
matter  proper  attention.  We,  therefore,  are  of  the  opinion  that  the 
statement  of  facts  as  presented  should  be  considered. 

This  is  the  second  appeal,  the  former  appeal  being  reported  in  85 
Texas  Crim.  Rep.,  367,  212  S.  W.  Rep.,  509.  There  is  quite  a  lot  of 
testimony  introduced  the  substance  of  which  is  that  appellant  was  a 
tenant  of  deceased  and  living  in  a  house  within  one  hundred  to  one- 
hundred  and  fifty  yards  of  the  house  occupied  by  deceased.  On  Tues- 
day before  the  homicide  on  Thursday  the  deceased  complained  that 
appellant  was  not  chopping  cotton  with  sufficient  rapidity,  and  told 
him  that  if  he  could  not  improve  his  speed  in  such  work  he  wanted 
him  to  leave  the  place.  Appellant  informed  him  that  he  was  doing 
the  best  he  could,  and  doing  the  work  with  as  much  rapidity  as  was 
possible  for  bim  to  do,  and  that  he  could  not  do  any  better  and  would 
leave.  His  wife  was  chopping  cotton  with  him  at  the  time.  They 
finished  the  row  they  were  working  on  and  went  away  from  the  place. 
His  wife  spent  the  night  at  another  negro's.  He  and  the  negro  spent 
the  night  at  appellant's  house.  They  left  early  Wednesday  morning, 
and  Thursday  morning  went  back  with  a  wagon  to  move  his  things  to 
a  place  he  had  secured.  While  in  the  house  rolling  up  the  bedding 
and  getting  things  ready  to  place  in  the  wagon,  deceased  came  into 
the  room  where  he  and  the  other  negro  were  attending  to  these  matters. 
An  altercation  came  up.  During  a  previous  conversation  deceased 
told  the  appellant  they  would  have  a  settlement,  and  that  he  would 
buy  the  crop  and  garden  for  what  he  owed  him  and  give  him  fifty 
cents  in  addition.  This  was  satisfactory  to  appellant,  and  with  that 
understanding  he  went  to  the  house  for  the  purpose  of  moving  his 
household  effects.  When  deceased  came  in  the  room  the  testimony 
is  to  the  effect  that  he  asked  appellant  if  he  was  ready  to  pay  him 
what  he  owed  him,  and  appellant  told  him  he  did  not  owe  him  any- 
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thing.  Deceased  pulled  his  pistol  and  told  both  negroes  to  hold  their 
hands  up,  that  he  intended  to  kill  them.  The  other  negro  whose  name 
was  Bracken  was  standing  almost  or  nearly  between  deceased  and 
appellant.  He  moved  when  deceased  presented  his  pistol.  Deceased  shot 
appellant  in  the  thigh  with  a  22-Automatic  pistol.  Appellant  reached 
under  the  mattress  where  he  kept  his  pistol,  jerked  it  out  and  fired 
striking  deceased.  He  fired  from  a  position  on  the  floor  to  which  he 
had  fallen  when  shot.  This  shot  took  effect  in  the  head  of  deceased 
and  killed  him.  The  physical  facts  indicate  appellant  was  in  the 
position  st'Own  by  his  testimony  and  that  of  Bracken  who  was  with 
him.  The  ball  struck  deceased  in  the  forehead,  went  through,  and 
struck  the  wall  abo\e  the  door,  and  was  found  on  the  floor.  The  pistol 
of  deceased  was  found  on  the  floor  and  also  near  a  piece  of  furniture 
or  under  tlic  edge  of  a  piec*  v»*  furnititre,  and  a  e)it-J)  ejected  from 
the  pistol  found  oi:  the  bed  at  vv};ich  deceased  was  standing.  There 
is  no  question  of  the  fact  that  appellant  was  shot.  All  of  the  witnesses 
vho  saw  and  examined  him  so  testified,  giving  an  accurate  descrip- 
tion of  the  wound,  its  entrance  and  exit.  The  wife  of  deceased  stated 
that  she  heard  a  pistol  shot;  that  she  was  plowing  in  the  erop  of  de- 
ceased, her  husband,  and  when  she  heard  the  shot  went  to  the  house 
where  the  shot  was  fired  and  found  her  husband  lying  upon  the  floor; 
that  she  went  from  there  to  her  residence,  which  was  some  hundred 
yards  or  more,  and  found  the  pistol  of  deceased  in  that  house  on  the 
mantelpiece  and  took  it  down  in  the  field  and  gave  it  to  one  man  who 
gave  it  to  another,  and  that  this  second  man  took  the  pistol  to  the 
house  where  the  shooting  occurred  and  laid  it  on  the  floor  where  it 
was  found.  This  is  the  State's  version  of  how  deceased's  pistol  reached 
the  place  where  found.  Appellant  and  the  witness  Bracken  testified 
that  deceased  had  the  pistol  in  his  hand  at  the  time,  and  the  physical 
facts  show  that  appellant  was  shot  with  a  pistol,  and  that  the  shell 
ejected  from  the  pistol  was  found  upon  the  bed  at  the  foot  of  which 
deceased  was  standing  at  the  time  of  the  shooting.  The  details  of 
this  testimony  we  deem  unnecessary  to  state.  The  witnesses  went  into 
it  with  a  great  deal  of  circumstantiality  as  to  these  physicial  facts,  but 
through  the  3ntire  testimony  these  physical  facts  are  manifest  as 
shown  by  all  the  witnesses. 

The  contention  is  made  that  this  testimony  does  not  justify  a  con- 
viction. We  are  inclined  to  take  this  view  of  the  testimony,  and  be- 
lieving the  evidence  is  not  sufficient  to  justify  the  verdict  we  are  of 
opinion  this  judgment  should  he  reversed  and  the  cause ,  remanded, 
and  it  is  accordinglly  so  ordered. 

Reversed  and  remanded. 
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J.  0.  Morrow  v.  The  State. 
No.  580S.    Decided  April  28,  1920. 

1. — ^EmlMzzlement — ^Insoillciency  of  the  Evidence. 

Where,  upon  trial  of  embezzlement,  alleging  that  defendant  embezzled 
a  certain  check,  there  was  no  proof  that  the  check  had  been  converted  into 
money,  the  allegation  that  the  defendant  was  guilty  of  a  fraudulent  appro 
priatlon  of  the  money  was  not  supported  by  the  proof. 

2. — Same— Charge  of  Court — Bequested  Charges — Fiduciary  Belations  Absent. 

Where,  upon  trial  of  embezzlement  there  was  evidence  as  to  defendant's 
right  to  retain  the  alleged  funds,  and  no  proof  of  his  fiduciary  relations, 
the  court  should  have  submitted  requested  charges  on  that  issue  and  hi& 
failure  to  do  so  is  reversible  error. 

Appeal  from  the  County  Court  of  Hunt.  Tried  below  before  the 
Honorable  A.  J.  Gates. 

Appeal  from  a  conviction  of  embezzlement;  penalty:  a  fine  of 
twenty  dollars  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Clark  &  Sweeton,  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  conviction  is  for  embezzlement.  The  ap- 
pellant was  a  constable  in  a  precinct  in  which  O'Neal  was  justice  of 
peace.  Te  appellant  told  one  Dale  that  he  had  been  gambling;  this 
Dale  admitted,  and  stated  he  would  readily  plead  guilty  and  take  the 
lowest  fine,  which  appellant  said  would  amount  to  $21.70.  Dale  gave 
the  appellant  a  check  for  $21.70  for  the  purpose  of  paying  the  fine 
and  costs.  It  does  not  appear  to  whom  the  check  was  payable,  nor 
that  it  was  ever  collected,  nor  was  its  value  proved.  Dale,  learning 
from  the  justice  of  the  peace  that  the  fine  had  not  been  paid,  taxed 
appellant  with  it,  and  he  claimed  that  the  justice  of  the  peace  was  in 
debt  to  him,  and  that  he  would  adjust  it  all  right.  O'Neal  testified 
that  the  appellant  reported  to  him  that  Dale  had  been  guilty  of  vio- 
lating the  gaming  law,  and  that  he,  O'Neal,  placed  upon  the  docket 
a  charge  against  Dale,  and  appellant  told  him  that  he  had  authority 
from  Dale  to  plead. guilty,  and  had  collected  the  lowest  fine  and  costs, 
$21.70,  but  **  would  never  enter  the  plea  and  would  never  pay  the 
money,  and  no  part  of  it  had  been  paid."  It  was  customary  for  the 
constable  when  learning  of  a  violation  of  the  law  to  collect  the  fine, 
and  he  frequently  entered  pleas  of  guilty,  upon  which  the  justice 
would  write  a  judgment  of  conviction.    There  was  a  controversy,  ac- 
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cording  to  the  justice  of  the  peace,  between  him  and  appellant,  ap- 
pellant claiming  that  O'Neal  owed  him  $70,  and  O'Neal  claiming 
that  appellant  owed  him  $134.90,  all  of  these  matters,  as  we  under- 
stand the  record,  growing  out  of  the  collections  by  one  or  the  other 
of  fines  and  costs.  Out  of  the  $21.70  collected,  appellant  was  entitled 
to  $3  as  costs.    This  is  a  substantial  statement  of  all  the  facts  proved. 

There  are  several  counts  in  the  information,  one  charging  embezzle- 
ment of  the  check,  one  charging  that  the  appellant  had  received  $21.70 
in  money  by  means  of  the  check,  and  had  embezzled  the  money.  The 
court  submitted  to  the  jury  upon  which  the  verdict  was  found  is  that 
charging  the  embezzlement  of  money.  The  record  being  bare  of  any 
proof  that  the  check  had  been  converted  into  money,  the  verdict  find- 
ing the  appellant  guilty  of  the  fraudulent  appropriation  of  the  money 
is  without  support  in  the  evidence. 

There  being  testimony  to  the  effect  that  in  the  dealings  between 
O'Neal  and  appellant  they  each  made  collections  of  fines  and  costs, 
and  that  at  the  time  of  the  alleged  offense  there  were  in  the  hands  of 
O'Neal  on  this  account  something  over  $70  which  the  appellant 
claimed  was  due  him,  there  arose  an  issue  of  fact  for  the  jury,  we 
think,  as  to  whether  the  appellant,  as  between  him  and  O'Neal,  had 
the  right  to  retain  any  funds  that  he  might  have  collected  in  this 
transaction  as  an  offset  to  the  amount  of  funds  already  in  the  hands 
of  O'Neal  belonging  to  the  appellant.  The  transaction  was  to  be 
treated  as  one  between  O'Neal  and  appellant.  Dale  was  not  indebted 
to  the  State  under  the  facts,  because  there  bad  been  filed  against  him 
no  sworn  complaint,  no  trial  had  been  had,  no  plea  and  no  judgment 
had  been  entered.  By  numerous  special  charges  which  were  requested 
and  refused,  to  which  exception  was  reserved  bringing  the  ruling  up 
for  review,  the  appellant  sought  to  have  this  question  of  fact  sub- 
mitted to  the  jury.  In  our  judgment,  there  was  error  in  refusing  to 
put  the  issue  before  the  jury  for  solution. 

The  errors  pointed  out  require  a  reversal  of  the  judgment,  which  is 
ordered. 

Reversed  and  remanded. 


Shelby  Jolly  v.  The  State. 

No.  6780.    Decided  April  28,  1920. 

1. — ^Burglary— Explosives— Insufficiency  of  the  Evidence — ^Descriptive  Allega- 
tion. 

Where,  upon  trial  of  burglary  by  means  of  explosives,  the  allegations 
in  the  indictment  described  the  means  used  in  committing  the  offense,  it 
became  essential  to  prove  that  one  of  the  explosives  named  was  used  in 
order  to  sustain  the  conviction,  and  where  the  evidence  meeting  this  burden 
upon  the  State,  was  inconclusive,  and  the  State's  evidence  fell  short  of 
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identifying  the  defendant  as  the  author  of  the  crime  or  a  participant  there- 
in, the  conviction  could  not  be  sustained. 

2. — Same — ^Verdict — ^Insufficiency  of  the  Evidence— Bules  Stated. 

The  sanctity  of  the  verdict  of  a  Jury  is  such  that  it  must  not  lightly  be 
annulled  in  any  case,  but  the  law  does  not  contemplate  that  an  accused 
shall  suffer  because  of  the  verdict  when  the  evidence,  viewed  in  its  strong- 
est light  from  the  standpoint  of  the  State,  fails  to  make  his  guilt  reasonably 
certain.    Following  Mitchell  v.  State,  33  Texas  Crim.  Rep.,  575. 

Appeal  from  the  District  Court  of  Morris.  Tried  below  before  the 
Honorable  J.  A.  Ward. 

Appeal  from  a  conviction  of  burglary  by  means  of  explosives.  Pen- 
alty, twenty-five  years  imprisonment  in  the  penitentiary. 

J.  H.  French,  Jr.  and  Henderson  &  Bolin,  for  appellant. — Cited: 
O'Quinn  v.  State,  115  S.  W.  Rep.,  39 ;  Reagan  v.  State,  93  id.,  733. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  conviction  is  for  burglary,  and  punish- 
ment fixed  at  twenty-five  years  confinement  in  the  penitentiary. 

The  indictment  is  drawn  under  Article  1316,  Penal  Code,  which 
enhances  the  punishment  for  burglary  with  explosives,  the  charge  be- 
ing that  the  entry  was  to  murder  M.  E.  Stegall,  and  that  nitroglyce- 
rine, gunpowder,  and  dynamite  were  used.  Stegall  lived  in  a  room 
in  a  hotel,  and  some  explosive  was  placed  on  one  of  the  sills  with  a 
fuse  attached,  and  an  explosion  took  place.  It  was  the  state's  theory 
that  the  appellant  and  one  Simpson  and  one  Coffey  were  conspirators, 
and  acted  together  in  the  commission  of  the  offense.  There  was  evi- 
dence that  Simpson  had  had  a  difficulty  with  Stegall,  and  that  Stegall 
had  been  a  witness  against  Coffey  in  a  criminal  case,  and  that  each  of 
them  had  threatened  the  life  of  Stegall,  one  witness  declaring  that  Cof- 
fey had  tried  to  induce  him  to  aid  in  pumping  chloroform  from  an 
adjoining  building  into  Stegall's  room.  The  offense  took  place  in  the 
village  of  Omaha  at  a  hotel.  It  is  the  State's  theory  that  the  parties 
carrying  the  explosives  had  stopped  their  buggy  in  a  road  about  two 
hundred  and  fifty  yards  from  the  hotel,  and  that  from  the  buggy  the 
explosive  had  been  carried  across  some  vacant  property  to  the  hotel, 
and  there  placed ;  that  a  fuse  had  been  used,  long  enough  to  enable  the 
parties  to  return  to  the  buggy  and  drive  some  six  hundred  yards  past 
the  house  of  one  of  the  witnesses  before  the  explosion  took  place.  The 
State's  evidence  suggests  the  theory  that  the  explosive  used  was  dyna- 
mite, though  the  jury  was  instructed  that  if  either  dynamite,  nitro- 
glycerine, or  gunpowder  was  used,  that  it  would  sustain  the  offense. 
The  evidence  going  to  show  what  character  of  explosive  was  used  is 
very  meager.  The  sill  on  which  the  explosive  appeared  to  have  been 
placed  was  blown  in  two,  and  the  floor  torn  up  for  a  space  of  some 
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four  or  five  feet,  and  the  bed  in  which  Stegall  was  sleeping — the  ex- 
plosive being  placed  at  the  end  of  the  bed — was  torn  up,  though  he 
was  not  seriously  injured.  A  piece  of  fuse  about  fifteen  inches  long 
was  found  near  the  house  aft«r  the  explosion,  this  fuse  apparently 
having  b'^en  used  in  committing  the  offense.  There  was  evidence  that 
the  explosion  sounded  like  a  report  of  dynamite,  that  it  made  a  big 
report;  and  it  was  shown  that  dynamite  might  be  exploded  with  a 
fuse. 

Some  time  before  sundown  on  the  evening  before  the  explosion — 
which  took  place  at  about  one  o'clock  at  night — the  appellant  and 
Simpson  were  seen  traveling  in  a  buggy,  to  have  gone  to  the  home  of 
Coffey  situated  in  the  village,  but  failed  to  find  anyone  at  home.  It 
was  also  shown  that  on  the  same  evening  Coffey  was  at  Marshall,  and 
stated  that  it  was  necessary  for  him  to  reach  home  before  sundown  to 
meet  some  parties ;  that  he  did  reach  home  before  sundown,  and  went 
to  his  store;  and  that  at  the  store,  besides  Coffey  and  Simpson,  ap- 
pellant and  several  others  were  present  when  Coffey  told  the  witness 
Farrier  to  put  a  certain  package  in  the  buggy  which  was  standing 
nearby.  The  package  was  a  box,  wrapped  up,  weighing  twelve  or 
thirteen  pounds.  No  evidence  was  given  as  to  its  contents.  After 
Farrier  put  the  box  in  the  buggy,  Coffey  told  him  to  say  nothing 
about  it,  and  Simpson  said  *' That's  right.''  These  remarks  were 
made  near  enough  to  appellant  for  him  to  have  heard  them,  and  also 
within  the  hearing  of  other  parties  who  were  in  the  store.  Later, 
Simpson,  Coffey,  and  appellant  got  in  the  buggy.  A  few  minutes  be- 
fore the  explosion,  according  to  the  state  witness  Ellis,  appellant  and 
Simpson  were  at  the  oil  mill  in  a  buggy,  the  oil  mill  being  situated 
at  a  distance  variously  estimated  by  the  state  witnesses  from  four 
hundred  yards  to  a  half  mile  from  the  hotel.  The  witness  described 
them  as  at  the  oil  mill  a  very  few  moments  before  he  heard  the  ex- 
plosion. Some  time  during  the  night,  Simpson,  in  company  with 
another  party  in  a  buggy,  went  to  the  home  of  the  witness  Walker, 
who  was  asleep,  and  told  him  that  he  wanted  a  smoke  and  asked  for  a 
match;  and  Walker  gave  him  two  or  three  matches.  He  lit  one  at 
once,  and  walked  towards  the  buggy,  lighting  a  cigarette  on  the  way. 
The  witness  was  not  aware  of  the  identity  of  the  other  person  in  the 
buggy.  The  witness  did  not  hear  the  explosion,  and  could  not  locate 
the  time  of  the  visit  with  reference  to  the  time  of  the  explosion. 
Tracks  of  a  buggy  and  horse  were  found  next  day  near  his  house,  also 
found  near  the  oil  mill,  and  near  Coffey's  house;  and  tracks  were 
found  in  the  road  two  hundred  and  fifty  yards  across  country  from  the 
hotel.  The  buggy  apparently  stopped  at  this  point,  having  approach- 
ed at  a  slow  rate  of  speed,  and  left  it  traveling  rapidly.  A  witness 
who  lived  about  six  hundred  yards  beyond  the  point  testified  that 
about  two  minutes  before  the  explosion  a  horse  and  buggy,  traveling 
rapidly,  passed  his  house.  In  the  road  near  where  the  buggy  stopped 
there  was  a  footprint.     There  was  also  a  footprint  at  the  house  of 
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Walker,  and  at  the  hotel  one  footprint  was  found  in  some  ashes  in 
the  yard.  These  three  footprints  were  all  of  the  same  size,  though 
without  peculiarities. 

The  averment  stating  the  means  used  in  committing  the  offense  was 
descriptive,  and  it  was  essential  to  prove  that  one  of  the  explosives 
named  was  used.  Warrington  v.  State,  1  Texas  Grim.  App.,  168; 
Rose's  Notes  on  Texas  Reports,  Vol.  4,  p.  1042;  Michey's  Digest  Texas 
Crim.  Rep.,  Vol.  4,  p.  359.  The  evidence  meeting  this  hurden  upon 
the  State  is  inconclusive.  The  noise  made  by  the  explosion  was  such 
as  might  have  been  made  by  dynamite,  but  it  was  not  shown  that  it 
was  distinctive  from  such  as  might  have  been  made  by  other  explosives. 
No  dynamite  or  other  explosive  was  traced  to  the  possession  of  any 
of  the  parties.  The  package  which  Coffey  caused  to  be  put  in  his 
buggy  was  not,  so  far  as  the  evidence  discloses,  of  a  character  to  in- 
dicate its  contents,  nor  does  the  manner  of  its  handling  suggest  that 
the  package  contained  dynamite.  It  was  placed  in  the  buggy  open- 
ly, in  the  presence  of  several  persons  not  connected  with  the  offense, 
in  daylight,  some  six  or  seven  house  before  the  explosion  occurred. 
No  reason  is  suggested  for  not  leaving  it  in  the  store  belonging  to 
Coffey  until  darkness  would  have  covered  its  removal  and  the  time 
approached  for  its  use.  Unnecessarily  hauling  the  package  around  in 
a  buggy  without  any  disclosed  precautions  tends  rather  to  negative 
than  to  establish  that  its  contents  was  a  dangerous  and  powerful  ex- 
plosive. There  is  evidence  that  at  Coffey's  store  whisky  was  unlaw- 
fully sold,  and  the  identity  of  the  package  as  contraband  whisky  is 
at  least  quite  as  plausible  as  that  it  was  dynamite.  If  there  was  dyna- 
mite in  the  package  the  evidence  that  appellant  was  aware  of  it,  or 
was  in  any  way  connected  with  a  conspiracy  to  use  it,  is  wanting. 
There  is  a  failure  to  prove  that  a  word  was  uttered  by  him,  or  within 
his  hearing,  which  would  tend  to  establish  guilty  knowledge  or  con- 
nection with  the  crime.  The  party  who  put  the  package  in  the  buggy 
may  have  been  told  in  appellant's  presence  to  say  nothing  about  it, 
but  this  falls  far  short  of  establishing  its  contents,  or  connecting  him 
with  the  conspiracy  to  murder  Stegall,  against  whom  the  evidence 
fails  to  show  that  he  entertained  any  ill-will. 

The  actft  and  declarations  of  Coffey  and  Simpson  out  of  the  pres- 
ence of  appellant  were  not  available  to  prove  his  connection  with  the 
alleged  conspiracy.  Preston  v.  State,  4  Texas  Crim.  App.,  197;  Mar- 
tin V.  State,  25  Texas  Crim.  App.,  576 ;  Webb  v.  State,  47  Texas  Crim. 
Rep.,  307,  and  other  cases  listed  in  Branch's  Annotated  Texas  Penal 
Code,  p.  352.  The  threats. made  by  Coffey  and  Simpson  were  of  a 
character  to  identify  them  as  conspirators  against  Stegall,  but  the 
evidence  in  this  record  that  the  offense  was  committed  by  them  is  by 
no  means  conclusive.  The  evidence  of  the  State's  witnesses  puts 
Simpson  at  a  point  from  four  hundred  yards  to  a  half  mile  distant 
from  the  scene  of  the  offense  a  very  few  moments  before  the  explo- 
sion took  place,  and  leaves  in  doubt  the  question  as  to  whether  he  did 
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not  go  from  the  oil  mill  to  Walker's  home  where  he  was  seen,  but 
whether  before  or  after  the  explosion  is  not  shown.  The  similarity 
of  the  track  at  Walker's  house  with  that  in  the  ashes  at  the  hotel  and 
in  the  road  near  where  the  buggy  was  stopped  some  two  hundred  and 
iSfty  yards  from  the  hotel  is  not  convincing  that  Simpson  was  pres- 
ent at  the  hotel  when  the  explosion  was  placed  or  the  fuse  lit.  No 
pecularity  is  disclosed  in  the  tracks  of  the  buggy,  the  horse,  or  the 
man,  and  the  tracks  found  were  not  shown  to  have  coincided  in  size 
or  shape  with  the  foot  of  Simpson,  there  being  no  measurement  of 
his  foot  and  no  proof  of  its  dimensions.  There  was  evidence  that  he 
frequented  the  hotel  and  the  track  in  the  ashes  might  under  the  evi- 
dence have  been  made  by  him  at  a  time  entirely  disconnected  from 
the  offense,  and  so  as  to  the  track  at  Walker's,  if  made  by  Simpson. 

Whether  appellant  was  present  or  not  at  the  time  the  explosive  was 
placed,  or  the  fuse  lit,  is  a  matter  of  conjecture.  The  state 's  evidence 
indicates  that  he  was  at  the  oil  mill  at  a  time  inconsistent  with  his 
presence  at  the  hotel  when  the  fuse  was  lit.  If  he  was  not  present, 
the  record  is  silent  as  to  whether  he  was  doing  any  act  in  pursuance 
of  the  plan  to  murder  Stegall.  To  render  him  guilty  as  a  principal 
under  the  theory  of  conspiracy,  he  must  have  been  present,  or  doing 
some  act  in  pursuance  of  the  common  design  at  the  time  the  offense 
was  committed.  Assuming  that  the  buggy  which  stopped  in  the  road 
was  the  buggy  in  which  the  appellant  had  theretofore  been  seen,  the 
only  track  near  the  buggy,  and  the  only  track  near  the  hotel,  the  ex- 
istence of  which  were  proved,  were  tracks  which  the  record  does  not 
suggest  were  made  by  the  appellant,  it  being  entirely  silent  as  to  the 
size  of  his  foot,  or  the  character  of  his  footware. 

The  appellant  introduced  no  evidence.  The  State's  evidence,  ac- 
cepting it  as  true,  which  must  be  done,  falls  short  of  identifying  ap- 
pellant as  the  author  of  the  crime.  Suspicion  is  cast  upon  him  by  the 
fact  that  he  was  in  company  with  men  with  motive  to  commit  the 
crime,  and  who  had  threatened  to  kill  Stegall.  But  suspicion  can- 
not supply  the  place  of  evidence  consistent  with  guilt  and  inconsis- 
tent with  innocence,  excluding  every  reasonable  hypothesis  arising 
from  the  evidence  except  the  guilt.  There  is  no  single  circumstance 
pointing  to  appellant's  guilt  with  such  certainty  that  the  same  cir- 
cumstance may  not  be,  from  the  evidence  upon  the  trial,  explained 
in  a  manner  consistent  with  his  innocence.  The  cumulative  facts  do 
not  form  a  connected  chain  drawing  the  mind  to  the  appellant  as  an 
actor  in  the  crime  to  a  moral  certainty,  but  consist  rather  of  a  series 
of  disconnected  facts,  each  one  of  which  may  be  fitted  into  the  theory 
of  innocence. 

On  the  whole,  the  facts  are  not  such  as  would  warrant  us  in  giving 
sanction  to  the  verdict  which  condemns  the  appellant.  That  the  of- 
fense is  one  demanding  heavy  punishment  is  not  to  be  doubted.  His 
punishment  in  the  absence  of  proof  which,  tested  by  the  legal  mea- 
sure^ establishes  his  guilt  beyond  a  reasonable  doubt,  is  not  to  be 
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sanctioned.  The  sanctity  of  the  verdict  of  the  jury  is  such  that  it 
must  not  lightly  be  annulled  in  any  ease,  but  the  law  does  not  con- 
template that  one  shall  suffer  because  of  the  verdict  when  the  evi- 
dence, viewed  in  its  strongest  light  from  the  standpoint  of  the  state, 
fails  to  make  his  guilt  reasonably  certain.  In  such  case,  both  by 
statute  and  precedent,  it  is  encumbent  upon  this  court  in  the  per- 
formance of  its  duty  to  order  another  trial.  C.  C.  P.,  Art.  939 ;  Mit- 
chell V.  State,  33  Texas  Crim.  Rep.,  575. 

Because  the  evidence  does  not  established  the  guilt  of  appellant 
with  reasonable  certainty,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


MAY,  1920 


E.  L.  Flowers  v.  State. 

No.  5819.     Decided  May  5,  1920. 

Abandoning  Cbildren — ^Insufllciency  of  the  Evidence. 

Where,  upon  trial  of  unlawfully,  willfully,  and  without  justification 
abandoning,  neglecting,  and  refusing  to  provide  for  the  support  and  main- 
tenance of  his  two  minor  children,  who  were  alleged  to  be  In  destitute  and 
necessitous  circumstances,  the  evidence  was  Insufficient  to  support  the  al- 
legations, the  conviction  could  not  be  sustained.  Following  Lamm  v.  State, 
85  Texas  Crim.  Rep.,  48,  and  other  cases. 

Appeal  from  the  County  Court  of  Bexar.  Tried  helow  before  the 
Honorable  Nelson  Lytic. 

Appeal  from  a  conviction  of  willfully  deserting  minor  children  un- 
der the  age  of  sixteen.  Penalty:  confinement  for  thirty  days  in  the 
eoimty  jail. 

The  opinion  states  the  case. 

Joe  H,  H.  Graham,  for  appellant. — Cited  cases  in  opinion. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  un- 
lawfully, willfully  and  without  justification  abandoning,  neglecting 
and  refusing  to  provide  for  the  support  and  maintenance  of  his  two 
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minor  children,  who  were  alleged  to  be  in  destitute  and  necessitous 
circumstances,  and  being  under  the  age  of  sixteen  years. 

The  record  is  rather  voluminous  in  detailing  the  testimony.     The 
substance  of  the  evidence,  however,  shows  that  appellant  and  his  wife 
had  been  married  for  about  twenty-five  years.     Among  other  chil- 
dren there  were  three  at  home,  two  boys  and  a  girl.    One  boy  had  at 
the  time  of  this  trial  reached  his  majority.    The  second  boy,  alleged 
to  be  under  sixteen  years  of  age,  was  attending  school,  and  the  daugh- 
ter, fourteen  years  of  age,  was  employed  in  Joske's  establishment  in 
San  Antonio.     Appellant  and  his  wife  had  not  been  getting  aloDg 
very  comfortably;  and  there  had  been  disagreement  between  them. 
On  the  night  of  the  15th  of  October  he  came  home  and  trouble  en- 
sued.    He  was  notified  that  notice  had  been  sent  to  the  house  they 
were  occupying  that  the  rent  was  due  and  proceedings  had  been  in- 
stituted to  remove  them.     There  was  about  two  months  rent  due  at 
thirty  dollars  a  month.    Among  them  they  were  enabled  to  raise  $56 
with  which  to  pay  the  rent.     He  went  off  with  this  amount  and  re- 
turned and  informed  his  wife  and  family  that  the  agent  or  landlord 
would  not  accept  the  money  unless  they  had  the  full  amount  of  sixty 
dollars.    Various  and  sundry  instances  and  acts  occurred  with  refer- 
ence to  the  matter,  and  the  wife  wanted  the  money  returned  to  her, 
and  he  did  give  her  some  of  it.    They  differed  as  to  the  amount,  she 
claiming  he  only  gave  her  seven  dollars  and  he  stated  he  gave  her 
twenty  dollars.    During  their  troubles  the  older  boy  struck  his  father. 
Some  of  the  testimony  shows  he  knocked  him  down.     The  old  man 
went  away  to  his  relatives,  and  the  testimony  indicates  may  have  re- 
turned and  slept  at  home  that  night.    The  testimony  shows,  however, 
that  two  nights  he  slept  away  from  home  after  this  trouble  on  the 
ground  that  he  was  afraid  to  go  back ;  that  his  family  was  displeased 
with  him  and  he  was  afraid  of  further  trouble,  and  that  if  he  stayed 
away  a  little  while  perhaps  things  would  calm  down  and  the  trouble 
pass.    When  he  did  return  he  found  his  house  vacant  and  his  wife 
and  children  and  furniture  and  everything  gone.    He  finally  located 
them  on  a  different  street.    In  a  day  or  two  he  paid  the  rent  due  on 
the  house  his  wife  had  vacated  and  continued  to  remain  in  the  house. 
There  was  a  discussion  as  to  a  prosecution  of  appellant  for  desertion 
of  his  wife  and  children.    This  reached  the  county  attorney's  office, 
and  he  advised  that  such  prosecution  would  not  lie  as  they  had  de- 
serted him.     Later  this  prosecution  was  instituted  against  appellant 
for  neglecting  to  support  and  provide  for  the  two  children  on  the 
ground  that  they  were  in  destitute  and  in  necessitous  circumstances. 
Appellant  was  a  carpenter;  that  up  to  the  time  of  their  separation 
he  had  provided  for  his  family,  and  among  other  things  that  he  **run** 
an  account  at  a  grocery  store,  and  that  his  wife  and  children  bought 
groceries  at  this  store  at  any  time  they  desired  without  previously 
asking  him,  and  that  he  had  authorized  such  acts,  and  paid  the  bills. 
The  groceryman  testified  to  the  same  effect.    After  his  wife  and  chil- 
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dren  left  appellant  and  went  to  another  residence  they  discontinued 
going  to  the  grocery  store,  though  had  they  gone  they  would  have 
been  furnished  with  groceries.  This  phase  of  the  testimony  seems 
not  to  have  been  controverted.  During  the  months  of  October,  No- 
vember and  December,  which  covers  the  time  between  their  leaving 
appellant  and  the  trial  of  this  case,  he  had  been  earning  about  fifty 
or  sixty  dollars  a  month.  Ordinarily  he  would  have  earned  over  one 
hundred  dollars  a  month.  The  reason  why  he  was  not  obtaining  the 
full  amount  of  pay  as  carpenter  lay  in  the  fact  that  rain  had  stopped 
a  great  deal  of  building  and  caused  his  being  laid  off.  The  money  that 
he  did  earn  is  shown  to  have  been  paid  out  for  rents,  telephone  bills, 
light,  water,  etc.,  and  that  it  kept  him  pressed  financially  on  account 
of  the  fact  that  he  could  not  obtain  work  all  the  time. 

With  reference  to  the  financial  condition  that  environed  his  wif<5 
and  children,  it  is  shown  that  the  oldest  boy  was  making  $15  a  week 
which  he  turned  over  to  the  support  of  the  family ;  that  a  son-in-law 
contributed  about  $75  to  $100  to  the  support  of  the  children,  and 
that  the  daughter  who  worked  at  Joske's  was  getting  $8  a  week  or 
$32  a  month.  The  mother  of  the  children  and  wife  of  appellant 
testified  this  girl  used  this  $32  a  month  on  her  apparel,  dresses,  etc. 
It  is  also  shown  this  girl  had  been  employed  at  Joske's  before  the 
separation  of  appellant  and  his  wife.  The  young  boy  about  twelve 
years  of  age  was  attending  school.  Appellant  did  not  contribute 
money  to  support  the  boy  except  on  one  occasion  he  gave  ten  dollars 
when  it  wjis  brought  to  his  attention  that  the  boy  needed  some  cloth- 
ing, and  that  it  would  take  ten  dollars  to  make  the  purchase,  and  this 
he  readily  gave,  and  the  lady  witness,  who  was  connected  with  the 
United  Charities,  stated  that  when  she  called  on  him  for  the  money 
he  cheerfully  gave  it  and  would  have  given  more  had  she  requested 
it.  Later  divorce  proceedings  were  instituted  which  seems  to  have 
been  pending  about  the  time  of  this  cause.  There  is  some  testimony 
indicating  an  attempt  to  get  the  parties  together  and  the  wife  to  move 
back  to  the  place  she  had  left.  This  resulted  in  nothing,  and  the  wife 
from  the  testimony  was  very  bitter  towards  her  husband,  and  while 
he  was  not  so  bitter  he  did  not  encourage  her  return.  Appellant 
stated  to  some  of  the  witnesses  he  would  leave  it  to  the  court  to  say 
what  amount  of  money  he  should  pay  for  the  support  of  his  family 
and  especially  the  children ;  that  he  was  willing  to  do  anything  along 
that  line  that  he  could  so  far  as  his  financial  ability  would  permit, 
and  he  seemed  to  be  anxious  especially  about  the  education  of  the 
boy,  and  was  anxious  also  for  the  girl  not  to  work  in  the  store  but 
go  to  school,  and  had  so  expressed  himself  before  his  wife  left  him 
when  the  girl  went  to  work  at  Joske  's.  This  is  a  sufficient  statement 
of  the  case. 

The  only  question  presented  for  review  is,  does  this  testimony  show 
that  appellant  willfully  abandoned  and  neglected  to  support  his  minor 
children  when  they  were  in  necessitous  circumstances?     It  is  clear 
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that  he  did  not  abandon  them.  The  State's  testimony  excludes  that 
idea.  It  does  show  that  the  wife  abandoned  him  and  took  the  minor 
children  from  him.  It  does  show  that  when  called  upon  he  gave 
money;  that  the  girl  was  making  money,  at  least  a  sufficient  amount 
to  support  herself  from  a  clothing  standpoint,  and  that  during  that 
time  the  older  boy  had  given  the  family  money  at  the  rate  of  fifteen 
dollars  a  week,  and  that  a  son-in-law  had  contributed  $75  to  $100  to 
the  support  of  the  children.  It  is  also  shown  that  on  account  of 
weather  conditions  appellant  had  not  been  able  to  make  not  exceed- 
ing sixty  dollars  a  month,  and  that  it  required  this  to  pay  his  back 
debts,  rents,  telephone  bills,  water  and  light  and  things  of  that  sort. 
We  are  of  opinion  under  our  authorities  that  the  Stat«  has  not  made  a 
case  by  the  facts  which  would  justify  this  man  being  incarcerated  in 
jail  for  thirty  days  allotted  him  by  the  jury.  See  Mercardo  v.  State, 
86  Texas  Crim.  Rep.,  559,  218  S.  W.  Rep.,  492;  Davis  v.  State,  86 
Texas  Crim.  Rep.,  514,  218  S.  W.  Rep.,  493 ;  Purlow  v.  State,  78  Texas 
Crim.  Rep.,  544,  182  S.  W.  Rep.,  308 ;  Lamm  v.  State,  85  Texas  Crim. 
Rep.,  48,  210  S.  W.  Rep.,  209;  Wallace  v.  State,  85  Texas  Crim  Rep., 
91,  210  S.  W.  Rep.,  206;  Irving  v.  State,  73  Texas  Crim.  Rep.,  615, 
166  S.  W.  Rep.,  1166;  Dickey  v.  State,  198  S.  W.  Rep.,  309;  Wind- 
ham V.  State,  80  Texas  Crim.  Rep.,  551,  192  S.  W.  Rep.,  248 ;  Verse 
v.  State,  81  Texas  Crim  Rep.,  48,  193  S.  W.  Rep.,  303.  We  are  of 
opinion  the  evidence  does,  not  justify  appellant's  conviction  under 
the  circumstances  stated  in  this  record. 
The  judgment  will,  therefore,  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Charley  Houser  v.  The  State. 
No.  5807.     Decided  May  5,  1920. 

1. — Theft  of  Automobile — ^Evidence — ^Narration  of  Facts. 

Upon  trial  of  theft  of  an  automobile,  there  was  no  error  in  permitting 
the  State's  witness  to  narrate  tbe  facts  leading  up  to  the  recovery  of  the  car. 
and  the  statement  by  the  witness  that  he  was  certain  that  defendant  was 
an  automobile  thief,  which  was  promptly  withdrawn  from  the  Jury,  was  no 
reversible  error. 

2. — Same — ^Evidence— Cross-examinaticn. 

Where,  upon  cross-examination  of  the  principal  State's  witness,  who 
was  asked  how  he  came  to  recollect  the  date,  to  which  the  witness  replied 
that  he  knew  the  attorneys  would  have  an  alibi  framed  up,  which  latter  re- 
mark was  promptly  withdrawn  from  the  jury  and  which  was  not  harmful 
to  the  defendant,  there  was  no  reversible  error. 
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3.— Same — ^Evidence — ^Bill  of  Exceptions. 

In  the  absence  of  a  ground  of  objection  in  the  bill  of  exceptions  as  to 
what  occurred  at  the  police  station,  the  same  cannot  be  considered  on  appeal. 

4.— Same — ^ETidence— <)ro88>examlnation. 

Where  defendant's  attorney,  on  cross-examination  of  the  chief  State's 
witness,  asked  him  whether  he  would  swear  that  defendant  stole  the  car, 
to  which  he  replied  no,  that  he  believed  he  stole  it,  there  was  no  reversiblo 
error;  although  question  and  answer  were  manifestly  improper. 

Appeal  from  the  Criminal  District  Court  of  Tarrant.  Tried  below 
before  the  Honorable  Geo.  E.  Hosey. 

Appeal  from  a  conviction  of  theft  of  an  automobile^r  Penalty :  two 
years  imprisonment  in  the  penitentiary. 

No  brief  on  file  for  appellant. 

Alvin  M,  Owsley y  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  Criminal 
District  Court  of  Tarrant  County,  for  theft  of  an  automobile,  and 
his  punishment  fixed  at  two  years  confinement  in  the  penitentiary. 

It  appears  from  the  record  that  a  man  named  Baker  parked  a  new 
Ford  car  near  a  movie  playhouse,  in  the  city  of  Ft.  Worth,  about 
eight  o'clock  one  night,  and  that  shortly  thereafter  the  same  was 
taken.  About  nine,  or  nine-thirty  o'clock  on  said  night,  Harry  Hamil- 
ton, a  detective  in  the  office  of  the  Criminal  District  Attorney,  saw 
appellant  and  another  party  in  possession  of  the  car,  driving  out  of 
the  city  of  Ft.  Worth,  and  in  the  direction  of  the  home  of  appellant, 
who  lived  in  Wise  County.  Mr.  Hamilton  recognized  appellant,  and 
started  after  him;  and  when  opposite  the  car  Hamilton  spoke  to  ap- 
pellant, and  then  drove  on  ahead,  intending  to  stop  and  wait  at  some 
convenient  place  until  appellant  should  come  up,  but  appellant  ran 
the  car  near  the  curb,  and  both  parties  therein  hurriedly  alighted 
and  went  down  an  alley.  Mr.  Hamilton  carried  the  car  to  the  police 
station,  where  it  was  turned  over  to  Mr.  Baker,  the  owner,  some  time 
about  eleven  or  twelve  o'clock  that  night.  A  few  days  later  appellant 
was  arrested,  and  charged  with  the  theft.  Upon  his  trial,  his  de- 
fense was  an  alibi,  and  his  grandmother  and  his  sister  testified  to  the 
effect  that  he  was  not  in  Ft.  Worth,  but  was  in  Wise  County  on  the 
night  of  the  theft.  The  State  introduced  other  witnesses,  who  testi- 
fied to  seeing  appellant  in  Ft.  Worth  on  the  same  night  the  automobile 
was  taken. 

Several  bills  of  exceptions  were  reserved  to  the  testimony  of  Mr. 
Hamilton.  In  the  first  of  these,  complaint  is  made  of  statements  ap- 
pearing in  Mr.  Hamilton's  narration  of  the  facts  leading  up  to  the 
recovery  of  the  car.  This  witness  stated  that  when  he  saw  appellant 
and  the  other  party  driving  the  car,  he  spoke  to  appellant,  who  nod- 
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ded,  and  witness  then  volunteered  the  statement  that  he  thought  he 
would  stop  him  (meaning  appellant),  as  he  was  certain  he  was  an 
automobile  thief.  Appellant  promptly  objected  to  the  last  statement; 
and  the  court  at  once  sustained  the  objection,  and  instructed  the  jury 
not  to  consider  what  this  witness  had  said  about  thinking  appellant 
to  be  an  automobile  thief.  The  statement  made  by  the  witness  was 
not  proper,  but  as  the  trial  court  sustained  the  objection,  and  in- 
structed the  jury  not  to  consider  it,  we  are  unable  to  see  what  else 
could  have  been  done,  and  do  not  think  the  matter  presents  reversible 
error. 

By  another  bill,  complaint  is  made  of  various  matters,  the  only  one 
worthy  of  consideration  being  the  objection  to  a  statement  by  Mr. 
Hamilton,  who  was  asked  upon  cross-examination  by  appellant's  at- 
torney, what  day  it  was  that  he  saw  appellant  in  possession  of  said 
car;  to  which  he  replied  that  it  was  on  a  Thursday.  Thereupon,  ap- 
pellant's counsel  asked  him  how  he  came  to  recollect  these  dates,  and 
the  witness  replied,  **  Because  I  knew  you  lawyers  would  have  an  alibi 
framed  up  for  him,  and  I  fixed  for  it."  Counsel  for  appellant  ob- 
jected to  this  statement,  and  reserved  his  bill  of  exceptions.  Look- 
ing to  the  qualification  upon  said  bill,  we  find  that  the  trial  court 
states  that  he  promptly  instructed  the  jury  not  to  consider  the  said 
answer.  This  answer  was  manifestly  improper,  and  not  in  response 
to  the  question,  but  as  it  was  not  the  statement  of  any  fact  harmful 
to  appellant,  and  as  the  court  instructed  the  jury  not  to  consider  it, 
we  do  not  think  it  such  error  as  to  necessitate  a  reversal  of  the  case. 

Appellant's  bill  of  exceptions  No.  3,  contains  his  objection  to  a 
statement  made  by  the  witness  Hamilton  as  to  what  occurred  at  the 
police  station,  when  he  went  to  report  the  finding  of  said  car.  No 
ground  of  objection  is  stated  in  this  bill,  and  it  is  clear  that  the  trial 
court  could  not  know  what  the  grounds  of  the  objection  were,  and, 
therefore,  properly  overruled  the  general  objection.  The  grounds  of 
an  objection  should  be  stated  in  a  bill  of  exceptions,  in  order  to  pre- 
sent error  for  review. 

Appellant's  fourth  bill  of  exceptions  is  substantially  the  same  as 
his  second  bill,  which  is  above  disposed  of. 

Bill  of  Exceptions  No.  5  complains  that  while  counsel  for  appellant 
was  cross-examining  witness  Hamilton,  this  question  was  asked  by 
him:  *'Do  you  swear  defendant  stole  that  car?"  To  which  the  witness 
answered,  **No;  I  believe  he  stole  it,  but  would  not  swear  to  it."  Ap- 
pellant asked  the  court  to  instruct  the  jury  not  to  consider  said  state- 
ment. In  our  opinion  the  character  of  the  cross-examination  was 
manifestly  improper.  Neither  the  question  nor  its  answer  shed  any 
legitimate  light  upon  the  issues  before  the  court  and  jury,  but  the 
knowledge  of  the  theft  called  for  by  the  question,  is  so  closely  akin  to 
the  belief  thereof  given  in  the  answer,  that  we  think,  if  any  error  ap- 
peared, it  would  be  held  invited  by  the  character  of  the  query. 
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Finding  no  reversible  error  in  this  record,  the  judgment  of  the  trial 
sourt  is  afSrmed. 

Affirmed. 


John  Carter  v.  The  State. 
No.  5814.    Decided  May  5,  1920. 

1. — ^AsMolt  to  Bap»— Insufficiency  of  the  Evidence. 

T^Hiere,  upon  trial  of  assault  with  intent  to  rape,  the  evidence  was  in- 
sulficient  to  support  a  conviction  for  that  offense,  the  judgment  must^be  re- 
versed and  the  cause  remanded.  Following  Thompson  v.  State,  83  Texas 
Crim.  Rep.,  18,  and  other  cases. 

2.'— Same — Case  Stated— Aggravated  ABsault. 

Where,  upon  trial  of  assault  with  intent  to  rape,  the  evidence  showed 
the  indecent  fondling  by  defendant  of  a  little  girl,  but  fell  short  of  showing 
an  intent  to  commit  rape,  the  conviction  could  not  be  sustained,  and  the 
evidence  would  only  sustain  the  offense  of  aggravated  assault. 

3. — Same — ^Argument  of  Ck>un8el — ^Inlbmitory  Argument. 

Counsel  for  the  State  are  again  admonished  to  exercise  self-restraint 
and  to  avoid  the  use  of  utterances  calculated  to  inflame  the  minds  of  the 
Jury.     Following  Hemphill  v.  State,  72  Texas  Crim.  Rep.,  638,  and  other 


4. — Same — Competent  Witness — Child  Witness — ^Discretion  of  Court. 

Where,  the  State's  witnesses  were  two  little  girls,  ages  respectively  six 
and  seven  years,  who  were  held  to  be  competent  by  the  trial  Judge  to  testify, 
and  there  was  nothing  to  show  an  abuse  of  discretion  in  this  respect,  there 
was  no  reyersible  error.  Following  Munger  v.  State,  67  Texas  Crim.  Rep.. 
388,  and  other  cases. 

Appeal  from  the  District  Court  of  Anderson.  Tried  below  before 
the  Honorable  John  S.  Prince. 

Appeal  from  a  conviction  of  assault  with  intent  to  rape.  Penalty : 
five  years  imprisonment  in  the  penitentiary,  with  recommendation  of 
suspended  sentence. 

The  opinion  states  the  case. 

Seagler  &  Pickett^  for  appellant. — On  question  of  child  witness: 
Hoist  V.  State,  3  S.  W.  Rep.,  757 ;    Murphy  v.  State,  35  id.,  174. 

On  question  of  insuflSciency  of  the  evidence:  Cromeans  v.  State, 
129  S.  W.  Bep.,  1129,  and  cases  stated  in  opinion. 

Alvin  M.  Owsley,  Assistant  Attorney  General  for  the  State. — On 
question  of  child  witness :  Moore  v.  State,  49  Texas  Crim.  Rep.,  449  j 
Munger  v.  State,  57  id.,  384,  and  cases  cited  in  opinion. 
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On  question  of  argument  of  counsel:  Coekrell  v.  State,  211  S.  W. 
Rep.,  939. 

MORROW,  Judge. — The  conviction  is  for  assault  with  intent  to 
rape,  and  punishment  fixed  at  confinement  in  the  penitentiary  for  five 
years. 

May  Ella  Starkey,  the  prosecuting  witness,  testified  that  on  the 
iiioming  of  the  alleged  offense,  which  occurred  just  before  noon,  she 
and  her  little  cousin,  Lou  Etta  Starkey,  went  from  their  home  to  the 
mail  box  some  distance  away  to  get  the  mail.  They  reached  the  box 
before  the  mail  carrier  had  arrived,  and  while  waiting  for  him  the 
appellant  drove  up  in  his  wagon.  Appellant  stopped,  according  to 
witness,  got  out  of  his  wagon,  and  suggested  that  they  play  hide-and- 
go-seek,  to  which  the  little  girls  agreed.  Lou  Etta  Starkey,  the  cou- 
sin, was  selected  *' counter" — that  is,  she  was  to  count  while  the  others 
hid,  and  then  try  to  find  them — and  appellant  and  May  Ella  went 
to  hide.  Witness  said  that  she  first  hid  behind  a  bush ;  that  appellant 
requested  her  to  come  hide  behind  an  old  crib,  but  she  refused  and 
hid  in  the  stable  nearby;  that  appellant  got  in  the  stable  with  her, 
and  while  there  *'he  pulled  up  my  dress  and  run  his  hands  all  over 
my  clothes. ' '  She  further  said :  *  *  He  put  his  hand  up  the  leg  of  my 
drawers,''  and  *'his  hand  touched  my  skin;''  that  he  didn*t  put  his 
hands  on  her  after  that,  and  made  no  attempt  to  hold  her,  but  that 
when  she  was  leaving  he  said  to  come  back,  ''that  was  the  way  Ruth 
Gibson  did,"  but  she  didn't  know  who  Ruth  Gibson  was.  In  another 
place,  witness  testified  that  appellant  did  not  put  his  hands  on  her. 
Lou  Etta  Starkey  then  came  up  looking  for  them,  and  appellant  made 
both  of  them  get  in  his  wagon  and  drive  with  him  towards  his  house; 
that  just  before  reaching  his  house  they  saw  the  mail  carrier  coming, 
and  jumped  out  of  the  wagon  and  ran  to  get  the  mail.  After  getting 
the  mail,  the  two  little  girls  went  home,  witness  telling  her  cousin  on 
the  way  home  what  had  happened  at  the  stable,  and  later  told  her 
mother. 

Lou  Etta  Starkey,  the  cousin  of  prosecuting  witness,  testified  to 
somewhat  similar  facts  as  May  Ella;  that  they  went  to  the  mail  box 
and  appellant  came  up  while  they  were  waiting  for  the  mail  and  sug- 
gested a  game  of  hide-and-go-seek;  that  she  counted  while  appellant 
and  May  Ella  hid,  and  when  they  had  hid  she  went  to  look  for  them. 
Just  before  she  reached  the  stable  where  appellant  and  May  Ella  had 
been  hiding,  they  came  out  of  it,  and  appellant  made  her  and  her 
cousin  get  in  his  wagon  and  drive  towards  his  home  with  him ;  that 
they  saw  the  mail  carrier  coming  before  they  arrived  at  appellant's 
home,  and  jumped  out  of  the  wagon  and  ran  back  to  get  the  mail. 
They  went  from  the  mail  box  home,  and  saw  no  more  of  appellant. 

Appellant,  nineteen  years  of  age  and  married,  gave  testimony  to 
the  effect  that  he  stayed  at  his  father's  house  the  night  before  the 
alleged  offense,  and  drove  over  to  his  home,  to  which  he  had  recently 
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moved,  the  next  morning.  He  passed  the  little  girls  at  the  Starkey 
mail  box  just  before  noon,  and  said  that  his  mules  shied  at  something 
in  the  road  just  as  he  was  passing,  but  that  he  did  not  get  out  of  the 
wagon,  and  did  not  say  anything  to  the  girls  except  ** howdy-do." 
According  to  his  testimony,  he  drove  on  to  his  home  some  four  hun- 
dred yards  up  the  road,  after  passing  the  mail  box.  Appellant  also 
testified  to  an  altercation  with  the  father  of  the  prosecuting  witness, 
had  the  same  evening,  in  which  the  girl's  father  accused  him  of 
wrongful  conduct  towards  his  daughter,  and  knocked  appellant  down. 

J.  A.  Bean,  the  mail  carrier,  testifying  for  the  appellant,  said  that 
he  passed  the  Starkey  mail  box  on  the  day  of  the  occurrence,  and  saw 
the  girls  there;  that  approaching  the  mail  box,  and  some  two  hun- 
dred yards  from  it  by  the  road,  he  traveled  down  hill  and  had  an  un- 
obstructed view  from  the  box  to  appellant's  house,  and  that  at  no 
time  while  he  was  traversing  the  two  hundred  yards  to  the  mail  box 
did  he  see  the  girls  coming  along  the  road  from  the  direction  of  ap- 
pellant's home.  When  he  arrived  nearer,  the  witness  said,  he  saw 
the  two  little  girls  under  a  tree  across  the  road  from  the  mail  box, 
about  four  feet  from  it.  He  gave  them  their  mail,  but  noticed  nothing 
unusual  in  their  appearance — they  were  not  excited  and  said  nothing 
aboui  appellant.  Witness  did  not  notice  whether  the  girls  were  hot 
and  perspiring  as  if  from  running. 

The  decisions  of  this  court  display  a  contrariety  of  opinion  touch- 
ing the  offense  of  assault  with  intent  to  rape  a  child  under  the  age 
of  consent.  See  Hardin  v.  State,  39  Texas  Crim.  Rep.,  426;  Groomes 
V.  State,  40  Texas  Crim.  Rep.,  672 ;  McAvoy  v.  State,  41  Texas  Crim. 
Re^.,  56.  The  rule  accepted  by  all  members  of  the  court  is  stated 
in  Cromeans  v.  State,  59  Texas  Crim.  Rep.,  622,  as  follows:  *'If  one 
taice  hold  of  a  child  under  fifteen  years  of  age,  and  handle  her  in 
such  manner  as,  under  the  circumstances  in  the  particular  case,  dem- 
Oxistrate  a  present  intent  to  at  once  so  subject  the  child  to  his  power, 
sue  consenting  or  not,  as  that  he  may  now  accomplish  the  act  of  inter- 
course, he  would  be  guilty  of  the  offense. ' ' 

The  acts  of  the  accused  in  the  case  mentioned  were  held  not  to 
bring  him  within  this  rule.  The  Cromeans  case  was  followed  in  Blair 
V.  State,  60  Texas  Crim.  Rep.,  364,  and  Thompson  v.  State,  83  Texas 
Orim.  Rep.,  18,  200  S.  W.  Rep.,  168,  in  both  of  which  cases  the  evi- 
dence was  held  insufficient.  Such,  we  think,  must  be  the  ruling  in 
the  instant  case.  Giving  full  credit  to  the  theory  of  the  State,  as 
disclosed  by  the  prosecutrix  and  her  companion,  and  eliminating  con- 
troverting evidence  coming  irom  the  appellant  and  his  witnesses,  it 
is  our  opinion  that  the  evidence  would  fail  to  sustain  any  offense 
greater  than  aggravated  assault. 

The  argument  of  the  attorney  for  the  prosecution,  stating  to  the 
members  of  the  jury:  **If  this  had  been  your  baby,  they  would  not 
be  trying  John  Carter,  they  would  be  trying  you  for  taking  your 
shotgun  and  killing  him,  and  the  jury  would  be  writing  a  verdict  of 
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'Not  guilty'  in  large  letters,"  we  think,  was  not  within  the  scope  of 
legitimate  debate.  The  character  of  the  case  is  one  in  which  passion 
often  enters  into  the  verdict,  and  one  calling  for  the  exercise  of  self- 
restraint  upon  the  part  of  the  prosecuting  officer  in  avoiding  the  use 
of  utterances  calculated  to  inflame  the  minds  of  the  jury.  Hemphill 
V,  State,  72  Texas  Crim.  Rep.,  638,  165  S.  W.  Rep.,  465 ;  Gasley  v. 
State,  17  Texas  Crim.  App.,  267;  Smith  v.  State,  44  Texas  Crim. 
Rep.,  137 ;  Thompson  v.  State,  33  Texas  Crim.  Rep.,  472. 

The  complaint  made  by  the  appellant  of  the  ruling  of  the  trial 
court  holding  the  two  little  girls,  ages  six  and  seven,  who  testified 
against  him,  competent  witnesses,  is  not  well  taken.  Their  compe- 
tency was  a  question  for  the  trial  judge,  and  his  ruling  is  not  to  be 
overturned  in  the  absence  of  abuse  of  discretion.  Johnson  v.  State, 
1  Texas  Crim.  App.,  610,  and  other  cases  listed  in  Branch's  Annota- 
ted Texas  Penal  Code,  sec.  1771.  The  intelligence  displayed  and  the 
knowledge  of  the  sanctity  of  an  oath  and  the  consequences  of  perjury 
displayed  by  the  witnesses  in  the  instant  case  was  quite  equal  to  that 
manifested  in  numerous  decisions  of  this  court,  notably  Hunger  v. 
State,  57  Texas  Crim.  Rep.,  388 ;  Finch  v.  State,  71  Texas  Crim.  Rep., 
327,  and  cases  referred  to  in  Vernon's  Texas  Crim.  Statutes,  vol.  2, 
p.  699,  note  11.  We  deem  it  unnecessary  to  repeat  the  evidence  going 
to  show  the  qualification  of  the  witness.  SuflBce  it  to  say  that  the 
court's  holding  that  it  was  sufficient  is  sustained. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Dial  Singleton  v.  The  State. 

No.  5771.     Decided  AprU  7,  1920. 

Rehearing  Denied  May  5,  1920. 

1.— Burglary— Private  Besidence— Becognizance. 

Where,  the  recognizance  failed  to  state  the  offense  with  which  the  ap- 
pellant was  charged  and  of  which  hQ  was  convicted,  the  same  is  insufficient. 
Following  Goss  v.  State,  83  Texas  Crim.  App.,  349;  however,  where  a  proper 
recognizance  is  thereafter  filed,  the  appeal  is  reinstated  and  the  cause  decid- 
ed upon  its  merits. 

2. — Same— Evidence— Confession— Fruits  of  Crime — ^Threats. 

Where  defendant  objected  to  the  introduction  of  testimony  as  to  his  con- 
fessions on  the  ground  that  they  were  made  under  arrest,  and  secured  by 
threats  or  persuasion,  and  while  defendant  was  unwarned,  tut  the  record 
showed  that  his  confessions  led  to  the  recovery  of  the  fruits  of  the  crime, 
the  same  were  admissible  in  evidence  and  there  was  no  reversible  error. 
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Appeal  from  the  District  Court  of  Sabine.  Tried  below  before  the 
Honorable  W.  T.  Davis. 

Appeal  from  a  conviction  of  burglary  of  a  private  residence.  Pen- 
alty :  five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Minion  &  Letuis,  for  appellant. — On  question  of  confession:  War- 
ren V.  State,  29  Texas,  370. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  confession:  Weller  v.  State,  16  Texas  Crim.  App.,  200; 
Jones  V.  State,  50  Texas  Crim.  Rep.,  329. 

DAVIDSON,  PREsroiNG  Judge. — This  conviction  was  for  burglary 
of  a  private  residence.  Motion  is  made  by  the  Assistant  Attorney 
General  to  dismiss  the  appeal  because  the  recognizance  entered  into 
to  consummate  the  appeal  is  not  in  accordance  with  the  law.  After 
reciting  that  the  parties  came  into  open  court  and  entered  into  a 
recognizance,  it  further  recites  that  defendant  **  stands  charged  with 
the  offense  of  the  felony  in  this  court  and  who  has  been  convicted  of 
the  offense  of  a  felony  in  this  court,  shall  appear,"  etc.  The  point 
of  attack  in  the  motion  is  that  the  recognizance  is  not  sufScient  in 
failing  to  state  the  offense  of  which  appellant  stood  charged  and  of 
which  he  was  convicted ;  that  it  is  not  sufficient  to  allege  broadly  and 
generally  that  the  party  was  charged  with  a  felony  and  convicted  of 
a  felony.  If  this  had  been  an  appearance  bond  it  might  have  been 
sufficient,  but  this  rule  does  not  apply  to  an  appeal  recognizance  after 
conviction  of  a  felony.  This  character  of  recognizance  had  been  held 
illegal  in  several  cases.  Willoughby  v.  State,  87  Texas  Crim.  Rep., 
40,  219  S.  W.  Rep.,  468 ;  decided  at  the  present  term  of  the  court ; 
Goss  V.  State,  83  Texas  Crim.  Rep.,  349,  202  S.  W.  Rep.,  956;  Hayes 
V.  State,  83  Texas  Crim  Rep.,  596,  204  S.  W.  Rep.,  330. 

For  the  reasons  indicated  we  think  the  motion  of  the  Assistant  At- 
torney General  is  well  taken  and  shoidd*  be  sustained.  The  appeal  is 
dismissed. 

Dismissed. 


ON  REINSTATEMENT. 

May  5,  1920. 


DAVIDSON,  PREsmiNG  Judge. — This  conviction  was  for  burglary 
of  a  private  residence.    On  a  former  day  of  the  term  the  appeal  was 
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dismissed  because  of  insuflScient  recognizance.  A  proper  recogni- 
zance has  been  filed,  and,  therefore,  the  appeal  is  re-instated  and  will 
be  decided  upon  the  record. 

There  is  but  one  question  in  the  case,  though  presented  by  different 
bills  of  exception.  The  first  and  second  bills  were  reserved  to  the 
action  of  the  court  permitting  the  two  witnesses,  one  named  in  each 
bill,  to  testify  to  appellant's  confession.  The  third  bill  was  to  thd Re- 
fusal to  give  a  charge  instructing  the  jury  not  to  consider  the  con- 
fession, and  the  fourth  was  reserved  to  the  overruling  of  the  mo- 
tion for  new  trial. 

The  evidence  shows  that  the  private  residence  was  burned  at  night ; 
that  it  had  been  closed  and  the  owner  and  his  family  were  absent,  and 
that  during  their  absence  at  night  the  house  was  burned.  There  was 
a  pistol  in  the  house  which  had  been  borrowed  by  the  owner  of  the 
residence  from  a  relative.  The  owner  of  the  house  w^as  anxious  to 
recover  this  pistol.  After  investigating  the  premises  and  matters  con- 
nected with  the  burning,  the  conclusion  was  reached  that  appellant 
was  either  guilty  or  had  some  connection  with  it.  He  had  in  the 
meantime  gone  to  an  adjoining  county.  He  was  followed  there  by  the 
owner  and  a  deputy  sheriff  of  Sabine  County.  After  conferring 
with  the  sheriff  of  the  county  where  appellant  was  located,  they  took 
him  in  charge,  and  either  by  threats  or  persuasion,  or  both,  he  made 
a  confession,  told  the  circumstances,  and  through  his  confessions  and 
his  acts  while  under  arrest  they  recovered  tlie  pistol.  The  where- 
abouts of  the  pistol  was  unknown  until  appellant  made  the  confession 
and  went  with  the  officers  to  the  parties  from  whom  the  pistol  was 
secured  The  confession  is  full,  connecting  appellant  with  entering 
the  house,  seeking  the  pistol,  and,  as  he  claimed,  incidentally  burning 
the  house  while  in  it.  He  disclaimed  any  wulful  purpose  in  regard 
to  burning  the  house  in  his  confession,  but  stated  that  in  lighting 
matches  and  hunting  around  through  the  house  for  property  and 
perhaps  the  pistol  specially  the  house  caught  fire.  Under  the  testi- 
mony, before  he  could  have  entered  the  house  some  opening  must  have 
beec  forced  and  the  house  broken.  We  are  of  opinion  that  the  con- 
fession, although  appellant  %vas  under  arrest,  was  admissible,  though 
secured  by  threats  or  persuasion.  Articles  809  and  810  C.  C.  P., 
provide  that  unwarned  confessions  shall  not  be  used  when  the  party 
is  under  arrest  unless  in  connection  with  that  he  makes  statements 
which  lead  to  the  recovery  of  the  fruits  of  the  crime,  and  where  he 
does  make  such  statements  they  are  admissible,  although  unwarned  and 
under  arrest,  and  although  the  confession  is  obtained  by  persuasion 
or  by  threats.  The  cases  will  be  found  collated  in  Branch's  Crim. 
Law,  Sec.  222,  and  Branch's  P.  C,  pp.  36  and  87.  The  authorities  are 
quite  numerous  sustaining  the  above  statements  and  are  in  harmony 
with  the  statute.  It  is  thought  unnecessary  to  take  up,  analyze  or 
quote  from  these  opinions.  They  all  sustain  the  ruling  of  the  court 
with  reference  to  the  propositions  above  stated. 
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There  being  no  reversible  error  in  the  record  the  judgment  is  af- 
firmed. 

Affirmed. 


W.  H.  Baker  v.  The  State. 

No.  5711.    Decided  May  5.  1920. 

1. — ^Murder — Manslaughter — Charge  of  Court — Bules  Stated. 

It  is  the  general  rule  that  where  an  acquittal  of  murder  results  no  error 
can  be  successfully  predicated  upon  charging  on  that  degree  of  the  offense, 
unless  it  is  made  to  appear  that  injurious  results  were  produced  thereby, 
and  where  there  was  nothing  in  the  record  bringing  the  case  within  this 
exception,  there  was  no  reversible  error;  besides  the  issue  of  murder  was 
in  the  case.  Following  White  v.  State.  44  Texas  Crim.  Rep..  346,  and  other 
cases. 

2. — Same — Adequate  Cause — Charge  of  Court. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter  growing 
out  of  a  sudden  quarrel,  with  reference  to  the  question  of  defendant  sub- 
scribing to  liberty  bonds,  deceased  calling  him  a  slacker  and  striking  de- 
fendant with  his  open  hand,  the  fact  raising  the  issue  of  adequate  cause,  it 
was  a  question  of  facts  for  the  jury  which  the  court  properly  submitted  to 
them,  and  the  verdict  for  manslaughter  will  not  be  disturbed. 

3 . — Same — Evidence — ProTOcatlon-^Self -Denf  ense — Manslaughtex . 

Where,  defendant  was  not  permitted  to  prove  his  patriotism  during  the 
recent  war.  having  been  called  a  slacker  by  the  deceased,  the  Jury  having 
found  him  guilty  of  manslaughter,  and  the  rejected  testimony  would  not. 
have  aided  the  jury  in  deciding  whether  the  shots  were  fired  in  self-defense, 
nor  was  it  applicable  to  the  question  of  manslaughter  under  the  facts  of  the 
instant  case,  there  was  no  reversible  error. 

4. — Same — Evidence — General  Reputation — Suspended  Sentence. 

Prior  to  the  suspended  sentence  law.  the  reputation  of  one  accused  of 
crime  was  a  subject  upon  which  the  State  was  not  permitted  to  introduce 
evidence  unless  invited  by  the  accused.  But  under  said  statute  the  invita- 
tion is  extended  and  reputation  is  to  be  proved  by  competent  evidence,  wheth- 
er it  is  good  or  bad.  Following  Fannin  v.  State.  51  Texas  Crim.  Rep..  41. 
and  other  cases,  and  specific  acts  become  available  when  pertinent  upon 
cross-examination.  Following  Williamson  v.  State,  74  Texas  Crim.  Rep . 
290.  and  in  the  instant  case  there  was  no  reversible  error  in  permitting  the 
State,  on  cross-examination,  to  show  that  while  defendant  resided  in  an- 
other county  some  sixteen  years  previous  to  the  trial,  he  had  paid  two  fines 
for  drunkenness. 

5. — Same — Self-Defense — Charge  of  Court. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
court's  charge  on  self-defense  informed  the  jury  that  it  was  not  necessary 
that  there  should  have  been  actual  danger  provided  defendant  acted  upon 
the  reasonable  appearance  of  danger  from  defendant's  standpoint,  and  also 
submitted  requested  charges  on  this  basis,  there  was  no  reversible  error. 

87  Tex.— 20  (     r\r\n\o 
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Appeal  from  the  District  Court  of  Runnels.  Tried  below  before 
the  Honorable  J.  0.  Woodward. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

A.  K.  Doss,  L  W.  Culp  and  W.  W.  Hair,  for  appellant. — On  ques- 
tion of  general  reputation.  Under  plea  of  suspended  sentence :  Bolins 
V.  State,  204  S.  W.  Rep.,  335. 

On  question  of  rejected  evidence  as  to  defendant's  patriotism: 
Belcher  v.  State,  161  S.  W.  Rep.,  459 ;  Morrison  v.  State,  40  id.,  591. 

On  question  of  refusal  of  requested  charges  on  self-defense:  Ed- 
wards v.  State,  151  S.  W.  Rep.,  294. 

On  question  of  submitting  a  charge  of  murder:  Cannon  v.  State, 
208  S.  W.  Rep.,  339. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  conviction  is  for  manslaughter,  and  pun- 
ishment fixed  at  confinement  in  the  penitentiary  for  two  years. 

That  the  appellant  shot  and  killed  the  deceased  is  conceded.  The 
issues  of  murder,  manslaughter,  and  self-defense  arose  from  the  evi- 
dence, and  were  submitted.  Appellant,  insisting  that  the  issue  of  mur- 
der was*  not  raised,  complains  of  the  fact  that  it  was  submitted  to 
the  jury,  also  of  the  manner  of  its  submission.  It  is  the  general  rule 
that  where  an  acquittal  of  murder  results  no  error  can  be  successfully 
predicated  upon  charging  upon  that  degree  of  the  offense,  unless  it  ia 
made  to  appear  that  injurious  results  were  produced  thereby.  White 
v.  State,  44  Texas  Crim.  Rep.,  346;  Nelson  v.  State,  51  Texas  Crim. 
Rep.,  349,  other  cases  in  Branch's  Texas  Crim  Law,  p.  252,  Sec.  420. 
We  find  nothing  in  the  record  bringing  the  case  within  this  exception. 
Moreover,  we  do  not  concur  in  the  view  that  the  issue  of  murder  was 
not  raised. 

Appellant's  theory,  as  presented  by  his  testimony,  was  that  there 
was  a  marked  disparity  in  the  relative  strength  of  himself  and  de- 
ceased, the  latter  being  the  stronger  man ;  that  a  few  moments  before 
the  diflSculty  he  had  in  conversation  with  a  lady  declined  to  buy 
Liberty  Bonds  on  the  ground  that  he  was  too  poor  to  do  so,  declaring, 
however,  that  he  would  do  so  if  he  succeeded  in  raising  some  money; 
that  deceased  approached,  taking  part  in  the  conversation,  and  ap- 
pellant's statement  was  repeated  to  him,  when  the  deceased  said: 
'* Anybody  that  wouldn't  buy  bonds  is  a  slacker;"  appellant  replied: 
"Don't  call  me  a  slacker,  I  am  doing  my  best  and  want  to  do  my  duty. 
I  don't  want  any  man  to  call  me  a  slacker  because  I  haven's  the 
money  to  buy  bonds."  Deceased  replied:  **You  are  a  God-damn 
slacker;"  and  appellant  said:  **You  are  a  liar,"  upon  which  the  de- 
ceased struck  the  appellant  a  blow  upon  the  left  side  of  the  head, 
hurting  him  and  knocking  him  back  two  or  three  feet,  and  before  ha 
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balanced  himself  deceased  struck  him  again,  knocking  him  farther 
back,  when  appellant  began  retreating,  deceased  following  him  up; 
and,  noticing  the  deceased  put  his  arm  in  a  position  to  get  a  gun,  the 
appellant  drew  his  pistol  and  fired  the  first  shot  from  his  hips,  then 
raised  the  pistol  and  continued  to  fire  until  the  deceased  fell.  Evidence 
was  introduced  that  the  deceased  was  at  the  time  drinking,  and  that 
he  was  violent  and  dangerous  when  under  the  influence  of  liquor. 
Both  of  these  issues  were  controverted. 

The  version  of  the  affair  given  by  the  state  witnesses  was  in  sub- 
stance that  deceased  approached  and  asked  the  subject  of  the  conver- 
sation; was  informed  that  it  was  about  buying  Liberty  Bonds,  when 
deceased  remarked  that  he  thought  everybody  ought  to  buy  a  Bond 
if  able  to  do  so,  and  that  one  who  was  able  and  didn't  buy  was  a 
slacker.  Appellant  remarked  that  he  had  not  bought  any,  when  the 
deceased  said:  **Well,  if  the  shoe  fits  you,  wear  it;"  and  appellant 
said:  **You  are  a  liar,'*  upon  which  the  deceased  slapped  the  appel- 
lant with  his  hand.  Appellant  began  to  back,  and  threw  his  hand 
behind  him,  and  drew  his  pistol  and  began  firing,  shooting  four  times. 
After  deceased  fell,  appellant  said  that  no  man  could  call  him  a 
slacker  and  live  over  it.  At  the  time  the  shooting  began  the  deceased 
was  standing  still.  Some  of  these  witnesses  claimed  that  deceased 
struck  appellant  but  once,  and  then  his  hand  merely  brushed  his  head 
when  the  appellant  stepped  back.  Whether  in  fact  deceased  struck 
the  appellant  and  whether  if  he  did  strike  him,  under  all  the  sur- 
rounding facts  the  appellant's  mind  was  rendered  incapable  of  cool 
reflection,  were  not  questions  of  law  to  be  decided  by  the  court  against 
the  State,  but  were  to  be  submitted  to  the  jury  for  their  solution. 
They  did  solve  them  in  favor  of  the  appellant,  reducing  the  homicide 
to  the  last  degree  included  in  the  indictment,  and  assessing  therefor  the 
lowest  punishment  permitted  by  law.  The  charge  on  murder,  there- 
fore, although  it  may  have  been  inaccurate  in  some  of  its  terms,  can- 
not avail  to  work  a  reversal. 

Appellant  testified  that  immediately  before  the  diflSculty,  while  he 
was  in  conversation  with  a  lady  explaining  to  her  that  he  did  not 
at  the  time  have  money  with  which  to  buy  Liberty  Bonds  but  would 
do  so  when  circumstances  permitted,  in  which  conversation  he  told 
her  that  some  of  his  boys  were  in  the  army  and  that  he  was  willing 
that  others  should  go,  the  deceased  approached  and  in  the  course  of 
the  conversation  called  him  a  slacker.  He  explained  that  his  life  had 
been  threatened,  and  that  upon  the  advice  and  warning  of  his  friends 
he  had  possession  of  the  pistol.  The  appellant  offered  to  prove  by  his 
own  testimony  and  others,  various  facts  going  to  show  his  intense 
patriotism,  the  fact  that  there  were  many  disloyal  Germans  in  the 
community,  that  a  friend  of  appellant's  had  been  stabbed  by  a  dis- 
loyal German,  and  that  there  was  feeling  in  the  community  against 
disloyalty,  that  the  appellant's  opposition  to  disloyalty  was  known 
and  resented  by  those  who  were  disloyal.    It  is  appellant's  contention 
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that  this  testimony  was  admissible  in  support  to  this  defensive  theory 
of  manslaughter  and  self-defense,  and  upon  the  question  of  whether 
his  sentence  would  be  suspended,  and  that  its  exclusion  was  harmful 
error.  It  was  before  the  jury  without  dispute  that  between  the  ap- 
pellant and  the  deceased  there  was  no  previous  ill-will,  that  the  homi- 
cide took  place  in  a  sudden  quarrel,  the  appellant  was  permitted  to 
testify  that  he  took  the  pistol  to  protect  his  life,  that  a  man  named 
Turk  had  stabbed  a  Mr.  Grant,  and  that  he,  appellant,  had  heard 
that  Turk  had  made  threatening  remarks  toward  him,  and  had  been 
warned  to  watch  him.  If  the  excitement  incident  to  the  war  times, 
the  presence  of  Germans  in  the  community  who  discussed  their  affairs 
in  the  German  language  and  manifested  disloyalty  to  the  Grovern- 
ment,  and  resentment  against  those  who  were  loyal,  would  contribute 
to  bring  his  mind  to  a  state  incapable  of  cool  reflection,  we  are  unable 
to  discern  in  what  sense  the  exclusion  of  such  testimony  could  have 
resulted  to  his  disadvantage  when  it  is  recalled  that  the  jury  found 
that  the  state  of  his  mind  was  such  that  his  offense  was  reduced  to 
manslaughter.  We  also  fail  to  comprehend  how  the  phase  of  the 
proffered  evidence  mentioned  would  have  aided  the  jury  in  deciding 
whether  the  shots  were  fired  in  self-defense.  There  is  no  suggestion 
that  the  deceased  Rogers  was  in  any  way  identified  with  the  disloyal 
element,  or  connected  with  those  whose  resentment  was  aroused  against 
the  appellant  for  any  conduct  of  his  in  suppressing  disloyalty.  On 
the  contrary,  it  appears  that  the  zeal  of  deceased  led  him  to  criticism 
of  the  failure  of  appellant  to  buy  Liberty  Bonds,  and  to  classify  the 
appellant  by  reason  of  this  failure  as  a  slacker,  thereby  arousing  his 
resentment,  and  producing  passion  which,  in  the  judgment  of  the 
jury,  rendered  him  incapable  of  committing  murder.  The  issue  of 
self-defense,  however,  depended  upon  the  appellants  view  of  the  inci- 
dents of  the  present  event,  in  the  light  of  his  knowledge  of  deceased 
and  his  character,  and  in  excluding  the  evidence,  appellant's  theory 
of  self-defense  was  not  in  any  degree  abridged. 

The  suspended  sentence  law,  Article  8650,  C.  C.  P.,  opens  the  way 
for  the  State  to  prove  **the  general  reputation  of  the  accused  where 
the  issue  of  suspended  sentence  is  presented  by  him."  The  method 
of  proving  general  reputation,  and  the  limitations  incident  to  it,  were 
understood  at  the  time  the  statute  was  enacted,  and  we  find  nothing  in 
the  law  indicative  of  an  intention  on  the  part  of  the  Legislature  to 
change  these  rules.  Prior  to  the  passage  of  the  statute,  the  reputation 
of  one  accused  of  crime  was  a  subject  upon  which  the  State  was  not 
permitted  to  introduce  evidence  unless  invited  by  the  accused.  The 
statute  mentioned  extends  the  invitation.  The  reputation  is  to  be 
proved,  not  by  specific  acts  of  misconduct,  but  by  competent  evidence 
to  show  whether  his  reputation  is  good  or  bad.  Thompson  v.  State. 
38  Texas  Grim.  Rep.,  340 ;  Fannin  v.  State,  51  Texas  Grim.  Rep.,  41 ; 
Jones  V.  State,  74  Texas  Grim.  Rep.,  205,  167  S.  W.  Rep.,  110; 
Branch's  Annotated  Texas  Penal  Gode,  Sec.  148.     Specific  acts  be- 
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come  available  when  pertinent  on  cross-examination.  Howard  v. 
State,  37  Texas  Crim.  Rep.,  498;  and  other  cases.  Branch's  Annotated 
Texas  Penal  Cade,  p.  117.  The  leading  case  construing  the  section 
of  the  suspended  sentence  Act,  relating  to  proof  of  reputation,  ad- 
heres to  the  rule  stated,  and  we  see  no  reason  for  expanding  it  to  a 
degree  that  it  embrace  inquiries  of  a  character  sought  in  the  instant 
ease  nor  have  the  authority  to  do  so.  Williamson  v.  State,  74  Texas 
Crim.  Rep.,  290. 

The  appellant  testified  on  cross-examination  that  while  he  resided 
in  Bell  County,  some  sixteen  years  previous  to  the  trial,  he  had  paid 
two  fines  for  drunkenness.  The  admission  of  this  testimony  over  ap- 
pellant's  objection  is  made  the  subject  of  bitter  complaint.  The 
remoteness  of  this  evidence,  we  think,  would  render  it  inadmissible, 
except  for  the  fact  that  it  seems  to  have  been  pertinent  to  an  issue 
presented  by  the  appellant.  This  we  gather  from  the  examination  of 
the  witness  Ratliff,  who,  upon  his  direct-examination  by  the  appellant, 
said  he  had  known  Mr.  Baker  for  twenty-five  years,  and  was  ac- 
quainted with  his  reputation  among  the  people  who  knew  him  as  a 
peaceable,  law-abiding  citizen,  and  that  such  reputation  was  a  good 
one.  The  witness  testified  upon  cross-examination  that  while  the  ap- 
pellant resided  in  Bell  County  he  had  heard  of  his  making  an  assault 
but  had  not  heard  of  his  drinking  and  disturbing  the  peace.  On  re- 
direct-examination  he  said  that  the  appellant,  within  his  knowledge^ 
had  been  a  ** teetotaler"  for  ten  or  fifteen  years,  had  joined  the  church 
many  years  ago,  and  not  been  drunk  any  that  he  knew  of  since — he 
had  not  seen  him  when  he  had  had  a  drink  within  the  last  ten  years. 
Considering  the  scope  and  character  of  this  examination,  we  are  con- 
strained to  the  view  that  the  ruling  complained  of  does  not  require  or 
authorize  a  reversal  of  the  judgment. 

In  his  charge  on  self-defense  the  court  in  a  general  statement  in- 
formed the  jury  '*that  it  was  not  necessary  that  there  should  have 
been  actual  danger,  provided  he  acted  upon  the  reasonable  appearance 
of  danger  as  it  appeared  to  him  from  his  standpoint  at  the  time.*' 
The  balance  of  the  charge  on  this  subject  related  to  an  actual  attack, 
and  the  appellant  now  complains  of  the  failure  of  the  court  to  charge 
on  the  law  of  apparent  danger.  In  view  of  the  special  charges  given 
at  the  request  of  the  appellant,  we  think  the  criticism  is  not  well 
founded.  In  Special  Charge  No.  1,  which  the  court  read  after  making 
the  general  statement  similar  to  that  in  the  main  charge,  the  following 
language  was  used: 

'*Now  if  from  the  evidence  you  believe  the  defendant  killed  the 
•said  James  Rogers,  but  further  believe  that  at  the  time  of  so  doing 
the  deceased  Jim  Rogers  had  made  a  gesture  toward  his  pocket  with 
his  right  hand  which  made  it  reasonably  appear  to  the  defendant, 
judged  from  his  standpoint  at  the  time  that  the  deceased  was  prepar- 
ing to  attack  him  with  a  pistol  or  a  deadly  weapon  and  that  the  defend- 
ant acting  under  a  reasonable  expectation  or  fear  of  death  or  serious 
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bodily  injury,  shot  and  killed  the  deceased  you  will  acquit  the  de- 
fendant and  say  by  your  verdict  **Not  Guilty." 

Special  Charge  No.  2,  also  given,  contained  the  following : 
'*If  from  the  evidence  in  this  case  you  believe  the  defendant  killed 
the  said  James  Rogers,  but  further  believe  that  at  the  time  of  so  do- 
ing the  deceased  was  preparing  to  make  an  attack  on  the  defendant, 
as  viewed  by  the  defendant  from  his  standpoint,  which  from  the 
manner  and  character  of  it  and  the  defendant's  knowledge  of  the 
character  and  disposition  of  the  deceased,  caused  him  to  have  a  reason- 
able expectation  or  fear  of  death  or  of  serious  bodily  injury,  and  that 
acting  under  such  reasonable  expectation  or  fear,  the  defendant  killed 
the  deceased,  then  you  should  acquit  him  and  say  by  your  verdict 
*' Not  Guilty." 

Finding  nothing  in  the  record  which  authorizes  reversal  of  the 
judgment,  its  aflSrmance  is  ordered. 

Affirmed. 


E.  A.  Berdell  v.  The  State. 
No.  5752.    Decided  May  5,  1920. 

1. — Misdemeanor — Theft — Sentence. 

Where,  defendant  was  indicted  for  a  felony  but  was  only  convicted  of 
a  misdemeanor  theft,  no  sentence  is  necessary,  the  Judgment  performing  the 
office  of  both  Judgment  and  sentence. 

2. — Same — Theory  of  Defense^Charge  of  Court. 

Where,  upon  trial  of  misdemeanor  theft  there  was  evidence  that  the  de- 
fendant believed  that  the  alleged  property  was  included  in  that  which  he  had 
purchased,  and  the  court  gave  a  proper  charge  on  this  theory  of  the  case, 
there  was  no  reversible  error. 

3. — Same — Ownership — ^Possession — Bules  Stated. 

Property  lost  or  left  out  on  the  range,  or  commons,  is  in  the  possession 
of  the  owner  as  far  as  the  law  of  theft  is  concerned,  until  it  appears  affirma- 
tively that  in  some  way  such  possession  has  been  superseded  by  that  of 
another,  and  in  the  instant  case  the  ownership  and  possession  was  correctly 
alleged  in  the  owner  who  had  legal  control,  care,  and  management  of  the 
said  property,  although  he  was  temporarily  out  of  the  county. 

4. — Same — ^Bailment — Embezzlement — Charge  of  Court. 

Where,  upon  trial  of  theft  the  evidence  did  not  raise  the  question  of* 
bailment  or  embezzlement,  there  was  no  error  in  not  charging  thereon. 

5. — Same — Principal — Accomplice. 

All  parties  participating  in  a  misdemeanor  are  principals,  and  where, 
upon  trial  of  theft  and  a  conviction  of  misdemeanor  theft,  the  evidence  show- 
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ed  that  the  defendant  was  an  accomplice,  there  was  no  rcTerslble  error  In 
the  court's  failure  to  define  principals,  besides  there  were  no  requested  in- 
structions thereon. 

6. — Same — Sufllciency  of  the  Evidence — Telephone. 

Where,  upon  trial  of  theft  and  a  conyiction  of  misdemeanor  theft,  the 
evidence  sustained  the  conviction  and  showed  that  the  telephone  was  used 
in  the  sale  of  the  alleged  property,  the  actual  presence  of  the  defendant  was 
not  required  ani  there  is  no  reversible  error. 

7. — Sam»— Original  Taking — Theft — ^Behearlng. 

Where,  in  a  motion  for  rehearing,  appellant  contended  that  the  evi- 
dence was  insufliclent  that  the  alleged  property  in  question  was  taken  by 
anyone,  but  the  record  showed  that  it  was  sold  under  defendant's  direction 
and  that  he  got  the  benefit  of  the  same,  thei;e  was  no  reversible  error. 

8. — Same — Circnmstantlal  Evidence — Charge  of  Court. 

Where,  upon  trial  of  theft,  the  defendant  admitted  that  he  sold  the  al- 
leged stolen  property  and  appropriated  the  proceeds  thereof,  and  other  evi- 
dence supported  his  testimony,  there  was  no  error  in  the  court's  failure 
and  refusal  to  charge  on  circumstantial  evidence.  Distinguishing  Stewart 
V.  Stete,  71  Texas  Crim.  Rep.,  480,  150  S.  W.  Rep.,  381. 

9. — Same — Ownership — ^Possession. 

Where,  the  alleged  stolen  wagon  was  standing  out  in  the  open  but  was 
in  the  constructive  possession  of  the  alleged  owner,  the  fact  that  he  took 
the  double-tree  and  laid  it  inside  the  yard  of  the  defendant  and  placed  some 
of  the  irons  under  defendant's  porch,  would  not  chansfe  the  status  of  owner- 
ship. 

Appeal  from  the  District  Court  of  Potter.  Tried  below  before  the 
Honorable  Henry  S.  Bishop. 

Appeal  from  the  conviction  of  misdemeanor  theft ;  penalty :  one  year 
confinement  in  the  county  jail. 

The  opinion  states  the  case. 

P.  F.  Sapp,  and  Hendricks  &  Mood,  for  the  appellant. — Cited  cases 
in  opinion. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  of  misdemeanor 
theft,  in  the  District  Court  of  Potter  County,  and  his  punishment 
fixed  at  confinement  in  the  county  jail  for  one  year. 

A  motion  to  dismiss  the  appeal  has  been  made  by  the  State,  for 
the  reason  that  no  sentence  appears  in  the  record.  While  appellant 
was  indicted  for  a  felony,  he  was  only  convicted  of  misdemeanor,  and 
in  such  case  no  sentence  is  necessary,  the  judgment  performing  the 
office  of  both  judgment  and  sentence. 
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From  the  record,  it  appears  that  in  May,  1919,  appellant  purchased 
from  one  Clayton,  the  furnishings  and  personal  property  used  in  con- 
nection with  a  hotel  in  Amarillo.  The  record  contains  no  list  or  in- 
ventory of  the  property  so  conveyed,  but  it  is  uncontradicted  that  at  ; 
the  time  appellant  bought  said  property,  and  took  charge  of  the  hotel, 
the  wagon  which  constitutes  the  alleged  stolen  property,  was  then 
standing  in  an  alley  back  of  the  hotel,  and  that  it  remained  there  un- 
til it  was  sold  in  August,  1919,  under  circumstances  more  fully  de- 
tailed hereafter.  The  wagon  was  the  property  of  one  Puckett,  who 
made  said  hotel  his  headquarters.  Puckett  was  away  when  appellant 
took  charge  of  the  hotel,  but  in  June,  1919,  came  to  the  hotel,  and 
engaged  a  room  and  board  from  appellant,  remaining  until  some  time 
in  July,  when  he  went  out  to  work  in  the  harvest  fields  of  neighboring 
counties.  He  did  not  remove  or  disturb  the  wagon  while  in  Amarillo. 
When  he  came  back  to  said  place  on  the  10th  of  August,  the  wagon 
was  gone,  and  its  whereabouts  or  the  name  of  the  purchaser  nowhere 
appear  in  the  record  further.  It  does  appear,  however,  that  on 
August  7,  appellant  was  placed  in  the  Potter  County  jail,  for  some 
offense,  and  that  he  needed  money  with  which  to  employ  counsel :  and 
said  fact  became  known  to  a  woman,  to  whom  he  seems  to  have  been 
engaged  to  marry,  and  she  undertook  to  assist  him  to  raise  the  needed 
funds.  She  testified  that  she  went  over  to  the  hotel,  after  he  was 
placed  in  jail,  and  that  while  she  was  there,  a  man  came  and  offered 
$20  for  the  wagon  in  question,  and  that  she  had  seen  it  standing  out 
there  in  the  alley  for  a  good  while,  and  thought  it  belonged  to  appel- 
lant; thereupon,  she  telephoned  to  the  jail  to  know  if  he  would  take 
$20  for  it,  and  the  jailer's  wife,  after  communicating  with  appel- 
lant, telephoned  back  that  he  would  take  that  amount,  and  thereupon 
she  sold  the  wagon  to  said  party,  receiving  $20  from  him,  which 
amount  she  sent  to  appellant's  attorney,  to  be  applied  on  his  fee  for 
defending  appellant.  On  the  instant  trial,  and  while  a  witness,  ap- 
pellant admitted  receiving  this  telephone  message  at  the  jail,  and 
further  admitted  telling  the  messenger  that  he  would  take  $20  for 
said  wagon,  and  that  he  knew  the  money  was  paid  to  his  attorney 
ror  his  benefit,  but  said  that  when  he  bought  the  personal  property 
connected  with  said  hotel,  he  thought  the  wagon  in  question  was  a 
part  of  that  he  acquired,  and  that  when  the  wagon  was  sold,  he  be- 
lieved it  to  be  his  property  acquired  in  such  manner.  This  was  his 
only  defense,  except  certain  legal  questions  raised  by  his  atlferney. 

The  trial  court  charged  the  jury  that  if  they  found  from  the  evi- 
dence that  appellant  bought  said  wagon  from  Clayton,  or  believed 
that  it  was  included  in  the  goods  sold  by  Clayton  to  him,  or  if  the 
jury  entertained  a  reasonable  doubt  of  said  matters,  appellant  should 
be  acquitted.  This,  we  think,  sufficiently  presented  appellant's  de- 
fensive theory,  and  the  special  charges  relative  thereto,  were  properly 
refused. 
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The  property  was  in  the  legal  care,  control,  and  management  of 
Puekett,  the  owner,  when  same  was  taken,  even  though  he  was  tempo- 
rarily out  of  the  county.  It  was  in  a  public  alley,  and  nothing  ap- 
pears in  the  record  showing  that  the  owner  had  surrendered  his  posses- 
sion thereof  to  appellant  or  any  other  person.  The  fact,  if  true,  that 
he  asked  appellant  if  it  was,  or  would  be,  in  his  way,  and  received  a 
negative  answer,  would  not  operate  as  any  transfer  of  possession  or 
control  over  the  property.  Property  lost  or  left  out  on  the  range 
or  commons,  is  in  the  possession  of  the  owner  as  far  as  the  law  of 
theft  is  concerned,  until  it  appears  affirmatively  that  in  some  way 
such  possession  has  been  superseded  by  that  of  another. 

There  was  no  question  of  bailment  or  embezzlement  in  the  case,  not 
a  particle  of  evidence  appearing  to  show  that  the  wagon  was  held  in 
any  trust  relationship  either  by  Clayton  or  appellant;  and  there 
could  be  no  such  off  ens  jo  committed  as  theft  by  bailee,  or  embezzle- 
ment, except  such  relation  existed. 

If  the  conviction  had  been  for  felony  theft,  a  reversal  would  be 
made  necessary,  by  reason  of  the  fact  that  appellant's  only  connection 
with  the  taking  would  appear  from  the  evidence  to  be  that  of  an  ac- 
complice. The  well  known  distinction  between  :.n  accomplice  and  a 
principal  in  theft  is,  that  the  connection  of  the  accomplice,  and  what 
he  does,  transpires  before  the  qommission  of  the  actual  crime  by  the 
one  who  actually  takes  the  property.  It  appears  that  the  agreement 
and  assent  of  appellant  to  the  taking  of  the  wagon  by  the  apparently 
innocent  agent,  was  made  and  given  before  the  wagon  was  sold,  and 
thus  appropriated  by  her  for  the  use  and  benefit  of  the  appellant. 
Our  decisions  are  numerous,  to  the  effect  that  in  misdemeanor  cases, 
facts  which  would  show  one  an  accomplice  in  a  felony,  constitute  him  a 
principal  offender.  See  Branch's  Criminal  Law,  Sec.  681.  There 
seems  to  have  been  no  exception  to  the  court 's  charge  for  any  failure 
to  define  ** principals,"  and  no  special  instruction  was  presented  em- 
bodying such  definition.  This  procedure  is  held  necessary,  in  order 
to  present  error  of  this  character  in  misdemeanor  charges. 

There  are  no  bills  of  exception  in  the  record,  and  the  only  con- 
tention as  to  the  evidence,  in  the  motion  for  new  trial,  is  that  if  same 
shows  guilt,  it  is  of  some  character  of  unlawful  appropriation  of 
property,  other  than  theft.  We  cannot  agree  with  this  contention.  As 
stated  above,  appellant  was  communicated  with  over  the  telephone, 
by  the  woman  who  afterwards  sold  the  wagon  in  question,  a  few 
minutes,  or  at  most,  a  short  time  before  the  sale  was  actually  made, 
and  his  willingness  to  accept  the  offered  price  of  $20  for  the  wagon 
was  then  expressed  by  him.  There  was  no  contention  that  the  woman 
thought,  or  believed,  or  had  any  idea  that  she  had  any  right  to  sell 
the  wagon  as  any  other  than  the  property  of  the  appellant,  and  we 
think  that  his  statement,  made  to  the  owner,  and  to  other  parties  who 
inquired  after  the  wagon  when  its  loss  was  discovered,  to  the  effect 
that  he  had  sold  the  wagon,  was  in  law,  correct.    It  appears  to  be  true 
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that  he  was  not  bodily  present  when  the  wagon  was  sold,  but  in  the 
present  day,  when  by  means  of  telephonic  communications  distances 
are  annihilated,  and  parties  acting  together  in  certain  enterprises,  are 
brought  practically  face  to  face  by  the  use  of  the  telephone,  we  think  a 
situation  was  fully  shown  and  developed,  which  made  him  a  principal 
in  the  appropriation  of  the  wagon  by  such  sale. 
Finding  no  error  in  the  record,  the  judgment  will  be  affirmed. 

Affirmed, 


ON  REHEARING 

May  5,  1920 


LATTIMORB,  Judge. — In  his  motion  for  rehearing,  appellant 
lays  much  stress  upon  the  fact,  as  claimed  by  him,  that  the  record 
presents  no  sufficient  evidence  that  the  wagon  in  question  was  taken 
by  any  one.  The  facts  show  beyond  question  that  the  wagon  was 
in  the  alley  adjacent  to  appellant's  premises  on  August  1st;  the 
owner  testified  that  he  saw  it  there  then; — also,  that  said  wagon  was 
gone  on  August  10th  thereafter.  About  the  latter  date,  Puckett, 
the  owner,  began  hunting  for  it,  and  went  to  appellant's  place  and 
asked  him  where  it  was.  Receiving  no  reply,  and  actuated  by  some 
information  he  received  from  the  cook  of  appellant,  he  pressed  the 
question,  and  appellant  told  him  he  had  sold  it,  and  offered  to  pay 
him  $20  for  it.  Puckett  further  testified  that  he  had  three  con- 
versations that  day  with  appellant,  and  that  in  the  last  one,  appel- 
lent  again  admitted  that  he  had  sold  the  wagon,  and  offered  to  pay 
him  $100  for  it. 

Mrs.  Martin,  for  the  appellant,  testified  that  acting  for  him,  and 
after  telephoning  to  where  he  was,  to  know  if  the  price  offered  her 
was  satisfactory  to  appellant,  she  sold  the  wagon  in  question  for 
$20. 

Appellant  testified  in  his  own  behalf  that  he  honestly  thought 
the  wagon  was  his,  and  that  he  had  the  right  to  sell  it;  and  that 
when  he  received  the  'phone  message  from  Mrs.  ^Martin  to  know 
if  he  would  take  $20  for  it,  he  said,  '*Yes,  mam;"  and  that  he  knew 
that  the  money  received  for  the  wagon  was  given  to  his  lawyer  and 
used  for  his  benefit. 

It  seems  so  admittedly  true  that  the  wagon  was  sold,  and  sold 
under  appellant's  direction  and  that  he  got  the  benefit  of  the  same^ 
and  that  this  occurred  between  .August  7th  and  10th,  that  we  are 
unable  to  see  any  room  for  dispute  over  the  proposition  that  the 
wagon  was  taken.  Mrs.  Martin  said  that  on  August  7th,  the  wagon 
**set  there;'*  that  a  man  came  and  looked  at  it,  and  offered  her 
$20  for  it,  and  that  she  telephoned  and  was  told  that  the  appellant 
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said  *'take  it,"  and  that  she  sold  it — ^took  the  $20,  and  sent  it  to 
appellant's  attorney.  When  the  owner  came  back  a  few  days  later 
the  wagon  was  gone.  The  matter  of  the  taking  could  hardly  have 
been  made  clearer. 

Appellant  contends  that  the  trial  court  should  have  charged  on 
circumstantial  evidence,  and  cites  the  Stewart  case,  71  Texas  Crim. 
Rep.;  480,  160  S.  W.  Rep.,  381.  The  facts  are  wholly  dissimilar. 
Stewart's  possession  of  the  alleged  stolen  horse  some  four  months 
after  it  was  stolen,  and  his  false  explanation  of  how  he  came  by 
such  possession,  were  substantially  the  criminating  facts  in  that 
case,  and  it  was  purely  one  of  circumstantial  evidence.  This  Court 
has  always  held  that  the  admissions  and  confessions  of  an  accused 
taken  a  case  out  of  the  rule  of  circumstantial  evidence,  and  Vernon 
cites,  in  Section  38,  under  Article  735  of  his  Code  of  Criminal  Pro- 
cedure, numerous  authorities  to  establish  the  proposition  that  a 
charge  on  circumstantial  evidence  is  not  required  when  the  accused 
has  made  admissions  or  confessions  which  show  that  he  committed, 
or  which  connect  him  with  the  crime  ?harged  If  the  State's  case 
be  true,  appellant  admitted  that  he  sold  Fuckett's  wagon;  if  the 
testimony  of  his  witness,  Mrs.  Martin,  be  true,  she  sold  it  at  his 
direction  and  in  either  event  he  appropriated  the  proceeds;  and 
we  are  wholly  unable  to  see  where  only  circumstances  were  relied 
upon  by  the  State. 

We  have  carefully  examined  the  record,  and  conclude  that  we 
were  correct  in  the  original  opinion,  in  holding  the  testimony  suffi- 
cient to  show  that  the  wagon  when  taken,  was  in  the  care,  control, 
and  management  of  Mr.  Puckett,  its  owner.  We  do  not  think  the 
fact  that  Mr.  Puckett  himself  had  laid  the  double-tree  inside  the 
yard  of  appellant's  hotel,  and  had  placed  some  of  the  irons  under 
appellant's  porch,  would  change  the  status  of  ownership. 

The  motion  for  rehearing  is  overruled. 

Overruled. 


G.  M.  White  v.  The  State. 
No.  5765.     Decided  May  5,  1920. 

l.-^Tlck  Eradication — Recognizance — Transcript — Custody. 

It  is  necessary  that  the  record  show  either  a  recognizance,  or  the  afflrma- 
tive  fact  that  the  appeUant  has  been  continuously  in  Jail  since  the  overrul- 
ing of  his  motion  for  new  trial,  in  order  to  give  this  court  jurisdiction,  and 
the  mere  statement  of  the  clerk  that  defendant  is  in  the  custody  of  the 
sheriff  is  not  sufficient.  Following  Bruce  v.  State,  40  Texas  Crim.  Rep.,  378, 
and  other  cases. 
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2.— Same— Ex  Parte— AflldaTlt— Jurisdiction — Custody. 

The  question  involved  being  the  Jurisdiction  of  this  court,  the  right  to 
consider  an  ex  parte  affidavit  of  the  sheriff  that  appellant  is  not  in  his  cus- 
tody is  necessary. 

3 . — Same — Rehearing — Statutes — Construed. 

Where,  appellant  contended  that,  under  Article  918,  Vernon's  C.  C.  P.. 
as  amended  by  Chapter  18  of  the  Act  of  the  regular  session  of  the  Thirty-sixth 
Legislature,  this  court  acquired  jurisdiction  by  the  notice  of  appeal,  and 
that  whether  or  not  the  appellant  was  in  custody  or  had  given  his  reoog- 
nizance  became  immaterial;  held.  While  this  act  gave  to  the  appellant  the 
right  to  make  a  bail  bond,  etc.,  it  does  not  seem  to  change  the  necessity  that 
the  record  show  upon  appeal  that  appellant  is  either  in  Jail  or  at  large  upon 
bail  or  recognizance,  and  the  appeal  must  be  dismissed. 

Appeal  from  the  County  Court  of  Coryell.  Tried  below  before 
the  Honorable  R.  B.  Cross. 

Appeal  from  a  conviction  of  tick  eradication;  penalty,  a  fine  of 
Fifty  Dollars. 

the  opinion  states  the  case. 

Mears  &  Watkins,  for  appellant. — Cited  cases  in  opinion. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited 
cases  in  opinion. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  County 
Court  of  Coryell  County,  for  a  violation  of  the  Tick  Eradication  Law, 
and  fined  the  sum  of  $50. 

We  are  met  at  the  threshold  of  the  consideration  of  this  case,  with 
a  motion  to  dismiss  this  appeal,  because  the  record  contains  neither 
recognizance  nor  affirmative  showing  that  appellant  had  been  con- 
tinuously in  jail.  To  this,  appellant  has  replied,  calling  attention  to 
a  statement  appearing  on  the  last  page  of  the  transcript,  which  is 
as  follows :  '  Defendant  failed  to  enter  into  bond  or  recognizance  and 
is  in  custody  of  the  sheriff. ' ' 

Our  statute,  Article  918,  Vernon's  C.  C.  P.,  and  decisions,  seem 
to  make  it  necessary  that  the  record  show  either  a  recognizance,  or 
the  affirmative  fact  that  the  appellant  has  been  continuously  m  jail 
since  the  overruling  of  his  motion  for  new  trial.  Harris  v.  State,  2 
Texas  Crim.  App.,  139;  Young  v.  State,  S  Texas  Crim.  App.,  81; 
Evans  v.  State,  8  Texas  Crim.  App.,  671 ;  Sandifer  v.  State,  63  Texas 
Crim.  Rep.,  361. 

A  statement  of  the  clerk,  in  the  transcript,  that  the  defendant  is 
now  in  the  county  jail ;  held  not  sufficient,  in  the  absence  of  a  recogni- 
zance for  showing  that  he  has  been  continuously  in  jail  since  his 
motion  for  new  trial  was  overruled.  Bruce  v.  State,  40  Texas  Crim. 
Rep.,  378,  58  S.  W.  Rep.,  722;  Woods,  v.  State,  55  S.  W.  Rep.,  50; 
McHenry  v.  State,  42  Texas  Crim.  Rep.,  469,  60  S.  W.  Rep.,  880. 
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Appended  to  the  motion  of  the  Assistant  Attorney  General,  is  the 
aflSdavit  of  the  sheriff  of  Coryell  County,  to  the  effeet  that  at  no  time 
since  the  trial  of  appellant  has  he  been  in  the  custody  of  said  officer, 
and  that  he  is  not  now,  and  has  not  been,  in  jail.  The  question  in- 
volved being  the  jurisdiction  of  this  Court,  we  have  the  right  to  con- 
sider such  ex  parte  affidavits,  if  necessary  to  ascertain  the  true  facts. 

For  the  reason  that  this  court  is  without  jurisdiction,  in  the  absence 
of  a  recognizance  or  affirmative  showing  that  appellant  is  in  jail  the 
motion  of  the  State  will  be  sustained,  and  the  appeal  dismissed. 

Dismissed. 


ON  REHEARING. 

May  5,  1920. 


LATTIMORE,  Judge. — Appellant  has  filed  a  vigorous  motion  for 
rehearing  urging  that  under  Article  918,  Vernon's  C.  C.  P.,  as  amend- 
ed by  Chapter  18  of  the  Acts  of  the  Regular  Session  of  the  Thirty- 
sixth  Legislature,  this  Court  acquired  jurisdiction  by  the  notice  of 
appeal,  and  that  whether  or  not  appellant  was  in  custody,  or  had 
given  his  recognizance,  becomes  immaterial.  Said  amended  Act  of  the 
Thirty-sixth  Legislature,  Chapter  18,  is  as  follows : 

''Section  1.  That  Article  918  of  the  Code  of  Criminal  Procedure  be 
amended  so  as  to  hereafter  read  as  follows : 

Article  918.  When  the  defendant  appeals  in  any  case  of  misdemea- 
nor from  the  judgment  of  the  district  or  county  court,  he  shall,  if  he 
be  in  custody,  be  committed  to  jail  unless  he  enter  in  recognizance  or 
bail  bond  as  provided  by  law.  If  for  any  cause  the  defendant  fails  to 
enter  into  recognizance  or  bail  bond  duricg  the  term  at  which  he  was 
tried,  but  gave  notice  and  took  an  appeal  from  such  conviction,  he 
shall  be  permitted  to  give  bail  and  obtain  his  release  from  custody  by 
giving,  after  the  expiration  of  such  term  of  court,  his  bail  and  bond 
to  the  sheriff  with  two  or  more  good  and  sufficient  sureties,  in  an 
amount  to  be  fixed  by  the  court,  in  which  the  defendant  and  his  sure- 
ties shall  acknowledge  themselves  jointly  and  severally  indebted  to  the 
State  of  Texas  in  such  sum,  and  upon  the  same  condition  as  provided 
for  in  recognizance  on  appeal.  But  before  the  defendant  shall  be 
released  on  such  bail  bond  the  same  must  be  approved  by  the  sheriff 
or  the  judge  trying  the  cause  or  his  successor  in  office  When  such 
bail  bond  is  accepted  and  approved,  the  defendant  shall  be  released 
from  custody  the  same  as  though  he  had  entered  into  recognizance 
during  the  term  of  court  at  which  he  was  convicted. 

Section  3.  Whereas  there  is  now  no  law  authorizing  the  giving  of 
bail  bond  on  appeal  in  vacation  or  after  the  term  of  court  at  which 
one  is  tried  in  misdemeanor  cases;  and  whereas  this  works  a  great 
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hardship  and  injustice  to  defendants  in  misdemeanor  cases,  and  costs 
the  various  counties  large  sums  of  money  in  maintaining  such  prisoners 
in  jail,  creates  an  emergency  and  an  imperative  public  necessity  autho- 
rizing that  the  constitutional  rule  which  requires  that  bills  be  read 
on  three  several  days  be  suspended  and  that  this  bill  take  effect  from 
and  after  its  passage,  and  it  is  so  enacted.  * ' 

This  gives  to  the  appellant  the  right  to  make  a  bail  bond  after  the 
expiration  of  the  term  of  court  at  which  he  was  convicted,  but  does 
not  seem  to  change  the  necessity  for  the  record  upon  appeal  to  show 
that  he  was  either  in  jail  or  at  large  upon  bail  or  recognizance.  He 
may  be  in  custody,  and  that  fact  appear  of  record,  in  which  event  the 
jurisdiction  of  this  court  will  attach,  or  he  may  be  on  recognizance, 
made  during  the  trial,  term,  or  on  bail  given  after  the  expiration  of 
said  trial  term,  either  of  which  latter  facts  appearing  of  record,  our 
jurisdiction  would  also  attach.  Likewise,  in  case  the  record  here  shows 
that  one  accused  be  in  custody,  and  thus  our  jurisdiction  having  at- 
tached, such  party  might,  under  the  terms  of  said  amended  Article 
918,  make  a  bail  bond  effective  in  securing  his  enlargement  and  re- 
lease from  custody,  pending  the  disposition  of  his  case  on  appeal,  such 
bond  being  conditioned  as  a  recognizance  on  appeal;  the  fact  of  his 
making  such  bond  after  our  jurisdiction  had  attached,  would  have  no 
retroactive  effect  to  cause  the  dismissal  of  the  appeal,  or  deprive  this 
Court  of  its  power  to  dispose  of  the  case  upon  its  merits.  It  is  easily 
possible  that  a  case  on  appeal  from  a  misdemeanor  conviction  might 
be  pending  in  this  Court  for  many  months,  and  the  evident  intent  of 
the  Legislature  in  the  enactment  of  said  amended  article  was  to  give 
one  convicted  in  a  misdemeanor  case,  the  right  to  make  bond  after  his 
case  had  been  appealed  to  this  court,  and  thus  prevent  his  remaining 
in  custody,  and  the  county  having  to  pay  the  expenses  of  earing  for 
him  during  the  pendency  of  such  appeal  Appellant's  case  is  before 
us  without  a  showing  in  the  record  that  appellant  is  either  in  jail,  or 
on  any  kind  of  bail  or  recognizance,  made  before  or  after  adjournment 
of  the  trial  term,  and  in  the  absence  of  such  showing,  our  Court  is 
without  jurisdiction ;  and  the  motion  for  rehearing  must  be  overruled. 

Overruled. 


Pete  Ochoa  v.  The  State. 
No.  5799.    Decided  May  12,  1920. 

1. — ^Murder — Accomplice — Evidence — ^Letters — Interpretation. 

Where,  upon  trial  of  murder,  as  an  accomplice,  the  State  introduced  a 
number  of  letters  written  to  the  State's  witness,  who  was  alleged  to  have 
acted  as  principal,  in  which  appellant  advised  her  to  poison  the  deceased, 
according  to  the   interpretation   of   said   letters,  held  that  the   defendant 
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would  not  be  responsible  for  her  acts  unless  they  reflected  his  Intention 
and  his  meaning  must  be  ascertained  by  the  jury  from  the  letters  in  the 
light  of  the  surrounding  circumstances,  and  her  opinion  that  the  language 
had  a  meaning  other  than  its  purport  could  not  be  used. 

2. — Same — ^Bules  Stated— Interpretation  of  Letters— Opinion  of  Witness. 

It  is  a  general  rule  of  law  that  the  opinion  of  a  witness  is  not  available 
to  interpret  the  language  written  or  spoken  by  another,  and  where  the  facts 
in  the  instant  case  do  not  come  within  the  exception  to  this  rule,  they  were 
inadmissible,  and  the  testimony  was  simply  the  conclusion  of  the  witness 
and  constitutes  reversible  error.  Following  Dowell  v.  State,  68  Texas  Crim. 
Rep..  482,  and  other  cases. 

3.— Same— Evidence— Letters—Name. 

With  reference  to  the  testimony  of  the  witness,  touching  the  identity 
of  the  person  called  "Coy**  in  the  letter  of  February  2nd,  1919,  the  trial 
court  was  warranted  in  its  admission,  for  the  reason  that  the  witness  says 
that  in  a  previous  conversation  appellant  had  arranged  to  refer  to  his  son  as 
"Coy." 

4.— 'Same — ^Practice  on  Appeal — Newly  Discovered  Evidence. 

Where  the  Judgment  is  reversed  and  the  cause  remanded  the  assignment 
touching  newly  discovered  evidence  need  not  be  considered. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  the 
Honorable  W.  S.  Anderson. 

Appeal  from  the  conviction  of  murder.  Penalty,  life-time  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Graves  cfe  Houtchens  and  L.  B.  Camp,  for  appellant. — On  question 
of  interpretation  of  letters:     Martin  v.  State,  58  S.  W.  Rep.,  112. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited 
Johnson  v.  State.  30  Texas  Crim.  Rep.,  420.  Rice  v.  State,  54  Texas 
Crim.  Rep.,  149. 

MORROW,  Judge. — Appellant  is  sentenced  to  the  penitentiary  for 
life  upon  conviction  as  an  accomplice  in  the  murder  of  Alfredo  Ochoa. 
The  deceased  was  the  nineteen  year  old  son  of  appellant,  and  died  in 
the  city  of  San  Antonio  from  strychnine  poison  administered  on  the 
22nd  day  of  February,  1919.  Francisca  Crisantes,  a  young  woman 
nineteen  years  of  age,  Mexican  descent,  born  in  Corpus  Christi,  Texas, 
was  arrested  the  night  on  which  the  homicide  occurred.  She  at  first 
disclaimed  the  commission  of  the  offense,  but  about  a  month  later  con- 
fessed it,  implicating  appellant,  who,  at  the  time  of  the  death  of  his 
son,  was  in  the  city  of  Fort  Worth,  Texas,  some  three  hundred  miles 
distant  from  San  Antonio. 

The  girl  testified  on  behalf  of  the  State,  and  the  theory  of  the  State 
as  developed  therefrom  was  that  a  year  or  eighteen  months  before 
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the  homicide  the  appellant  had  delivered  to  the  girl  a  bottle  of  whisky, 
telling  her  that  it  contained  poison,  and  directing  her  to  administer  it 
to  Aurelia  Flores,  in  order  that  an  insurance  policy  in  force  upon 
the  life  of  Aurelia  Flores,  payable  to  her  daughter  and  to  the  appel- 
lant, might  be  collected.  The  poison  was  not  administered  to  Aurelia 
Flores,  but,  according  to  the  witness,  was  placed  in  her  trunk  and 
there  remained  until  she  administered  it  to  the  deceased.  Aurelia 
Flores  was  in  bad  health,  however,  and  subsequently  died  from  natural 
causes,  and  appellant  had  some  controversy  over  the  collection  of  the 
part  of  the  insurance  policy  payable  to  him.  In  the  year  1904  appel- 
lant and  his  wife — to  which  marriage  deceased  was  bom — were  di- 
vorced. Appellant 's  wife  subsequently  married  Carter.  The  deceaseo 
died  at  the  home  of  his  mother.  Appellant  and  Francisca  Crisantes 
met  at  Corpus  Christi  some  three  years  before  the  homicide,  and  lived 
together  as  husband  and  wife  at  various  places,  including  Corpus 
Christi,  San  Antonio,  Waco  and  Fort  Worth.  The  appellant  and  his 
son  had  been  engaged  in  the  military  service,  and  appellant  had  spent 
parts  of  his  time  in  Nashville,  Tennessee.  For  some  eight  or  nine 
months  preceding  the  homicide  the  woman  had  resided  with  her 
brothers  and  sisters  in  San  Antonio.  She  testified  that  in  June,  1918, 
the  appellant  visited  her,  and  then  told  her  to  give  the  poisoned 
whisky  to  the  deceased,  and  that  when  he  later  visited  her  on  Novem- 
ber 26th,  which  was  the  last  time  they  met  before  the  homicide,  he 
repeated  the  instructions.  The  life  of  deceased  was  insured  in  favor 
of  his  mother  and  the  appellant,  and  th€  desire  to  obtain  this  insur- 
ance is  suggested  as  the  motive  of  appellant  for  killing  his  son.  The 
evidence  showed  that  the  relations  between  appellant  and  his  son  were 
friendly ;  and  he  testified  denying  the  various  incriminating  facts  re- 
lied upon  by  the  State. 

In  support  of  its  theory,  the  State  introduced  a  series  of  letters, 
which  are  set  out  below,  which  were  written  by  the  appellant  to 
Francisca  Crisantes,  and  she,  over  his  objection  on  the  trial,  was  per- 
mitted to  testify  to  the  interpretation  of  some  parts  of  these  letters, 
which,  together  with  her  testimony  interpreting,  follow : 

*' Fort  Worth,  Texas, 

August  28,  1918. 
Dear  Fannie : 

I  suppose  and  am  nearly  sure  that  everything  has  been  a  complete 
failure.  Because  the  best  opportunities  have  been  passing  by.  But 
in  the  Corpus  matter  I  am  doing  well  notwithstanding  the  fact  that 
Aurelia  made  her  will,  but  it  is  not  valid  in  cases  of  fraternal  policies. 
By  all  means  we  must  have  the  patience  and  take  things  as  they  come. 
I  hope  to  see  you  soon.  Remembrances  to  Tony,  Lupita  and  Concha. 
Tell  Santa  that  Saturday  I  am  going  to  send  her  a  little  money  that 
she  may  buy  them  as  she  likes,  her  little  shoes. 

Tours, 
Pete." 
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Witness  testified  that  by  the  language  *'I  suppose  and  am  nearly 
sure  that  everything  has  been  a  complete  failure''  he  meant  that  the 
time  had  passed  and  I  had  not  poisoned  the  boy. 

'*Fort  Worth,  Texas, 
August  20,  1918. 
Tuesday,  5  P.  M. 

Miss  Fannie  Crisantes, 

1104  North  Mesquite  St.,  San  Antonio,  Texas. 
Dear  Fannie : 

Up  to  this  moment  I  have  not  received  any  letter  from  you  but  I 
cannot  help  but  write  you,  as  this  is  the  only  way  I  have  any  rest. 
I  hope  that  as  soon  as  you  receive  this  letter  you  will  answer  me  im- 
mediately and  you  will  give  me  much  news.  It  always  makes  me  very 
happy  when  I  receive  a  letter  from  you.  I  would  take  to  sending 
you  money  so  that  you  can  help  Trino  to  pay  the  rent.  I  ask  you, 
Hoeny,  to  please  conduct  yourself  with  him  in  the  best  manner  possible 
so  that  we  may  not  have  any  difficulty  whatever  while  I  can  be  at  your 
side,  which  will  be  in  a  few  days.  I  cannot  pass  the  hours  of  God 
being  away  from  you  so  long.  Perhaps  this  does  not  bother  you,  but 
it  does  me.  I  thought  I  was  leaving  for  San  Antonio  today  but  I  just 
received  orders  to  the  contrary  and  I  do  not  know  what  moment  I  will 
leave.  Tell  me  how  you  have  been  getting  along,  and  if  Tony  is  work- 
ing. I  hope  that  you  have  received  the  letter  I  sent  you  from  Nash- 
ville. If  you  have  heard  anything  further  with  reference  to  Aurelia 
let  me  know,  otherwise  don't  be  afraid,  everything  is  going  along 
better  than  I  expected.  Tell  me  if  you  are  anxious  to  be  with  me  and 
to  go  to  Nashville.  And  this :  say  nothing  to  the  boys  nor  to  Trino,  you 
know  what  they  are.  Further,  we  can  get  good  work  for  you  and  for 
Tony,  with  a  good  salary.  I  hope  you  will  answer  me  this  same  day. 
Honey,  and  tell  me  anything  you  like,  but  *be  careful.'  Receive  lots 
of  little  bites  and  kisses. 

Tours, 

Pete." 
Tear  this  letter." 

She  testified  that  by  the  term  **be  careful"  he  was  referring  to  the 
poison. 

(Febi-uary  9,  1919) 
**Dear  Fannie: 

I  thank  you  very  much  that  you  have  sent  me  the  C19T1  (letter), 
for  in  this  way  you  are  proving  to  me  perhaps  a  badly  based  impres- 
sion that  I  have  had,  but  I  still  wait  from  you  more.  With  this  letter 
you  now  have  the  best  opportunity,  I  am  going  to  leave  everything  in 
your  hands  so  that  you  may  do  it  in  the  shortest  possible  time,  or  as 
quickly  as  possible,  in  the  manner  in  which  you  may  think  it  more 
convenient.  Honey,  so  that  our  difficulties  may  be  terminated  for- 
ever, everything,  everything  depends  on  that,  I  am  ready.  Now  it 
depends  that  you  do  your  part.  With  kisses,  and  embraces  and  many, 
Tex.— 21 
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many  remembrances  I  terminate  this  letter  waiting  your  reply  im- 
mediately, and  asking  you  to  hurry  the  matter. 

Yours, 

Pete." 
Witness  said  that  by  the  term  **I  still  wait  for  more.  With  this 
letter  you  have  the  best  opportunity,"  he  meant  the  best  opportunity 
I  had  to  give  the  poison  to  the  boy;  and  by  the  language  ''I  am  going 
to  leave  everything  in  your  hands  so  that  you  may  do  it  in  the  short- 
est possible  time,  in  the  manner  in  which  you  may  think  is  more  con- 
venient," he  meant  for  me,  in  the  manner  that  I  thought  best,  to  give 
the  poison  to  Alfred  Ochoa;  and  by  the  language  **  Honey  so  that  our 
difficulties  may  terminate  forever,  everything  depends  on  that,"  he 
meant  that  as  soon  as  I  would  poison  the  boy  he  would  receive  the 
money,  and  everything  *vould  be  over;  that  by  the  language  **I  am 
ready.  Now  it  d3pends  that  you  do  your  part,"  he  meant  that  I  was 
to  do  my  part  and  poison  the  boy,  and  that  was  the  part  for  me  to  do. 
By  the  language  **With  kisses  and  embraces  and  many  remembrances. 
I  terminate  this  letter  awaiting  your  reply  immediately,  and  asking 
you  to  hurry  the  matter,"  he  meant  for  me  to  hurry  and  get  through 
with  the  boy. 

'*  Fort  Worth,  Texas, 

February  2,  1919. 
My  dear  Fannie: 

I  am  writing  this  letter  with  pleasure  and  hope  that  you  are  much 
better.  Tomorrow,  Monday,  at  eleven  A.  M.  I  am  going  to  send  you 
by  wire,  without  fail,  $15  that  you  may  buy  shoes.  Mama,  I  believe 
I  understand  your  worry.  As  to  me,  on  every  side  things  have  gone 
wrong.  I  have  not  been  able  to  collect  the  policy,  Hit  I  hope  to  ar- 
range this  soon.  Do  everything  everything  possible  to  arrange  the 
matter  with  Coy,  as  in  this  way  you  will  be  able  to  live  better,  please 
as  I  am  anxious  to  send  for  you  once  and  for  all. 

Yours,  kisses  and  remembrances, 

Pete." 


By  the  language  *'As  to  me  on.  every  side  things  have  gone  wrong. 
I  have  not  been  able  to  collect  the  policy,  but  I  hope  to  arrange  this 
soon,"  he  was  referring  to  the  policy  of  Aurelia  Flores;  and  in  the 
language  **Do  everything  everything  possible  to  arrange  the  matter 
with  Coy,"  he  was  referring  to  the  poison.  He  told  me  he  would 
put  the  name  in  **Coy"  in  case  someone  would  see  the  letter  they 
would  not  know  who  he  was  referring  to;  and  by  the  words  **L'et  me 
know  is  Coy  in  San  Antonio,  or  where  he  is,^'  he  meant  he  wanted 
to  know  if  Alfred  Ochoa  was  here  in  San  Antonio  or  not. 
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''Fort  Worth,  Texas, 
August  19,  1918. 
Miss  Fannie  Crisantes, 

1104  North  Mesquite  Street,  San  Antonio,  Texas. 
Dear  Fannie : 

I  have  just  returned  from  Nashville,  and  on  superior  orders  I  re- 
mained here  for  a  few  days.  Later  will  go  to  San  Antonio.  From 
Corpus  ChrisH  I  have  received  no  news.  What  do  you  think  is  the 
matter?  It  is  now  time  that  something  should  be  settled,  otherwise 
we  are  going  wrong.  Answer  me  this  same  day.  Be  very  careful  with 
going  out  much.    My  regards  for  everybody.     Yours,  Pete. 

** Answer  me  this  very  day,  care  of  general  delivery.  Fort  Worth, 
Texas.  My  remembrance  to  Fannie,  Lupita,  Concha,  also  to  Trino 
and  Antonia." 

With  reference  to  the  testimony  of  the  witness  touching  the  identity 
of  the  person  called  **Coy"  in  the  letter  of  February  2,  1919,  we 
think  the  court  was  warranted  in  its  admission  for  the  reason  that 
the  witness  says  that  in  a  previous  conversation  appellant  had  ar- 
ranged to  refer  to  his  son  as  **Coy.'' 

With  reference  to  her  testimony  that  in  usiag  the  words  **  arrange 
the  matter"  in  that  letter  appellant  was  referring  to  the  poison,  and 
with  reference  to  her  interpretation  of  the  words  and  phrases  quoted 
from  the  letters  above,  we  find  nothing  in  the  record,  and  are  aware 
of  no  principle  of  law,  supporting  their  admission.  The  witness  states 
DO  rule  by  which  she  was  able  to  determine  that  the  language  in  the 
letters  meant  other  than  the  words  and  context  would  indicate.  She 
states  no  agreement  with  the  appellant  that  they  should  be  given  a 
different  meaning.  These  letters  are  used  by  the  State  to  establish 
the  fact  that  the  appellant  advised  and  urged  his  paramour  to  murder 
his  son. 

If  the  witness  believed  that  by  these  letters  appellant  was  advising 
her  to  poison  his  son,  he  would  not  be  responsible  for  her  acts  unless 
they  reflected  his  intention.  His  meaning  must  be  ascertained  by  the 
jury  from  the  letters  in  the  light  of  the  surrounding  circumstances. 
Her  opinion  that  the  language  had  a  meaning  other  than  its  purport 
could  not  be  used.  It  is  the  general  rule  of  law  that  the  opinion  of  a 
witness  is  not  available  to  interpret  the  language  written  or  spoken 
by  another,  and  the  facts  before  us  come  within  no  exception  to  this 
rule.  Cyc.  Vol.  17,  p.  682-4.  This  testimony  can  be  classed  as  none  other 
than  the  opinion  and  conclusion  of  the  witness  upon  a  vital  matter  in 
the  case,  and  should  have  been  rejected.  Cyc.  Vol.  17,  page  221; 
Dowell  V.  State,  58  Texas  Crim.  Rep.,  482,  126  S.  ^^^.  Rep.,  871 ;  War- 
ren V.  State,  9  Texas  Crim.  App.,  619,  35  Amer.  Reports,  715;  Martin 
V.  State,  42  Texas  Crim.  Rep.,  144;  State  v.  Racine  Co.,  134  S.  W. 
Rep.,  401 ;  Ginnuth  v.  Blankenship,  28  S.  W.  Rep.,  828 ;  Purnull  v. 
Gandy,  46  Texas,  191;  Railway  v.  Sherer,  21  S.  W.  Rep.,  134;  Harper 
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V.  State,  56  L.  R.  A.,  379  note ;  Carter  v.  State,  59  Texas  Crim.  Rep., 
77 ;  Underhill  on  Crim.  Evidence,  See.  483. 

There  are  no  other  matters  requiring  notice  in  the  record,  except 
the  assignment  touching  newly  discovered  evidence.  That  will  doubt- 
less not  appear  on  another  trial. 

The  error  in  permitting  the  proof  of  the  opinion  of  the  witness  as 
to  the  meaning  of  the  language  used  in  the  letters  mentioned  was 
material,  and  requires  a  reversal  of  the  judgment,  which  is  ordered. 

Reversed  and  remanded. 


Walter  Strahan  v.  The  State. 
No.  5816.    Decided  May  12.  1920. 

1. — Murder — Special  District  Judge — Statutes  Construed. 

Where,  upon  appeal  from  a  conviction  of  murder,  it  appeared  from  the 
record  that  the  presiding  judge  was  disqualified,  and  that  the  special  Judge 
was  not  in  fact  a  district  judge  but  a  practicing  attorney  selected  by  the  bar 
to  preside  specially  over  that  term  of  the  court,  and  excluded  the  fact  that 
he  was  selected  by  the  parties,  he  could  not  sit  as  a  judge  in  the  instant  case, 
and  the  question  could  be  raised  for  the  first  time  on  appeal. 

2. — Same — ^Evidence — Suspension  of  Sentence— General  Beputation. 

Where,  upon  trial  of  murder,  testimony  as  to  the  indebtedness  of  the 
defendant  to  the  witness  and  their  altercation  about  this  matter,  and  de- 
fendant's declaration  during  a  casual  conversation  that  there  was  no  such 
thing  as  honor  and  that  any  man  would  swear  a  lie  if  it  was  to  his  own  in- 
terest, was  inadmissible  either  under  the  plea  of  suspended  sentence  or  an 
attack  upon  defendant's  general  reputation. 

3 . — Same — ^Evidence — Defendant ' 8  Declarations. 

Upon  trial  of  murder,  testimony  as  to  a  conversation  had  between  wit- 
ness and  the  defendant  in  which  the  latter  accused  the  former  of  stealing 
his  corn,  etc.,  should  not  have  been  admitted. 

Appeal  from  the  District  Court  of  Polk.  Tried  below  before  the 
Honorable  Clark  C.  Wren,  Special  Judge. 

Appeal  from  a  conviction  of  murder;  penalty,  ten  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Woods,  Barkley  &  King  and  Murphy  d  Campbell,  for  appellant.— 
On  question  of  special  judge:  Gates  v.  State,  121  S.  W.  Rep.,  370; 
Summerlin  v.  State,  153  S.  W.  Rep.,  152;  Cohn  v.  Saenz,  194  S.  W. 
Rep.,  685. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 
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DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  mur- 
der and  the  jury  assessed  his  punishment  at  ten  years  in  the  peni- 
tentiary.   The  name  of  the  deceased  was  Burch. 

The  record  shows  that  Hon.  C.  C.  Wren  was  elected  special  judge 
to  preside  over  the  term  of  court  at  which  appellant  was  convicted. 
The  recited  reason  for  this  was  that  Judge  J.  L.  Manry,  the  regular 
district  judge,  was  disqualified  in  many  cases  then  on  the  docket.  This 
case  is  one  of  those  in  which  Judge  Manry  was  disqualified.  This  seems 
not  to  be  questioned.  When  the  indictment  was  returned  Judge 
Manry  was  district  attorney  of  the  district,  and,  after  the  death  of 
Judge  Hightower,  was  appointed  as  his  successor.  These  facts,  of 
course,  are  judicially  known  to  this  court.  The  question  was  not 
raised  below  but  it  is  suggested  for  the  first  time  on  appeal  that  Judge 
Wren  could  not  sit  as  a  judge  and  that  his  acts  are  of  no  validity.  We 
are  inclined  to  believe  this  posision  is  well  taken.  The  Constitution, 
Article  5,  Section  11,  provides,  among  other  things,  that  no  judge  shall 
sit  in  any  case  wherein  he  shall  have  been  of  counsel.  It  further 
provides  that  when  a  judge  of  the  District  Court  is  disqualified  by 
any  of  the  causes  above  stated,  the  parties  may,  by  consent,  appoint 
a  proper  person  to  try  said  case ;  or,  upon  their  failure  so  to  do,  a  com- 
petent person  may  be  appointed  to  try  the  same  in  the  county  where 
it  is  pending,  in  such  manner  as  may  be  prescribed  by  law. 

The  Legislature  has  enacted  provisions  with  reference  to  this  phase 
of  the  Constitution.  Article  1676,  Rev.  Civ.  Stats.,  provides  that: 
**  Whenever  any  case  or  cases,  civil  or  criminal,  are  pending,  in  which 
the  district  judge  is  disqualified  from  trying  the  same,  no  change  of 
venue  shall  be  made  necessary  thereby;  but  the  judge  presiding 
shall  immediately  certify  that  fact  to  the  Governor,  whereupon,  the 
Governor  shall  designate  some  district  judge  in  an  adjoining  district 
to  exchange  and  try  such  case  or  cases,  and  the  Governor  shall  also 
notify  both  of  said  judges  of  such  order;  and  it  shall  be  the  duty 
of  said  judges  to  exchange  districts  for  the  purpose  of  disposing  of 
such  case  or  cases,  and,  in  case  of  sickness  or  other  reasons  rendering 
it  impossible  to  exchange,  then  the  parties  or  their  counsel  shall  have 
the  right  to  select  or  agree  upon  an  attorney  of  the  court  for  the 
trial  thereof.'* 

The  selection  of  Judge  Wren  was  by  a  vote  of  the  bar,  and  he  was 
selected  as  special  judge  to  try  all  cases  in  which  Judge  Manry  was 
disqualified.  In  other  words,  the  bar  held  an  election  and  elected 
Judge  Wren  to  preside  over  the  court  under  the  circumstances  stated. 
This  is  the  only  way  in  which  he  became  the  judge  to  try  any  case 
at  that  term  of  the  court.  So  it  will  be  seen  that  it  is  not  brought 
within  the  provisions  of  this  statute.  He  was  not  agreed  upon  by  the 
attorneys  in  the  case.  He  was  elected  by  a  general  vote  of  all  the 
legal  fraternity  present.    Art.  1677  of  the  Rev.  Civ.  Stats.,  provides : 

**  Whenever  a  special  judge  is  agreed  upon  by  the  parties  for  the 
trial  of  any  particular  cause,  as  above  provided,  the  clerk  shall  enter 
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in  the  minutes  of  the  court,  as  a  part  of  the  proceedings  in  such  cause, 
a  record  showing:  1.  That  the  judge  of  the  court  was  disqualified 
to  try  the  cause;  and  2.  That  such  special  judge  (naming  him)  was, 
by  consent,  agreed  upon  by  the  parties  to  try  the  cause ;  and  3.  That 
the  oath  prescribed  by  law  has  been  duly  administered  to  such  special 
judge/' 

Article  1678,  Rev.  Civ.  Stats.,  provides  that  whenever  the  regular 
judge  shall  fail  to  appear  at  the  term  of  court,  or  under  other  cir- 
cumstances mentioned  in  the  statute,  then  the  practicing  attorneys 
of  such  court  present  may  proceed  to  elect  from  among  their  number 
a  special  judge  of  said  court.  Judge  Wren  was  elected  by  the  at- 
torneys present.  There  is  no  evidence  of  the  absence  or  inability  of 
Judge  Manry  to  preside  over  his  court.  The  only  assigned  reason  for 
the  election  of  Judge  Wren  by  members  of  the  bar  was  the  fact  that 
Judge  Manry  was  disqualified  in  many  cases.  So  from  any  viewpoint 
of  it  we  are  of  opinion  that  Judge  Wren  was  not  selected  to  try  this 
case  under  any  provision  of  the  Constitution  or  of  the  statute.  The 
Constitution  and  the  statute  both  provide  that  parties  may  agree 
under  certain  circumstances  to  try  the  case.  Appellant's  case  fell 
within  that  rule.  Judge  Manry  being  disqualified,  the  parties  could 
agree  upon  a  trial  judge.  The  record  excludes  the  idea  that  Judge 
Wren  presided  over  the  court  at  the  instance  of  the  Governor  under 
any  provision  authorizing  the  governor  to  appoint  him  or  to  have  him 
exchange  with  another  judge.  Judge  Wren  was  not  district  judge  of 
any  court,  but  was  a  practicing  attorney  selected  by  the  bar  to  preside 
specially  over  that  term  of  the  court.  The  record  also  excludes  the 
idea  that  he  was  selected  by  the  parties.  It  shows  that  he  was  elected 
generally  by  the  bar,  which  is  only  authorized  within  the  provisions  of 
Article  1678,  supra.  That  statute  does  not  apply  in  cases  of  this  char- 
acter. See  Gates  v.  State.  56  Texas  Crira.  Rep.,  571;  Summerhn  v. 
State,  69  Texas  Crim.  Rep.,  275;  Constitution,  Art.  5,  Sec.  11;  Re- 
vised Civil  Statutes,  Arts.  1676,  1677,  1678.  We  are  of  opinion, 
therefore,  that  Judge  Wren  was  not  authorized  to  try  this  case. 

A  bill  of  exceptions  recites  that  while  John  D.  McLeod  was  testify- 
ing the  following  occurred:  *'At  the  end  of  the  year  whenever  we 
wanted  to  settle,  as  I  told  you  his  father  was  gone  away,  the  settle- 
ment was  between  he  (defendant)  and  I.  He  was  going  to  settle  the 
rent  with  corn,  and  he  settled  up  the  rent  all  but  $15.  There  was  $15 
— he  rented  a  mule  in  (Connection  with  the  farm,  and  he  was  willing  to 
pay  all  but  the  mule  rent,  but  he  would  not  pay  that.  We  had  some 
pretty  sharp  words  about  it,  and  he  said  I  had  got  all  I  ever  would 
get;  never  would  pay  a  cent  of  it.  I  did  not  get  a  cent  of  it.  Up  to 
that  time  we  had  been  very  friendly;  after  that  we  never  had  much 
dealing  with  each  other.  We  had  a  conversation  a  few  times  after  that, 
but  not  as  intimate  as  we  had  been.  I  had  a  conversation  with  him 
before  that.  Soon  after  ne  came  to  my  house  some  time  in  the  spring. 
Mr.  Singletary,  myself  and  he  was  around  a  log  or  something  one 
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rainy  evening  and  we  got  to  talking  about  men's  honor,  and  he  says 
'this  thing  you  call  honor,  there's  no  such  thing  as  honor,  for  any  man 
will  swear  a  lie  if  it  is  to  his  own  interest.'  ".  Various  objections  were 
urged  to  all  this,  among  others,  that  it  was  an  attempt  to  impeach  the 
general  reputation  of  the  defendant  by  special  acts,  and  that  the 
testimony  of  the  witness  was  not  confined  to  whether  or  not  he  was 
acquainted  with  the  general  reputation  of  the  defendant,  and  was  not 
admissible  for  any  purpose,  but  was  calculated  to  prejudice  the  minds 
of  the  jury  against  him.  These  matters  were  all  overruled  and  the 
testimony  permitted  to  go  to  the  jury.  The  judge  signs  this  bill  with 
the  statement  that  the  jury  was  instructed  to  consider  such  evidence 
only  in  determining  whether  or  not  they  would  recommend  a  sus- 
pended sentence  of  defendant  in  the  event  they  convicted  him  of  the 
offense  of  manslaughter,  and  as  so  modified  the  bill  is  approved.  This 
testimony  was  not  admissible,  even  under  the  broad  latitude  which 
seems  to  have  been  laid  down  by  some  of  the  decisions  in  regard  to 
impugning  defendant's  reputation  or  character  when  suspended  sen- 
tence is  requested.  With  reference  to  the  $15  transaction,  it  was  a 
matter  growing  out  of  a  contract  between  the  parties,  the  equities  of 
which  were  not  shown,  nor  ought  they  to  be  permitted  in  a  case  of 
this  sort.  He  may  have  been  right  or  wrong  in  refusing  to  pay  the 
$15  about  which  the  witness  testified,  but  it  is  not  that  character  of 
evidence  that  would  justify  its  being  introduced  as  an  attack  upon 
defendant's  reputation  under  the  suspended  sentence  plea.  Nor  was 
the  statement  admissible  with  reference  to  impugning  defendant's 
general  idea  of  the  term  honor.  None  of  this  testimony  involved  par- 
ticular acts  of  character  recognized  by  the  statute  in  attacking  appel- 
lant's reputation.  He  was  not  charged  with  any  offense  in  this  matter 
either  felony  or  misdemeanor.  It  certainly  was  not  admissible  under 
the  broad  expression  of  general  reputation.  We  are  of  opinion  this 
testimony  should  not  have  been  permitted  to  go  to  the  jury. 

Another  bill  recites  that  while  B.  L.  Rice  was  testifying  he  stated 
he  had  had  a  conversation  with  defendant  about  ]\Ir.  McLeod  in 
which  he  stated  that  he  (defendant)  accused  him  (]\IcLeod)  of  steal- 
ing his  corn ;  that  he  said  he  went  out  there  two  or  three  times  to  kill 
him,  Mr.  McLeod.  *'Q.  Did  he  say  whether  he  came  or  not  ?  A.  He 
did  not  come."  This  was  admitted  over  various  objections  for  the 
reason,  as  stated  by  the  judge,  that  appellant  had  asked  for  a  sus- 
pended sentence.  For  reasons  already  stated  in  regard  to  the  other 
bill  this  testimony  was  inadmissible. 

For  the  reasons  indicated  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Charley  Choate  v.  The  State. 

No.  5812.    Decided  May  12,  1920. 

1. — Malicious  Miscbief— Variance  In  Allegation  and  Proof. 

Where  defendant  was  charged  in  one  count  with  wilfully  killing  an  ani- 
mal with  intent  to  injure  the  owner,  and  in  another  that  he  killed  the  same 
wilfully  and  needlessly,  and  there  was  no  evidence  to  sustain  either  of 
tliese  counts,  and  defendant  could  only  have  been  guilty,  if  at  all,  under  an- 
other Article  of  the  Penal  Code,  the  conviction  could  not  be  sustained. 

2. — Same^Statutes  Ccmstrued — Separate  Offenses. 

Article  1230,  P.  C,  designed  to  protect  the  owner,  and  Article  1231,  P. 
C,  designed  to  protect  the  animals,  and  Article  1246,  P.  C,  which  makes  it 
unlawful  to  kill  an  animal  which  is  trespassing  upon  land  enclosed  by  an 
insufficient  fence,  each  define  a  separate  offense,  and  each  contain  elements 
distinct  from  the  other.  Following  Payne  v.  State,  17  Texas  Crim.  App.,  40, 
and  other  cases. 

3. — Same— Statutes  Construed — ^Intent  to  Injure  Owner. 

While  it  may  be  that  one  who  wilfully  kills  an  animal  with  the  intent 
to  injure  its  owner  might  be  convicted  under  Article  1230,  supra,  although 
at  the  time  the  animal  was  killed  it  was  on  the  premises  of  the  accused 
enclosed  with  an  insufficient  fence,  yet  there  must  be  proof  that  the  intent 
was  to  injure  the  owner  of  the  animal,  and  in  the  instant  case,  there  being 
no  evidence  of  such  intent,  the  conviction  could  not  be  sustained. 

Appeal  from  the  County  Court  of  Lamar.  Tried  below  before 
the  Honorable  W.  L.  Hutchison. 

Appeal  from  a  conviction  of  killing  an  animal  to  injure  owner, 
etc. ;  penalty,  a  fine  of  ten  dollars. 

The  opinion  states  the  case. 

Tom  L.  Beauchamp,  for  appellant. — On  question  of  different  of- 
fenses: Hobbs  V.  State,  75  Texas  Crim.  Rep.,  337;  Caldwell  v. 
State,  55  id.,  164. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited : 
Wallace  v.  State,  30  Texas,  758. 

MORROW,  Judge. — The  appellant  was  convicted  of  malicious  mis- 
chief, the  information  containing  two  counts,  one  charging  that  he 
wilfully  killed  a  swine  belonging  to  R.  T.  Sikes,  with  intent  to  injure 
the  owner  thereof,  the  other  charging  that  he  killed  a  swine  wilfully 
and  needlessly. 

The  first  count  is  under  Article  1230,  P.  C,  which  is  designed  to 
protect  the  owner,  and  the  second  count  is  under  Article  1231,  de- 
signed to  protect  the  animals.    The  appellant  *s  contention  is  that  in 
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order  for  the  conviction  to  stand  the  prosecution  should  have  been 
under  Article  1246  which  makes  unlawful  the  killing  of  an  animal 
which  is  trespassing  upon  the  land  enclosed  by  an  insufficient  fence 
Each  of  these  statutes  defines  a  separate  offense,  and  while  they  all 
relate  to  the  killing  of  stock,  each  contains  elements  distinct  from  the 
other.  See  Payne  v.  State,  17  Texas  Crim.  App.,  40;  Brewer  v.  State, 
28  Texas  Crim.  App.,  565 ;  Porter  v.  State,  48  Texas  Crim.  Rep.,  125 ; 
Hobbs  V.  State,  75  Texas  Crim.  Rep.,  337 ;  Branch  v.  State,  41  Texas 
Crim.  Rep.,  624;  Benson  v.  State,  1  Texas  Crim.  App.,  6;  Rose  v. 
State,  1  Texas  Crim.  App.,  400;  Irvin  v.  State,  7  Texas  Crim.  App., 
78 ;  Turnam  v.  State,  4  Texas  Crim.  App.,  586 ;  McRay  v.  State,  18 
Texas  Crim.  App.,  331. 

It  may  be  that  one  who  wilfully  kills  an  animal  with  the  intent  to 
injure  its  owner  might  be  convicted  under  article  1230,  although  at 
the  time  the  animal  was  killed  it  was  on  the  premises  of  the  accused 
enclosed  with  an  insufficient  fence.  Cryer  v.  State,  36  Texas  Crim. 
Rep.,  622.  Such  conviction  could  be  sustained  only  upon  proof  that 
the  intent  was  to  injure  the  owner  of  the  animal.  Such  intent  could 
not  be  inferred  from  the  injury  for  the  reason  that  the  inference 
that  ths  animal  killed  in  the  protection  of  his  property,  upon  which  the 
animal  was  trespassing,  would  be  drawn  unless  the  contrary  appeared. 
See  Thomas  v.  State,  14  Texas  Crim.  App.,  200;  Caldwell  v.  State, 
55  Texas  Crim.  Rep.,  164;  Hobbs  v.  State,  75  Texas  Crim.  Rep.,  337. 

It  was  shown  without  controversy  that  the  appellant  shot  and  killed 
a  hog  belonging  to  Sikes,  and  that  at  the  time  the  hog  was  killed 
it  was  in  the  enclosed  field  of  the  appellant,  in  which  there  were 
planted  peanuts.  The  evidence  shows  that  Sikes  had  a  number  of  hogs 
running  at  large  in  the  neighborhood,  and  the  appellant  testified  that 
they  were  frequently  in  his  field,  that  he  had  driven  them  out  several 
times,  and  talked  to  Sikes  about  them,  and  helped  Sikes  upon  several 
oceassions  to  pen  them,  and  offered  to  help  him  build  a  place  to  put 
his  hogs;  that  he  had  no  animosity  against  Sikes,  and  did  not  kill 
the  hog  to  injure  him.  It  is  contended  by  the  appellant  that  the 
prosecution  should  have  been  under  Article  1246  of  the  Penal  Code, 
which  declares  that  any  owner  of  cleared  and  cultivated  land  sur- 
rounded with  an  insufficient  offence,  who  shall  with  firearms  kill  any 
hogs  of  another  within  such  enclosure,  shall  be  fined.  Appellant  also 
insists  that  the  facts  did  not  bring  the  offense  within  Article  1230, 
supra,  and  that  to  hold  him  guilty  under  the  evidence  a  charge  under 
Article  1246,  supra,  was  essential. 

The  evidence  in  the  instant  case  does  not  justify  the  presumption 
that  the  animal  was  killed  to  injure  the  owner,  nor  is  it  conclusive  that 
the  act  was  wilfully  done  within  the  meaning  of  Article  1230, 
nor  wantonly  done  within  the  meaning  of  Article  1231.  The  trial 
proceeded  upon  the  theory  that  the  presumption  of  intent  to  injure 
did  obtain  from  the  killing,  and  that  the  contention  that  it  was  not 
wilfully  or  wantonly  done  was  not  met  by  proof  that  the  killing  was 
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done  for  the  protection  of  the  appellant's  property,  the  theory  of  the 
trial  court  apparently  being  that  appellant  could  not  defend  upon 
the  ground  that  he  killed  the  animal  to  protect  his  property  when  it 
appeared  that  the  killing  took  place  on  his  premises  protected  by  an 
insufiScient  fence.  This  theory  would  bring  the  prosecution  within 
Article  1246,  the  elements  of  which  were  not  charged.  It  has  been 
suggested  by  this  court  through  Judge  Hurt  in  the  case  of  Cryer  v. 
State,  supra,  that  the  several  phases  of  the  evidence  which  maj'  arise 
under  this  prosecution  be  anticipated  by  separate  counts.  If  this  sug- 
gestion had  been  followed  in  the  instant  case,  and  a  count  charging 
the  elements  of  Article  1246  included,  there  might  be  no  error,  but 
in  the  absence  of  such  count  in  the  information,  it  was  the  appel- 
lant's right  to  defend  against  the  prosecution  by  showing  that  he 
shot  the  animal  in  the  protection  of  his  property,  notwithstanding 
the  fence  enclosing  it  was  insufiScient.  By  requested  charges  and  ob- 
jections to  the  evidence,  he  sought  to  assert  this  right,  and  the  failure 
of  the  trial  court  to  accord  it  was  error  requiring  reversal.  Hobbs 
v.  State,  75  Texas  Crim.  Rep.,  337. 

For  the  error  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Elbert  Taylor  v.  The  State. 
No.  4944.    Decided  May  12,  1920. 

1. — ^Murder— Circumstantial  Evidence— Sufficiency  of  the  Evidence. 

While  it  is  true  that  to  sustain  a  verdict  based  upon  circumstantial  eyl- 
dence  alone,  each  fact  necessary  to  a  conviction  must  be  established  by  com- 
petent evidence  beyond  a  reasonable  doubt,  yet  the  jury  being  Judge  of  the 
facts  proved,  the  weight  to  be  given  the  testimony,  and  the  credibility  of 
the  witnesses,  their  finding  as  to  the  existence  of  a  given  fact  is  not  to  be 
overturned  for  the  reason  that  it  is  supported  by  conflicting  evidence,  or 
by  witnesses  against  whom  there  has  been  introduced  discrediting  testi- 
mony, and  in  the  instant  case  the  conviction  will  not  be  disturbed. 

2. — Same — ^Eules  Stated — Practice  on  Appeal. 

While  this  court  has  the  right  to  reverse  a  Judgment  of  conviction  on 
account  of  the  insufficiency  of  the  evidence,  and  it  becomes  its  duty  to  do  so 
if  the  guilt  of  the  accused  is  not  made  to  appear  with  reasonable  certainty, 
yet  no  fixed  rule  as  to  this  can  be  devised,  and  each  case  must  be  tested  by 
its  owo  facts.  Following  Mitchell  v.  State,  33  Texas  Crim.  Rep.,  577,  and 
other  cases.  But,  when  a  Jury  reaches  the  conclusion  upon  evidence  properly 
before  them  that  the  accused  is  guilty,  their  verdict  cannot  be  supplanted  by 
the  reviewing  court,  unless  it  is  able  to  point  to  weaknesses  which  destroys 
its  cogency. 
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3. — Same— Bales  Stated — Olxcumftantlal  Evidence. 

The  law  does  not  require  that  each  fact  proved,  standing  alone,  be  of 
such  weight  as  to  establish  guilt;  the  facts  must  be  measured  in  their  rela- 
tion to  each  other,  and  it  is  the  combined  force  of  the  consistent  facts  upon 
which  the  verdict  rests.  Following  Parish  v.  State,  83  Texas  Crim.  Rep., 
75;  and  other  cases.  Distinguishing  Wilkie  v.  State,  83  Texas  Crim.  Rep., 
490. 

4. — Same— Evidence— Written  Statements— Grand  Jury. 

There  was  no  error  in  refusing  to  sustain  defendant's  motion  to  require 
the  district  attorney  to  deliver  certain  alleged  written  statements  in  his 
possession,  consisting  of  the  testimony  of  some  of  the  witnesses  in  the  case 
delivered  before  the  grand  jury,  as  these  were  not  public  documents.  Dis- 
tinguishing Jenkins  v.  State,  45  Texas  Crim.  Rep.,  176. 

5. — Same — ^Evidence — ^Imputing  Crime  to  Another. 

Where,  upon  trial  of  murder,  defendant  sought  to  introduce  testimony 
imputing  the  crime  to  another,  but  it  appeared  from  the  qualification  of  the 
bill  of  exceptions  of  the  refusal  of  testimony,  to  the  effect  that  shortly  be- 
fore the  deceased  was  killed  there  were  a  number  of  people  living  in  the 
community  who  had  trouble  with  him,  and  there  was  no  effort  made  to  name 
the  persons  inquired  about,  the  locality  of  their  residence  and  their  where- 
abouts on  the  day  of  the  homicide,  there  was  no  reversible  error.  Dis- 
tinguishing Dubose  V.  State,  10  Texas  Crim.  App.,  246,  and  other  cases. 

6.— Same— Rules  Stated— Imputing  Crime  to  Another. 

The  rule  is  now  well  established  that  evidence  which  merely  shows 
some  animus  or  hostility  of  some  third  person  against  th^  deceased,  and  no 
proximate  connection  with  the  killing,  will  not  be  admitted.  Following 
Porch  V.  State,  50  Texas  Crim.  Rep.,  337,  and  other  cases. 

7.— Same— Evidence— Hearsay  Testimony. 

The  proposed  testimony,  whereby  the  defendant  offered  to  prove  that  a 
certain  person  claimed  that  the  deceased  had  tried  to  waylay  him  and  kill 
him,  was  properly  excluded,  as  said  person  was  available  as  a  witness. 

8. — Same^Evidence — Declaration  of  Third  Parties. 

The  declarations  of  the  wife  of  the  deceased  made  sometime  before  his 
death,  that  she  had  left  home  because  of  mistreatment  by  her  husband,  was 
properly  rejected  as  hearsay,  as  her  testimony  was  also  available. 

9. — Same — Evidence — Acts  of  Defendant — Tracks — Comparison. 

There  was  no  error  in  admitting  testimony  by  the  sheriff  that,  after  he 
arrested  defendant,  and  without  warning  him,  he  received  from  him  a  pair 
of  shoes  which  the  sheriff  subsequently  used  in  comparison  with  certain 
tracks  found  about  the  scene  of  the  homicide,  and  this  was  no  infringement 
of  the  statutory  lule  against  the  receipt  of  a  confession  from  one  who  is 
under  arrest  and  unwarned.  Following  Thompson  v.  State,  55  Texas  Crim. 
Rep.,  120  and  other  cases. 

10. — Same — ^Evidence — Cross-examination — ^Declarations   of  Defendant. 

Where,  upon  trial  of  murder,  defendant  testified  that  at  the  time  of  the 
homicide  he  was  wearing  boots,  and  the  State  on  cross-examination  proved 
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by  him  that  he  might  have  said  on  a  preyious  trial  that  on  Wednesday  after 
the  killing  he  had  stated  that  he  did  not  remember  whether  he  had  on  boots 
or  shoes  on  the  day  the  deceased  was  killed,  there  was  no  error,  as  this  did 
not  infringe  upon  the  rule  of  testifying  under  arrest  without  warning;  de- 
fendant haying  voluntarily  testified  on  a  former  trial  to  these  facts.  Follow- 
ing Collins  y.  State,  46  S.  W.  Rep.,  935. 

11. — Same — ^Evidence — ^Declarations  of  Defendant — Supporting  Testimony. 

Where  certain  witnesses  for  the  State  had  detailed  a  conversation  be- 
tween defendant  and  others  at  which  time  certain  cartridges  were  obtained 
and  defendant's  gun  loaded  with  them,  and  defendant  on  cross-examination 
laid  a  predicate  to  impeach  these  witnesses  by  contradictory  testimony  at 
the  examining  trial,  and  upon  their  denial  introduced  the  same,  there  was 
no  error  in  permitting  the  State  to  introduce  supporting  testimony  of  these 
witnesses  by  statements  made  by  them  before  the  examinlne;  trial  and  con- 
sistent with  the  testimony  on  the  trial  of  the  case.  Following  Bailey  v. 
State,  9  Texas  Crim.  App.,  99,  and  other  cases. 

1 2 . — Same — Evidence — Supporting  Testimony. 

Where,  defendant  made  an  effort  to  impeach  a  State's  witness  by  show- 
ing that  his  testimony  given  at  the  examining  trial  was  not  in  harmony 
with  that  given  by  him  upon  the  second  trial  of  the  case,  there  was  no  error 
in  permitting  the  State  to  introduce  sustaining  testimony  given  by  the  wit- 
ness upon  the  first  trial  of  the  case  following  the  examining  trial. 

13. — Same — Lapse  of  Time-— Bules  Stated. 

This  court  has  been  referred  to  no  instance  in  which  the  court  has  held 
that  the  lapse  of  time  was  the  test  of  the  admissibility  of  such  supporting 
testimony,  but  instances  have  been  cited  in  which  the  sustaining  evidence 
related  to  conversations  or  statements  made  by  the  witness  subsequent  to 
the  impeaching  statement.  Following  Baldwin  v.  State,  199  S.  W.  Rep.,  468, 
and  other  cases. 

14.— Same— Evidence— Declarations  of  Third  Party— CredlbUity  of  Witness. 

Where  defendant's  mother  appeared  as  a  witness  for  him  and  testified 
that  at  the  time  of  the  homicide  her  son  was  wearing  boots  and  not  shoes, 
there  was  no  error  in  permitting  the  State,  on  her  cross-examination,  to 
show  that  in  her  testimony  given  at  the  habeas  corpus  hearing  she  did  not 
make  any  statement  that  defendant  was  wearing  boots,  and  must  have 
known  that  the  State  expected  to  prove  that  he  had  worn  a  pair  of  shoes 
at  the  time  of  the  killing,  and  that  these  shoes  had  been  obtained  from  him 
and  fitted  into  certain  tracks  found  near  the  scene  of  the  homicide. 

15.— Same — Jury  and  Jury  Law — Special  Venire. 

Where,  upon  trial  of  murder  in  a  county  not  included  in  the  jury  wheel 
law,  there  had  been  selected  by  the  Jury  commissioners  certain  persons  to 
serve  as  petit  jurors  for  each  of  the  four  weeks  of  the  term,  and  each  of 
these  names  were  written  upon  a  separate  slip  of  paper,  placed  in  a  box, 
and  there  were  drawn  therefrom  one  hundred  and  sixty  names  which  were 
placed  upon  the  list  and  furnished  to  the  sheriff,  In  connection  with  the 
special  venire  lists,  and  summoned  by  the  sheriff  to  serve  as  the  special 
venire  in  defendant's  case,  there  was  no  error  in  overruling  defendant's  mo- 
tion objecting  to  this  procedure  on  the  ground  that  it  was  unauthorized 
by  law. 
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16. — Same — Jury  and  Jury  Law— Special  Venire — Codification. 

In  the  revision  of  the  Code  in  1911,  Article  647,  C.  C.  P.,  as  amended 
was  brought  forward  as  Article  660,  while  Article  647,  as  it  previously  exist- 
ed is  omitted  from  the  code,  and  the  effect  of  this  procedure  was  to  repeal 
the  provisions  of  the  older  Article  647  and  substitute  therefor  the  new  pro- 
visions thereof  now  embodied  in  Section  660,  C.  C.  P.;  but  the  amended 
section  of  Article  660  is  effective  only  in  those  counties  in  which  the  jury 
wheel  is  in  vogue,  and  such  jury  wheel  not  being  In  use  in  the  county  in 
which  the  trial  took  place,  the  selection  of  the  jury  was  authorized  under 
other  articles  of  the  statutes,  and  there  was  no  reversible  error. 

17. — Same — Bules  Stated — Trial  by  Jury — ^Inherent  Power. 

The  right  of  trial  by  jury  is  guaranteed  by  the  Ck)nstitution,  and  the 
Legislature  given  power  to  pass  such  laws  as  may  be  needed  to  regulate  the 
same  and  maintain  its  purity  and  efficiency,  and  the  jurisdiction  to  try 
felony  cases  having  been  conferred  by  the  Constitution  upon  the  District 
Courts,  they  are  not  without  power  to  organize  the  jury  and  comply  with  the 
mandates  of  the  Constitution,  but  they  must  follow  the  procedure  designated 
by  the  Legislature,  and  in  the  absence  ot  such  procedure  supply  the  omission. 

18. — Same — Case  Stated— Jury  and  Jury  Law — Statutes  Construed. 

Articles  658,  659,  661,  661a,  C.  C.  P.,  and  other  civil  statutes  fully  sup- 
ply the  authority  to  the  court  for  ordering  the  special  venire  drawn  from 
the  list  prepared  by  the  jury  commissioners. 

19. — Same— Behearlng — Function  of  Jury — Practice  on  Appeal. 

This  court  declines  to  interfere  with  the  verdict  of  a  jury  when  the  evi- 
dence is  conflicting,  and  only  acts  in  such  matters  when  the  record  is  so 
bare  of  supporting  facts  as  to  lead  it  to  conclude  that  the  result  must  have 
come  through  some  passion  or  prejudice,  or,  when  the  verdict  is  such  as 
that  a  reasonable  mind  is  unable  to  assent  to  the  conclusion  reached  by  the 
jury,  which  is  not  so  in  the  instant  case,  and  the  verdict  of  conviction  will 
not  be  disturbed. 

20. — Same— Special  Venire— Bules  of  Common  Law — Open  Venire. 

Where,  appellant  contended  on  motion  for  rehearing,  that  there  should 

have  been  an  open  venire,  as  in  the  Common  Law  practice,  the  matter  may 

'  be  disposed  of  by  saying  that  the  right  to  a  special  venire  in  a  capital  case 

arises  wholly  by  statute,  and  no  such  procedure  was  known  to  the  Common 

Law. 

21. — Same — Jury  Commissioners — Special  Venire — Statutes  Construed. 

The  provisions  of  our  statutes  regarding  jury  commissioners  and  fixing 
their  duties  when  selecting  men  to  act  as  jurors  during  the  entire  term  of 
court  were  not  affected  as  to  counties  having  no  city  of  twenty  thousand 
population,  by  the  jury  wheel  law,  and  numerous  specific  statutes  being  in 
force  at  the  time  of  this  trial  giving  to  both  the  State  and  the  defendant 
the  right  to  special  venire,  there  was  no  error  in  the  court's  mode  of  selec- 
tion of  the  special  venire  in  the  instant  case. 

22. — Same — ^Eyldence— Declaration  of  Defendant — Cross-examination. 

Where,  upon  trial  of  murder,  defendant  testified  that  he  wore  boots  on 
the  day  of  the  homicide,  there  was  no  error  in  permitting  the  State,  upon 
cross-examination,  to  ask  him  if  on  a  former  trial  of  this  case  he^  did  not 
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state,  in  response  to  a  question  by  his  own  counsel,  that  he  had  told  the 
sheriff,  when  arrested,  that  he  did  not  remember  whether  be  had  on  boots 
or  shoes  on  the  day  of  the  killing,  and  to  permit  him  to  answer  that  he 
might  have  so  testified.  Following  Rippy  v.  State,  86  Texas  Grim.  Rep..  639; 
219  S.  W.  Rep.,  463,  and  other  cases. 

23. — Same— Evidence — Supporting  Testimony. 

Where,  upon  trial  of  murder,  a  State's  witness  testified  as  to  a  conversa- 
tion between  defendant  and  his  brother  which  took  place  a  short  time  be- 
fore the  homicide  at  sundown,  and  defendant  strongly  attacked  the  testi- 
mony of  this  witness,  by  showing  that  on  a  former  habeas  corpus  trial  said 
witness  fixed  the  conversation  earlier  In  the  day,  there  was  no  error  In  per- 
mitting the  State  to  introduce  the  testimony  of  said  witness  which  he  gave 
upon  the  first  trial  of  this  case,  wherein  he  stated  that  the  conversation  oc- 
curred about  sundown.  Following  White  v.  State.  42  Texas  Crim.  Rep.,  567. 
and  other  cases. 

24. — Same — ^Biiles  Stated — Supporting  Testimony — Subsequent  Statements. 

The  question  involved  In  every  case  like  this  is  the  truth  of  the  present 
narrative  given  by  the  witness  on  the  instant  trial.  As  affecting  this  ques- 
tion the  court  permits  the  opposing  party  to  show  inconsistent  statements 
made  by  the  witness  at  other  times,  and  allows  the  witness  so  attacked  to 
be  supported  by  testimony  of  consistent  statements,  and  the  question  of  time 
Is  only  material  as  affecting  the  weight  of  the  testimony,  and  the  statements 
are  not  confined  to  those  made  prior  to  the  day  fixed  by  the  Impeaching  wit- 
ness, or  witnesses,  but  such  support  may  be  by  subsequent,  consistent  state- 
ments also. 

25. — Same — Evidence — ^Blll  of  Exceptions. 

This  court  is  not  informed  by  defendant's  bill  of  exceptions  in  the 
record  whether  appellant's  mother  was  asked  on  the  habeas  corptLs  trial  as 
to  whether  defendant  wore  boots  or  shoes,  nor  what  her  answer  was  at  that 
time,  and  so  the  bill  would  not  disclose  error;  besides,  the  question  asked 
the  witness  with  reference  to  this  matter  was  not  reversible  error. 

26. — Same — ^Imputing  Crime  to  Another. 

Where,  upon  trial  of  murder,  defendant  made  an  effort  to  show  that  the 
crime  might  have  been  committed  by  others,  there  was  no  error  in  rejecting 
testimony  that  there  were  other  people  In  the  neighborhood  who  were  on 
bad  terms  with  the  deceased,  and  with  whom  he  had  had  trouble. 

Appeal  from  the  District  Court  of  Caldwell.  Tried  below  before 
the  Honorable  M.  C.  Jeffrey. 

Appeal  from  a  conviction  of  murder;  penalty,  ten  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

C.  F,  Richards,  J,  L.  Story,  and  Will  0,  Barber,  for  appellant.— 
On  question  of  insufficiency  of  the  evidence:  Wilkie  v.  State,  203 
S.  W.  Rep.,  1091 ;  Walker  v.  State,  14  Texas  Crim.  App.,  609 ;  Bar- 
nell  V.  State,  5  id.,  113 ;  ToUett  v.  State,  44  Texas,  95 ;  Mitchell  v. 
State,  33  Texas  Crim.  Rep.,  575;  Warren  v.  State,  52  Texas  Crim 
Rep.,  218 ;  People  v.  Doneburg,  64  N.  Y,  Supreme,  444. 
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On  question  of  imputing  crime  to  another:  Harrison  v.  State,  83 
S.  W.  Rep.,  702;  Blocker  v.  State,  114  S.  W.  Rep.,  816;  Dubose  v. 
State,  10  Texas  Grim.  App.,  251. 

On  question  of  declarations  of  defendant  while  under  arrest :  Payne 
V.  State,  18  Texas,  60;  Davis  v.  State,  2  Texas  Grim.  App.,  607; 
Walker  v.  State,  29  Texas  Grim.  App.,  112 ;  Garter  v.  State,  23  id., 
511. 

On  question  of  admitting  testimony:  Hyden  v.  State,  31  Texas 
Grim.  Rep.,  401 ;  Lewis  v.  State,  15  Texas  Grim.  App.,  661. 

On  question  of  supporting  testimony :  Gonrad  v.  GriflBth,  52  U.  S., 
489,  and  cases  cited  in  opinion. 

E,  B,  Hendricks^  Assistant  Attorney  General,  J.  B,  Hatchett  and 
E.  B.  Coopwood,  for  the  State. — On  question  of  suflBciency  of  the 
evidence :  Martin  v.  State,  182  S.  W.  Rep.,  1119 ;  Rose  v.  State,  186 
S.  W.  Rep.,  202;  Fritz  v.  State,  188  S.  W.  Rep.,  978;  Gomez  v.  State, 
188  S.  W.  Rep.,  991 ;  Warbington  v.  State,  189  S.  W.  Rep.,  147. 

MORROW,  Judge. — Appeal  is  from  conviction  for  murder.  Pun- 
ishment was  fixed  at  confinement  in  the  penitentiary  for  ten  years. 

There  is  evidence  in  the  record  that  for  some  time  prior  to  the 
tragedy  the  deceased  and  appellant  were  not  on  friendly  terms ;  that 
on  the  afternoon  of  the  day  of  the  homicide,  the  deceased  cast  re- 
flections upon  the  Taylor  name,  resulting  in  a  diflBculty  between  him 
and  Hu^h  Taylor,  the  appellant's  cousin — both  were  on  horseback, 
and  the  deceased  chased  Hugh  Taylor,  whereupon  the  appellant,  who 
was  present,  went  to  his  cousin's  house  for  the  express  purpose  of 
getting  a  gun  to  use  in  aiding  his  cousin  in  his  conflict  with  deceased 
— that  failing  to  get  the  gun  he  went  to  the  store  of  his  uncle  where 
he  had  previously  left  his  own  shotgun,  and  secured  it  and  at  the 
same  time  some  shells  loaded  with  buckshot.  The  deceased  lived  on  a 
public  road  about  half  a  mile  East  of  Taylor's  store;  on  the  same 
road  near  the  store  lived  Ivan  Taylor,  the  appellant's  brother,  and 
about  midway  between  lived  the  appellant.  The  deceased  had  a  field 
or  pasture  on  the  opposite  side  of  the  road  at  a  point  West  of  ap- 
pellat's  house  and  East  of  Ivan  Taylor's  house,  and  the  father  of 
appellant  lived  Southwest  from  appellant's  house  about  500  yards. 
It  was  shown  that  after  obtaining  the  gun  and  shells,  and  loading 
the  gun,  appellant  and  his  brother  left  the  store  at  the  same  time, 
appellant  on  horseback  and  Ivan  on  foot;  and  that  shortly  before 
their  departure  appellant  said  to  Ivan:  ** Don't  shoot  too  low."  The 
deceased  kept  his  milk  cows  in  his  field  or  pasture  mentioned,  and 
his  custom — known  to  appellant — was  to  turn  them  out  of  the  pas- 
ture late  in  the  evening.  When  appellant  left  the  store  he  rode  first 
to  his  brother  Ivan's  home,  departing  from  the  road  which  led  to 
his  own  house,  he  went  to  his  father's  and  from  thence  to  his  own 
home^  his  theory  and  the  testimony  of  himself  and  his  wife  tending  to 
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show  that  he  reached  his  home  before  the  homicide  and  remained 
there  until  after  it  took  place,  leaving  the  horse  which  he  was  riding 
in  his  lot.  A  witness  named  Stevens,  traveling  towards  Taylor's 
store  in  his  buggy,  passed  the  home  of  deceased  and  stated  that  about 
that  time  he  heard  a  shot  fired,  and  saw  the  wife  of  deceased  milking, 
she  having  turned  part  of  the  cows  in  the  lot  and  the  others  were 
standing  in  the  lane,  and  that  on  going  by  the  field  or  pasture  of  de- 
ceased this  witness  saw  the  horse  of  deceased  bridled  and  saddled  and 
loose,  without  a  rider,  and  about  the  same  time  saw  a  man  some  dis- 
tance away  passing  through  the  field  or  pasture,  in  which  there  was 
some  undergrowth.  The  witness  did  not  recognize  the  man  he  saw, 
though  he  took  it  to  be  the  deceased.  The  man  was  wearing  a  coat, 
however,  such  as  that  worn  by  the  appellant.  The  appellant  and  his 
wife  claimed  that  at  the  time  Stevens  passed  appellant's  house  ap- 
pellant was  standing  in  the  lot,  and  that  Stevens  was  seen  by  them, 
though  Stevens  disclaimed  seeing  anyone  at  the  appellant's  house  at 
the  time.  The  shot  was  fired  near  sundown,  and  the  deceased  was 
killed  by  a  load  of  buckshot  fired  from  a  shotgun,  entering  his  head. 
Two  or  three  days  after  the  homicide  tracks  were  found  in  the  field 
or  pasture,  some  of  them  coinciding  with  the  place  where  the  man 
was  seen  by  Stevens,  and  some  other  places  near  where  the  deceased 
was  killed,  in  which  tracks  the  shoes,  which  were  obtained  by  the 
sheriff  from  the  appellant  after  the  homicide,  were  fitted.  The  ap- 
pellant testified  at  the  trial  that  he  was  wearing  boots  at  the  time  of 
the  homicide,  and  so  did  his  wife  and  mother.  There  were  indications 
on  the  ground  tending  to  show  that  the  shot  was  fired  from  ambush. 
Some  of  these  facts  were  uncontroverted,  some  established  by  con- 
flicting evidence,  and  some  by  the  testimony  of  witnesses  whom  the 
appellant  sought  to  impeach  by  evidence  that  they  had  made  con- 
tradictory statements. 

It  is  true  that  to  sustain  a  verdict  based  upon  circumstantial  evi- 
dence alone,  each  fact  necessary  to  a  conviction  must  be  established  by 
competent  evidence  beyond  a  reasonable  doubt,  but  the  jury,  being 
judge  of  the  facts  proved,  weight  to  be  given  the  testimony,  and  the 
credibility  of  the  witnesses,  their  finding  as  to  the  existence  of  a  given 
fact  is  not  to  be  overturned  for  the  reason  that  it  is  supported  by  con- 
flicting evidence  or  by  witnesses  against  whom  there  has  been  intro- 
duced discrediting  testimony.  Texas  Code  of  Criminal  Procedure, 
Art.  786;  Vernon's  Criminal  Statutes,  vol.  2,  687.  W§  cannot,  there- 
fore, sustain  the  appellant's  contention  that  the  evidence  is  insuffi- 
cient because  it  is  in  part  conflicting  and  in  part  the  testimony  of 
witnesses  whose  credibility  has  been  assailed. 

On  the  contrary,  we  must  assume,  in  passing  upon  the  sufficiency 
of  the  evidence,  that  questions  involving  the  credibility  of  witnesses 
and  conflicting  testimony  have  been  determined  in  favor  of  the  State. 
Vernon's  Texas  Crim.  Statutes,  vol.  2,  p.  690,  cases  in  note  17-18. 
While  this  court  has  the  right  to  reverse  a  judgment  of  conviction  on 
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account  of  the  insufBcency  of  the  evdence,  (Texas  Code  Crim.  Pro- 
cedure, Art.  939)  and  it  becomes  its  duty  to  do  so  **  if  the  guilt  of  the 
accused  is  not  made  to  appear  with  reasonable  certainty'*  (Mitcliell 
V,  State,  33  Texas  Crim.  App.,  577),  no  fixed  rule  has  been  devised 
which  will  in  all  cases  furnish  a  certain  standard.  Necessarily  each 
case  must  in  a  measure  be  tested  by  its  own  facts.    Mitchell  v.  State, 

33  Texas  Crim.  App.,  577;  Hampton  v.  State,  1  Texas  App.,  652; 
Burrill  on  Circumstantial  Evidence,  p.  737;  Wills  on  Circumstantial 
Evidence,  p.  188.  However,  when  a  jury,  advised  of  the  restrictions 
which  the  law  places  upon  them  in  condemning  one  on  circumstantial 
evidence,  reaches  the  conclusion  upon  evidence  properly  before  them 
that  the  accused  is  guilty,  it  is  not  for  the  reviewing  court  to  supplant 
their  findings  by  its  own,  unless  it  is  able  to  point  to  weaknesses, 
omissions,  or  inconsistencies  in  the  evidence  which  destroy  its  cogency. 

This,  in  the  instant  case,  we  are  unable  to  do. 

In  addition  to  his  attack  on  the  sufficiency  of  the  evidence  because 
of  contradictions  and  impeachment,  he  urges  that  the  proof  with 
reference  to  tracks  does  not  exclude  the  theory  that  they  were  made 
by  another ;  that  the  witness  who  saw  a  man  near  the  place  of  the 
homicide  did  not  identify  appellant  as  the  man  he  Faw;  and  points 
out  what  he  regards  as  similar  element  of  weakness  in  some  other 
parts  of  the  testimony.  The  evidence  upon  these  matters  was,  in  our 
judgment,  consistent  with  the  guilt  of  appellant,  and  not  inconsist- 
ent with  his  innocence.  The  law  does  not  require  that  each  fact 
proved  standing  alone  be  of  such  weight  as  to  establish  guilt.  Ver- 
non 's  Texas  Crim.  Statutes,  vol.  2,  p.  595 ;  Marshall  v.  State,  5  Texas 
App.,  373;  Crass  v.  State,  30  Texas  App.,  480,  The  facts  must  be 
measured  in  their  relation  to  each  other.  It  is  the  combined  force  of 
the  consistent  facts  upon  which  the  verdict  rests.     Hocker  v.  State, 

34  Texas  Crim.  App.,  359;  Parish  v.  State,  85  Texas  Crim.  Rep., 
75,  209  S.  W.  Rep.,  670. 

In  Porch's  Case,  50  Texas  Crim.  App.,  337,  a  conviction  for  murder 
was  sustained  upon  evidence  quite  similar  to  that  in  the  case  in  hand. 
Appellant  refers  to  Wilkie's  case,  83  Texas  Crim.  Rep.,  490,  203  S.  W. 
Rep.,  1091,  as  furnishing  a  precedent  controlling  in  his  favor  the 
decision  of  this  case.  \Ve  do  not  think  so.  It  is  illustrative  of  the 
view  hereinbefore  expressed — that  in  testing  the  sufficiency  of  the 
evidence,  the  facts  of  the  particular  case  are  controlling.  The  prin- 
ciple there  applied  was  a  well  established  one,  namely,  that  in  a  case 
of  circumstantial  evidence  where  the  testimony  disclosed  that  there 
was  available  to  the  State  pertinent  and  important  evidence  which 
was  not  introduced,  that  the  reasonable  presumptions  that  arise  there- 
from are  considered  in  favor  of  the  accused.  The  court  in  deciding 
that  case  regarded  certain  evidence,  which  was  available  to  the  State 
and  which  was  not  introduced,  as  affording  a  presumption  so  incon- 
sistent with  some  of  the  main  facts  relied  upon  by  the  State  that  the 
cogency  of  the  evidence  upon  which  the  conviction  rested  .was  de- 
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stroyed.  So  far  as  the  principle  obtains  in  the  instant  ease,  it  arises 
from  the  suggestion  by  the  evidence  that  there  were  others  who  had 
motive  and  opportunity  to  commit  the  offense,  and  the  existence  of 
the  hypothesis  that  it  was  committed  by  them  and  not  by  the  appel- 
lant. In  this  case,  the  theory  was  met  by  evidence  which  was  re- 
garded by  the  jury  as  eliminating  the  theory  that  the  homicide  was 
committed  by  any  other  than  the  appellant. 

The  court  was  not  in  error  in  refusing  to  sustain  appellant's  mo- 
tion to  require  the  district  attorney  to  deliver  certain  alleged  written 
statements  in  his  possession,  consisting  of  the  testimony  of  some  of 
the  witnesses  in  the  case  delivered  before  the  grand  jury  and  therein 
reduced  to  writing  and  signed  by  them.  These  were  not  public  docu- 
ments as  were  those  involved  in  Jenkins  v.  State,  45  Texas  Crim. 
App.,  176.  See  Goode  v.  State,  57  Texas  Crim.  App.,  228.  The  stat- 
ute  limits  the  use  to  be  made  of  evidence  given  before  the  grand  jury. 
Vernon's  Code  of  Crim.  Procedure,  Art.  416;  Christian  v.  State,  40 
Texas  Crim.  App.,  671.  On  the  subject,  Mr.  Wharton,  in  his  work 
on  Criminal  Evidence,  Sec.  564a,  says :  ' '  The  general  rule  is  that  an 
accused  in  a  criminal  case  has  no  right  to  an  inspection  of  the  minutes 
of  the  grand  jury  returning  the  indictment  against  him,  either  be- 
fore or  during  the  trial,  but  this  is  a  matter  resting  in  the  discretion 
of  the  court,  and,  where  some  special  reason  exists,  such  as  to  enable 
the  accused  to  properly  move  to  set  aside  the  indictment,  he  may  be 
permitted  to  inspect  the  minutes  of  the  proceedings.''  See  also  Thomp- 
son on  Trials,  page  2096;  American  and  English  Encyclopedia  of 
Law,  vol.  17,  p.  1291. 

The  motion  does  not  specify  the  names  of  the  witnesses  nor  the 
substance  of  their  testimony,  nor  is  there  any  suggestion  that  the 
documents  in  question  were  used  on  the  trial  against  the  appellant 
so  as  to  make  them  available  to  him  for  the  purpose  of  cross-examina- 
tion. Under  the  rule  recognized  in  Green  v.  State,  53  Texas  Crim. 
App.,  491 ;  22  L.  R.  A.,  New  Series,  707. 

The  appellant  sought  to  introduce  testimony  of  a  witness  to  the 
effect  **that  at  and  shortly  before  the  time  Chamberlain  was  killed 
there  were  a  number  of  other  people  living  in  that  neighborhood  who 
were  on  bad  terms  with  said  Chamberlain,  and  who  had  had  trouble 
with  him."  It  appears  from  the  qualification  that  there  was  no  ef- 
fort by  appellant's  counsel  to  name  the  persons  inquired  about,  the 
locality  of  their  residence,  and  their  whereabouts  on  the  day  of  the 
homicide.  The  same  question  of  law  involved  in  this  inquiry  was 
decided  against  appellant  upon  former  appeal  of  this  case,  upon  the 
authority  of  Wallace  v.  State,  46  Texas  Crim.  App.,  349 ;  McCorquo- 
dale  V.  State,  54  Texas  Crim.  App.,  344;  Ogden  v.  State,  58  S.  W. 
Rep.,  1018 ;  Brown  v.  State,  74  Texas  Crim.  App.,  356.  The  leading 
case  relied  upon  by  the  appellant  supporting  the  proposition  that 
there  was  error  in  excluding  the  testimony  referred  to  is  Dubose  v. 
State,  10  Texas  App.,  246.    The  point  there  in  question  is  thus  stated 
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in  the  opinion:  **One  Bacquet  was  a  very  important,  in  fact,  the 
main'  witness  for  the  State.  Besides  his  evidence  there  is  no  fact 
tending  to  produce  anything  more  than  a  bare  suspicion  against  the 
defendant.  The  record  contains  some  evidence  inculpating  this  wit- 
ness. The  defendant  offered  other  evidence  upon  the  trial,  tending 
to  connect  this  witness  with  the  murder.  This  evidence  consisted  of 
motive,  threats  and  opportunity  to  kill  the  deceased  Benton.  To  the 
introduction  of  these  facts  the  State  objected,  and  the  court  below 
sustained  the  objection;  to  which  ruling  the  defendant  excepted  and 
reserved  his  bill  of  exceptions." 

It  is  to  be  noted  that  in  the  Dubose  case  the  proffered  evidence  re- 
lated to  a  specific  person,  and  the  evidence  excluded  consisted  of 
** motive,  threats,  and  opportunity  to  kill."  To  the  admissibility  of 
such  evidence  we  firmly  adhere.  We  reversed  this  case  on  a  former 
appeal  because  the  trial  court  had  rejected  evidence  of  this  character. 
Taylor  v.  State,  81  Texas  Crim.  Rep.,  359,  195  S.  W.  Rep.,  1147.  On 
the  present  trial,  following  the  decision  of  a  former  appeal,  the  court 
admitted  proof  that  members  of  the  Fisher  family  and  others  enter- 
tained ill-will  against  the  deceased,  and  that  they  were  within  such 
proximity  to  the  homicide  as  to  present  a  reasonable  hypothesis  that 
they  or  some  of  them  were  responsible,  for  the  crime.  The  evidence, 
a  rejection  of  which  is  now  complained  of,  was  wholly  indefinite. 
Touching  the  subject  in  Harrison  v.  State,  47  Texas  Crim.  Rep.,  393, 
relied  upon  by  appellant,  the  following  is  said:  '*The  rule  is  now 
well  established  that  evidence  which  merely  shows  some  animus  or 
hostility  of  some  third  person  against  the  deceased,  and  no  proximate 
connection  with  the  killing,  will  not  be  admitted. ' ' 

That  such  evidence  is  remote  to  a  degree  that  it  is  of  no  weight  is 
the  opinion  expressed  not  only  by  the  learned  judges  of  this  court 
in  former  days,  but  by  many  in  other  jurisdictions.  It  rests,  like 
other  rules  of  evidence  not  statutory,  upon  the  opinion  of  many 
jurists,  often  expressed  in  their  solemn  decisions.  The  rules  of  cir- 
cumstantial evidence  do  not  require  that  the  circumstances  should  to 
a  moral  certainty  actually  exclude  every  hypothesis  that  the  act  may 
have  been  committed  by  another  person,  but  the  hypothesis  intended 
is  a  reasonable  one  consistent  with  the  circumstances  and  facts  proved, 
and  the  supposition  that  the  act  may  have  been  committed  by  another 
person  must  not  be  out  of  harmony  with  the  evidence.  Schultz  v. 
State,  13  Texas,  401;  Hamlin  v.  State,  39  Texas  Crim.  App.,  606; 
Porch  V.  State,  50  Texas  Crim.  App.,  335.  The  fact  that  a  witness 
was  willing  to  state  that  some  other  person,  unnamed,  unidentified, 
and  whose  whereabouts  at  the  time  of  the  homicide  there  was  no  offer 
to  prove,  entertained  ill-will  towards  the  deceased,  afforded  no  rea- 
sonable hypothesis  accounting  for  his  death. 

The  proposed  evidence  whereby  the  appellant  offered  to  prove  by 
the  witness  McMahan  that  a  person  named  Fisher  claimed  that  Cham- 
berlain had  tried  to  waylay  and  kill  him  was,  we  think,  properly  re- 
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jected  as  hearsay.  Proof  was  admitted  that  Fisher  and  Chamberlain 
were  on  unfriendly  terms.  Fisher  was  present  and  available  as  a 
witness.  If  the  details  of  his  transactions  with  deceased  were  admis- 
sible as  evidence,  his  testimony  thereto  would  have  been  the  best  evi- 
dence. We  are  also  of  the  opinion  that  the  declaration  by  Mrs. 
Chamberlain,  the  wife  of  the  deceased,  made  some  time  before  his 
death,  that  she  had  left  home  because  of  mistreatment  by  her  hus- 
band, was  properly  rejected  under  the  hearsay  rule.  Her  testimony 
was  available. 

We  do  not  think  the  complaint  of  the  fact  that  the  sheriff  testified 
that  after  he  arrested  appellant  and  without  warning  him  he  received 
from  appellant  a  pair  of  shoes  which  he  subsequently  used  in  com- 
parison with  certain  tracks  found  about  the  scene  of  the  homicide, 
shows  an  infringement  on  the  statutory  rule  against  the  receipt  of  a 
confession  from  one  who  is  under  arrest  and  unwarned.  The  point 
seems  to  be  decided  against  the  appellant's  contention:  Walker  v. 
State,  7  Texas  App.,  245;  Thompson  v.  State,  45  Texas  Crim.  App., 
192 ;  and  various  cases  cited  in  Rose  *s  Notes  on  Texas  Reports,  vol.  5, 
50. 

The  appellant  on  his  trial  testified  that  at  the  time  the  homicide 
took  place  he  was  wearing  boots.  The  State  on  cross-examination 
proved  by  him  that  ''he  might  have  said  on  a  previous  trial  that  on 
Wednesday  after  th^  killing  he  had  stated  that  he  did  not  remember 
whether  he  had  on  boots  or  shoes  on  the  day  Mr.  Chamberlain  was 
killed."  The  admission  of  this  cross-examination  is  made  the  basis 
of  complaint  upon  the  ground  that  it  violated  the  statutory  rule 
against  repeating  the  statement  of  one  accused  of  crime  while  under 
arrest  and  unwarned.  We  understand  from  the  bill  that  on  the 
former  trial  the  sheriff,  without  objection,  testified  to  a  conversation 
with  the  appellani  touching  the  shoes  that  he  got  from  him  while  he 
was  under  arrest  and  unwarned,  and  that  on  that  trial  while  appel- 
lant was  not  under  arrest  he  voluntarily  took  the  stand  and  made 
the  statement  quoted  above.  We  think,  he  having  on  the  first  trial 
waived  any  objection  to  the  sheriff's  testimony  and  in  his  own  testi- 
mony upon  that  trial  given  his  explanation  of  his  conversation  with 
the  sheriff,  that  the  prosecution  was  within  its  rights  in  reproduc- 
ing on  this  trial  what  the  appellant  said  on  the  former  trial.  Branch's 
Texas  Crim.  Statutes,  sec.  328;  Collins  v.  State,  46  S.  W.  Rep., 
935. 

Two  witnesses  by  the  name  of  Stevens  gave  important  testimony 
for  the  State  in  detailing  a  conversation  between  appellant  and  his 
brother,  Ivan  Taylor,  and  between  Ivan  Taylor  and  the  uncle  of  the 
appellant,  during  which  conversation — according  to  the  testimony  of 
these  witnesses — certain  cartridges  were  obtained  and  appellant's  gun 
loaded  with  them.  The  appellant  on  cross-examination  laid  a  predi- 
cate to  impeach  these  witnesses  by  contradictory  testimony  given  by 
them  at  the  examining  trial,  and  upon  their  denial  that  they  made 
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contradictory  statements  the  appellant  introduced  evidence  going  to 
contradict  them  by  showing  that  their  testimony  on  the  examining 
trial  was  different  from  that  on  the  present  trial.  The  State  subse- 
quently supported  these  witnesses  by  statements  made  by  them  be- 
fore the  examining  trial  and  consistent  with  the  testimony  given  on 
the  trial  of  the  case.  While  the  courts  of  many  jurisdictions  reject 
this  character  of  testimony,  those  in  our  jurisdiction  have  uniformly 
received  it.  Bailey  v.  State,  9  Texas  App.,  99;  Hamilton  v.  State, 
36  Texas  Crim.  App.,  373;  White's  Texas  Code  of  Criminal  Proced- 
ure, Sec.  1119,  p.  729,  sub-division  4;  Branch's  Annotated  Texas 
Penal  Code,  Sees.  181  and  182;  Cyc.  vol.  40;  p.  2760.  We  discern 
in  the  instant  case  no  deviation  from  the  rule  of  evidence  prevailing  in 
this  State  permitting  a  witness  who  has  been  impeached  by  proof  of 
contradictory  statements  to  be  sustained  by  proof  of  statements  in 
harmony  with  those  made  by  him  upon  the  trial,  where  the  sustain- 
ing statements  are  made  under  circumstances  disclosing  no  motive  to 
state  other  than  the  truth. 

The  same  complaint  is  made  of  the  receipt  of  testimony,  from  the 
witness  Morris,  the  bill  stressing  the  fact  that  the  effort  to  impeach 
Morris  was  by  showing  that  his  testimony  given  at  the  examining 
trial  in  June  was  not  in  harmony  with  that  given  by  him  upon  the 
second  trial  of  the  case,  and  the  sustaining  testimony  was  that  given 
by  him  upon  the  first  trial  of  the  case  following  the  examining  trial 
in  June.  The  witness  on  his  cross-examination  denied  making  the 
conflicting  statements,  and  there  was  developed  no  interest  of  his  in 
the  case  to  furnish  a  motive  for  changing  his  testimony  between  the 
time  he  testified  on  the  examining  trial  in  June  and  that  on  which  he 
gave  his  testimony  in  November.  We  have  been  referred  to  no  in- 
stances in  which  the  court  has  held  that  the  lapse  of  time  was  the  test 
of  the  admissibility  of  such  testimony,  though  our  attenfion  has  been 
drawn  to  a  number  of  cases  in  which  the  sustaining  evidence  related 
to  conversations  or  statements  made  by  the  witness  subsequent  to  the 
impeaching  statements.  See  Ilardin  v.  State,  57  Texas  Crim.  Rep., 
401,  123  S.  W.  Rep.,  615;  Pitts  v.  State,  60  Texas  Crim.  Rep.,  524, 
132  S.  W.  Rep.,  801;  Northcut  v.  State,  70  Texas  Crim  Rep.,  577, 
158  S.  W.  Rep.,  1004;  Baldwin  v.  State,  199  S.  W.  Rep.,  468;  Frank- 
lin  V.  State,  88  S.  W.  Rep., '357:  Vanhooser  v.  State.  55  Texas  Crim. 
Rep.,  114,  113  S.  W.  Rep.,  285;  Johnson  v.  State.  42  Texas  Crim. 
Rep.,  377,  60  S.  W.  Rep..  48.  Our  conclusion  is  that  the  objection 
made  applies  to  the  weight  and  not  to  the  admissibility  of  the  evi- 
dence. 

Appellant's  mother,  appearing  as  a  witness  for  him,  testified  that 
at  the  time  of  the  homicide  he  was  wearing  boots  and  not  wearing 
shoes.  The  State  proved  by  her  on  cross-examination  that  in  her 
testimony  given  at  the  habeas  corpus  hearing,  she  did  not  make  any 
statement  to  the  effect  that  appellant  was  wearing  boots.  This  in- 
quiry appears  from  th^  bill  to  have  been  made  and  answered  with- 
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out  objection.  The  State  then  made  a  further  inquiry  of  the  wit- 
ness, asking  her  if  she  did  not  know  at  the  time  she  was  testifying  on 
the  habeas  corpus  trial  that  the  State  was  contending  that  her  son 
wore  a  pair  of  shoes  at  the  time  of  the  killing,  and  these  shoes  had 
been  obtained  from  him  and  fitted  into  certain  tracks  found  near  the 
scene  of  the  killing  and  that  these  shoes  fitted  into  the  tracks,  and  that 
the  State  expected  to  make  such  proof  against  her  son  on  his  trial. 
She  gave  an  aflSrmative  answer  to  this  inquiry,  and  it  is  made  the 
basis  of  complaint. 

It  appears  from  the  bill  of  exceptions  that  by  way  of  explanation 
it  was  shown  that  the  testimony  on  the  habeas  corpus  trial,  which 
only  involved  the  question  of  bail — which  was  granted — was,  at  the 
request  of  the  judge  trying  it,  made  brief,  and  that  there  was  not  a 
full  development  of  the  case.  With  this  before  the  court,  and  with- 
out objection,  the  fact  that  Mrs.  Taylor  had  not  on  the  habeas  corpus 
hearing  mentioned  her  son's  wearing  boots,  we  deem  it  not  improper 
for  the  State,  as  bearing  upon  the  credibility  of  the  testimony  that 
she  had  given,  to  show  that  she  at  the  habeas  corpus  trial  understood 
the  importance  of  proving  her  son  wore  boots  on  the  day  of  the  homi- 
cide. The  suggestion  in  the  bill  that  the  question  was  so  framed  as 
to  carry  to  the  jury  by  hearsay  the  contention  of  the  State  at  the 
time  of  the  habeas  corpus  trial,  if  a  just  criticism,  is  not  by  us  re- 
garded as  a  material  one,  for  the  reason  that  the  accepted  qualifica- 
tion of  the  bill  discloses  that  the  information  conveyed  by  the  inquiry 
related  to  facts  already  before  the  court.  From  the  qualification  we 
quote  the  following:  **The  facts  showed  that  on  Wednesday  after 
the  killing  on  Friday  the  sheriff  arrested  defendant  and  after  his  ar- 
rest procured  from  him  a  pair  of  shoes  and  compared  these  shoes 
with  the  tracks  found  going  to  and  from  the  place  of  the  killing.  Be- 
fore the  trial  of  the  habeas  corpus  and  before  the  mother  of  the  de- 
fendant testified  on  that  trial,  the  attorneys  for  defendant  and  the 
defendant  knew  that  the  sheriff  had  testified  that  the  defendant  had 
told  him  that  he  had  on  the  shoes  on  the  day  of  the  killing,  and  knew 
that  the  sheriflP  testified  that  the  shoes  given  him  by  defendant  when 
compared  with  the  tracks  at  the  place  of  the  killing  fitted  the  tracks 
exactly." 

The  court  ordered  a  special  venire  of*  160  men.  There  had  been 
selected  by  the  jury  commissioners  persons  to  serve  as  petit  jurors 
for  each  of  the  four  weeks  of  the  term,  and  each  of  these  names  were 
written  upon  a  separate  slip  of  paper,  placed  in  a  box,  and  there 
were  drawn  therefrom  160  names  which  were  placed  upon  the  list 
and  furnished  to  the  sheriff,  in  connection  with  a  special  venire  writ, 
and  summoned  by  the  sheriff  to  serve  as  the  special  venire  in  appel- 
lant's case.  Appellant,  by  a  timely  motion,  objected  to  this  proced- 
ure, claiming  that  it  was  unauthorized  by  law. 

Prior  to  the  year  1907  there  was  in  the  Code  of  Criminal  Proced- 
ure, Art.  647,  which  was  as  follows:    ''Whenever  a  special  venire  is 
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ordered,  all  the  names  of  all  the  persons  selected  by  the  jury  com- 
missioners to  do  jury  service  for  the  term  at  which  such  venire  is  re- 
quired shall  be  placed  upon  tickets  of  similar  size  and  color  of  paper, 
and  the  tickets  placed  in  a  box  and  well  shaken  up;  and  from  this 
box  the  clerk,  in  presence  of  the  judge,  in  open  court,  shall  draw  the 
number  of  names  required  for  such  special  venire,  and  shall  prepare 
a  list  of  such  names  in  the  order  in  which  they  are  drawn  from  the 
box,  and  attach  such  list  to  the  writ  and  deliver  the  same  to  the 
sheriff/' 

By  the  Act  of  April  18,  1907,  an  amendment  to  the  jury  law  was 
enacted  in  which  Art.  647  was  re-written  so  that  it  read  as  follows : 
**  Whenever  a  special  venire  is  ordered  the  clerk  or  his  deputy,  in 
the  presence  and  under  the  direction  of  the  judge,  shall  draw  from 
the  wheel  containing  the  names  of  jurors,  the  number  of  names  re- 
quired for  such  special  venire,  and  shall  prepare  a  list  of  such  names 
in  the  order  in  which  they  are  drawn  from  the  wheel,  and  attach 
such  lists  to  the  writ  and  deliver  the  same  to  the  sheriff,  and  the 
cards  containing  such  names  shall  be  sealed  up  in  an  envelope  and 
shall  be  retained  by  the  clerk  for  distribution,  as  herein  provided. 
If  from  the  names  so  drawn  any  of  the  men  are  empaneled  on  the 
jury  and  serve  as  many  as  four  days,  the  cards  containing  the  names 
of  the  men  so  serving  shall  be  put  by  the  clerk,  or  his  deputy,  in  the 
box  provided  for  that  purpose,  and  the  cards  containing  the  names  of 
the  men  not  empaneled  shall  again  b^  placed  by  the  clerk,  or  his 
deputy,  in  the  wheel  containing  the  names  of  the  eligible  jurors." 

In  the  revision  of  the  Code  in  1911,  Article  647  as  last  above  quoted 
is  brought  forward  as  Article  660,  while  Article  647,  as  it  previously 
existed,  is  omitted  from  the  Code.  The  appellant  rightly  contends 
that  the  effect  of  this  procedure  was  to  repeal  the  provisions  of  the 
old  Article  647  and  substitute  therefor  the  new  provisions  thereof 
now  embodied  in  Section  660  of  the  C.  C.  P.  The  other  provisions  of 
the  act  of  1907  render  the  amended  section.  Article  660,  effective 
only  in  those  counties  in  which  the  jury  wheel  is  in  vogue,  and  such 
wheel  not  being  in  use  in  the  county  in  which  the  trial  took  place, 
the  appellant  contends  that  the  special  venire  in  his  case  was  selected 
in  accord  with  the  terms  of  and  provisions  of  the  statute  which  was 
repealed,  and  that  by  reason  thereof  his  motion  to  quash  the  venire 
writ  should  have  been  sustained. 

Treating  the  old  Article  647,  quoted  above,  as  repealed,  there  re- 
mained in  the  statute  on  the  subject  Article  655,  which  is  as  follows : 
**A  'special  venire'  is  a  writ  issued  by  order  of  the  district  court,  in 
a  capital  case,  commanding  the  sheriff  to  summon  such  a  number  of 
persons,  not  less  than  thirty-six,  as  the  court  in  its  discretion  may 
order." 

Other  articles  provide  that  either  the  State  or  the  accused  may  se- 
cure an  order  for  a  special  venire.  Article  658  provides  that  the 
order  shall  specify  the  number  of  persons  to  be  summoned,  and  the 
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time  that  they  shall  appear.  Article  659  provides  for  the  setting  of 
capital  cases.  Art.  661  provides:  ** Whenever  the  names  of  the  per- 
sons selected  by  the  jury  commissioners  to  do  jury  service  for  the 
term  shall  have  been  drawn  one  time  to  answer  summons  to  a  venire 
facias,  then  the  names  of  the  persons  selected  by  the  said  commis- 
sioners, and  which  form  the  special  venire  list,  shall  be  placed  upon 
tickets  of  similar  size  and  color  of  paper,  and  the  tickets  placed  in  a 
box  and  well  shaken  up ;  and,  from  this  box,  the  clerk,  in  the  presence 
of  the  judge,  in  open  court,  shall  draw  the  number  of  names  required 
for  further  service  and  shall  prepare  a  list  of  such  names,  in  the 
order  in  which  they  are  drawn  from  the  box,  and  attach  such  list  to 
the  writ,  and  deliver  the  same  to  the  sheriff ;  and  it  sliall  furthermore 
be  the  duty  of  the  clerk  and  he  shall  prevent  the  name  of  any  person 
from  appearing  more  than  twice  on  all  of  such  lists. '  * 

Art.  661a  is  as  follows:  ** Whenever  district  court  shall  have  con- 
vened, and  a  day  shall  have  been  set  for  the  trial  of  the  different 
capital  cases  which  call  for  a  special  venire,  the  men  whose  names 
may  have  been  drawn  to  answer  summons  to  the  venire  facias  in  the 
different  capital  cases  shall  be  immediately  notified  by  the  sheriff  to 
be  in  attendance  on  the  court  on  the  day  and  week  for  which  they 
were  respectively  drawn  to  serve  as  veniremen  for  said  day  and  week ; 
and  such  notice  shall  be  given  at  least  one  day  prior  to  the  time  when 
such  duty  is  to  be  performed,  exclusive  of  the  day  of  service.*' 

This  article  is  also  found  in  the  Civil  Statutes,  1911,  Article  5161. 
The  appointment  of  jury  commissioners,  and  their  oath  and  quali:fi- 
cations  is  provided  by  Title  7,  Chapter  1,  C.  C.  P.,  and  by  Articles 
5135-5136  of  the  Civil  Statutes  they  are  required  to  select  persons 
to  serve  as  jurors  for  the  week,  and  to  place  the  names  on  folded 
paper  in  a  box  and  draw  therefrom  jurors  for  each  week  of  the  terra. 
Other  provisions  provide  that  these  jurors  for  the  week  shall  be  listed 
and  preserved  by  the  clerk,  and  it  is  from  such  a  list  that  the  special 
venire  in  the  instant  case  was  drawn. 

The  right  of  trial  by  jury  is  guaranteed  by  the  Constitution,  and 
the  Legislature  given  power  to  pass  such  laws  as  may  be  needed  to 
regulate  the  same  and  maintain  its  purity  and  efficiency.  Constitu- 
tion, Art.  1,  Sec.  15.  The  jurisdiction  to  try  felony  cases  having 
been  conferred  by  the  Constitution  upon  the  District  Courts,  it  fol- 
lows that  they  are  not  without  power  to  organize  a  jury  to  comply 
with  the  mandate  of  the  Constitution.  In  organizing  a  jury,  how- 
ever, they  must  follow  the  procedure  designated  by  the  Legislature, 
but  in  the  absence  of  statutes  prescribing  the  manner  in  which  the 
jury  is  to  be  selected  and  formed,  the  trial  by  jurj'  will  not  thereby 
fail,  but  the  courts  may  supply  the  omissions.  Clawson  v.  United 
States,  114  U.  S.,  477;  Lovejoy  v.  United  States,  128  U.  S.,  173; 
Green  v.  State,  53  Texas  Crim.  Rep.,  490;  Ruling  Case  Law,  vol.  16, 
p.  231,  Sec.  49. 
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It  is  our  opinion  that  the  unrepealed  statutes  referred  to  furnish 
authority  for  ordering  the  special  venire  drawn  from  the  list  pre- 
pared by  the  jury  commissioners.  If  it  be  conceded,  however,  that 
the  repeal  of  Article  647  left  no  statutory  method  for  selecting  the 
veniremen,  then  the  method  adopted  by  the  court  in  exerting  its  in- 
herent power  to  obtain  a  venire  was  not  opposed  to  any  law,  and  it 
not  appearing  that  it  resulted  in  any  injury  to  appellant,  the  refusal' 
to  quash  the  writ,  was  not  in  error. 

Finding  in  the  record  no  error  which  would  authorize  the  reversal 
of  the  judgment,  its  affirmance  is  ordered. 

Affirmed. 


ON   REHEARING. 

May  12,  1920. 


LATTIMORE,  Judge. — Appellant  moves  for  a  rehearing,  com- 
plaining of  the  insufficiency  of  the  evidence,  and  of  the  original  opin- 
ion of  the  court  in  holding  that  the  same  fairly  supported  the  ver- 
dict. 

We  decline  to  interfere  with  verdicts  of  juries  when  the  evidence 
is  conflicting,  and  onJy  act  in  such  matters  when  the  record  is  so  bare 
of  supporting  facts  as  to  lead  us  to  conclude  that  the  result  must  have 
come  through  some  passion  or  prejudice,  or  when  the  verdict  is  such 
as  that  a  reasonable  mind  is  unable  to  assent  to  the  conclusion  reached 
by  the  jury.  In  this  case,  not  only  is  there  a  predicate  of  ill-feeling 
extending  over  a  time  preceding  the  homicide,  but  also  a  fresh  provo- 
cation on  the  day  thereof,  followed  by  acts  of  the  appellant,  and  con- 
siderable evidence  pointing  srtongly  toward  an  intention  to  do  harm 
to  the  deceased,  further  supported  by  evidence  which,  in  our  opinion, 
might  lead  a  dispassionate  mind  to  the  conclusion  of  his  guilt. 

In  addition  to  the  discussion  of  the  testimony  had  in  the  original 
opinion,  we  call  attention  to  the  fact  that  it  was  shown  that  the  time 
of  sunset  on  the  day  of  the  homicide  was  4:53  P.  M. ;  that  witness 
Everett  Stevens  says  that  just  before  sundown,  on  his  way  to  Taylor  *8 
store,  he  passed  near  where  the  homicide  took  place,  and  heard  some 
kind  of  an  explosion;  saw  the  riderless  horse  of  deceased  near  the 
fence,  on  the  right  side,  seemingly  excited,  and  looking  from  side  to 
side ;  and  that  he  saw  a  man  walking  apparently  away  from  the  place 
where  the  killing  occurred,  having  on  a  coat  similar  in  color  and  ap- 
pearance to  that  worn  by  appellant  that  afternoon.  This  witness 
went  on  to  Taylor's  store,  where  he  got  his  brother  and  cousin  in  a 
few  minutes.  .  .  . 
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Witness  Cast  saw  deceased  on  horseback  just  a  little  before  sun- 
down, at  a  point  less  than  a  mile  from  the  place  where  he  was  killed, 
going  in  that  direction  in  a  gallop. 

Witness  Arthur  Gabriel  testified  that  at  about  3:30  or  4  o'clock 
that  afternoon,  he  and  Hugh  Taylor,  who  was  a  cousin  of  appellant, 
went  to  a  certain  culvert  under  the  road,  where  they  found  a  number 
of  bottles  of  whisky,  of  which  they  drank  freely,  and  then,  taking 
some  of  the  liquor  with  them,  they  went  down  to  Taylor's  store, 
where  it  seems  all  parties  took  several  drinks,  and  that  about  a  half 
an  hour  later,  witness,  appellant,  and  Hugh  Taylor,  got  on  their 
horses  and  started  back  to  the  said  culvert  for  more  whisky;  that  on 
their  way,  they  met  deceased,  who  was  on  horseback.  The  witness 
and  Hugh  Taylor  stopped,  and  appellant  who  was  not  on  speaking 
terms  with  deceased  rode  fifteen  or  twenty  steps  further,  and  also 
stopped.  Witness  asked  deceased  to  have  a  drink,  and  handed  him 
a  bottle  of  the  whisky,  which  was  branded  ** Taylor,''  or  **01d  Tay- 
lor," and  deceased  took  the  bottle,  but  did  not  drink.  He  looked  at 
it;  said  is  was  good  whisky,  but  had  a  sorry  name,  at  which  Hugh 
Taylor  seemed  to  take  offense,  and  said  that  was  his  name;  where- 
upon, deceased  repeated  the  statement,  saying  that  it  was  good  whis- 
ky, but  had  a  sorry  name.  Hugh  protested  again  at  having  the 
Taylor  name  run  down,  and  deceased  then  said,  ''Don't  take  offense 
at  what  I  say,"  or  substantially  that,  and  Hugh  continued  to  protest 
against  having  his  name  run  down ;  when  deceased  reached  over  and 
grabbed  Hugh,  and  drew  back  to  hit  him,  but  Hugh  pushed  him  back, 
and  as  deceased  tried  to  get  at  him,  Hugh  ran  off  west  on  his  horse. 
Deceased  started  after  Hugh,  but  witness  Gabriel  caught  his  horse 
by  the  bridle,  and  told  him  not  to  pay  any  attention  to  what  Hugh 
said,  as  he  was  drinking.  Deceased  told  witness  to  turn  the  horse 
loose,  and  drew  the  bottle  which  he  had  in  his  hand  back  as  though 
to  strike  witness,  who  then  loosed  his  hold  upon  the  bridle,  and  de- 
ceased went  off  down  the  road  after  Hugh.  This  witness  further,  said 
that  when  he  left  the  spot,  appellant  was  sitting  on  his  horse  in  the 
road. 

Mrs.  Hugh  Taylor  testified  that  she  lived  about  a  mile  from  Taylor's 
Store,  and  that  she  was  at  said  store  the  afternoon  of  the  homicide, 
and  saw  appellant  bring  a  shotgun  there  and  leave  it  with  Dick  Tay- 
lor. She  further  stated  that  she  left  the  store  about  four  o  'clock,  and 
got  home  before  night;  that  shortly  after  she  got  home,  appellant 
came  to  her  house,  and  wanted  a  gun,  stating  as  his  reason  for  want- 
ing it,  that  deceased  had  raised  a  row  down  there,  and  had  Hugh  cut 
off  from  home,  and  that  he  wanted  the  gun  to  help  Hugh.  Witness 
did  not  let  him  have  the  gun. 

John  Gabriel  testified  that  he  saw  appellant,  Hugh  Taylor,  and  the 
witness's  son  Arthur,  ride  by  his  house  on  the  afternoon  of  the  homi- 
cide, going  west.  Later  he  saw  appellant  alone  going  east  toward 
Taylor's  store,  in  a  lope,  and  that  in  about  twenty  or  twenty-five 
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minutes  after  appellant  passed,  deceased  also  passed  on  horseback, 
going  in  the  same  direction. 

Two  witnesses  named  Stevens  testified  that  they  were  at  Taylor's 
store  on  the  afternoon  of  the  homicide,  and  that  appellant  came  there 
and  got  his  shotgun  and  left.  One  of  the  boys  said  that  appellant's 
brother  Ivan,  who  was  there  at  the  time,  called  for  some  cartridges, 
aif3  witness  thought  he  called  for  buckshot  cartridges.  After  appel- 
lant and  Ivan  left  the  store,  this  witness  remained  until  Everett  Stev- 
ens came  to  the  store  in  his  buggy,  and  they  all  left  just  about  sun- 
down ;  and  they  say  that  the  time  after  appellant  left,  and  until  Ever- 
ett Stevens  came,  would  not  exceed  thirty  minutes. 

Another  witness,  named  Morris,  testified  that  on  the  afternoon  of 
the  killing,  he  stayed  at  Taylor's  store  until  about  sundown,  and  that 
a  short  time  before  sundown  he  saw  appellant  and  his  brother  near 
the  corner  of  said  store,  talking,  and  heard  appellant  say  to  his  broth- 
er, *' Don't  shoot  too  low."  Deceased  was  killed  by  buckshot,  evi- 
dently fired  from  a  shotgun,  and  was  killed  somewhere  near  sun- 
down on  Christmas  Eve  day,  1915.  We  mention  these  facts  because 
they  seem  to  place  appellant  so  near,  in  point  of  time  and  place,  to 
the  scene  of  the  killing,  with  a  weapon  such  as  actually  inflicted  the 
fatal  wound,  and  with  evil  purpose  in  his  heart  toward  deceased, 
which  are  such  cogent  facts,  in  addition  to  the  tracks  and  other  evi- 
dence mentioned  in  the  original  opinion,  as  to  lead  us  to  conclude 
that  we  are  not  willing  to  assent  to  the  proposition  that  this  verdict 
is  without  evidence  to  support  it.  Some  of  the  witnesses  were  at- 
tacked, and  former  statements  testified  to  somewhat  variant  from 
those  given  on  the  trial,  but  these  are  matters  for  the  jury,  which 
they  have  settled  adversely  to  appellant. 

•  Objecting  to  our  disposition  of  his  complaint  against  the  method 
by  which  the  jurors  were  selected,  appellant  strongly  urges  that 
there  was  no  statutory  direction,  as  he  claims,  for  the  selection  of  the 
special  venire;  and  that  under  the  provisions  of  Article  26,  Vernon's 
C.  C.  P.,  resort  must  be  had  to  the  rules  of  the  common  law,  when 
no  statutory  provisions  appear;  that  there  should  have  been  in  this 
ease  merely  an  open  venire,  addressed  to  some  officer,  as  is  the  com- 
mon-law practice,  and  that  such  officer  should  have  been  left  free  to 
select  such  jurors  as  he  saw  fit.  We  might  dispose  of  this  matter  by 
saying  that  the  right  to  a  special  venire  in  a  capital  case  arises  wholly 
by  statute ;  that  no  such  procedure  as  a  special  venire  was  known  to 
the  common  law  under  which  a  venire  facias  was  ordered  in  any  case 
where  the  necessity  for  a  jury  arose,  and  no  distinction  existed  be- 
tween the  rule  in  capital  and  other  felonies,  and  the  officer  executing 
the  writ  selected  and  summoned  the  jury.  The  provisions  of  our 
statute  regarding  jury  commissioners,  and  fixing  their  duties  when 
selecting  men  to  act  as  jurors  during  the  entire  term  of  court,  many 
of  which  were  referred  to  in  the  original  opinion,  were  not  aflFected 
as  to  counties  having  no  city  of  20,000  population,  by  the  jurv  wheel 
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law,  and  we  find  numerous  specific  statutes  in  force  at  the  time  of 
this  trial  giving  to  both  the  State  and  defendant  the  right  to  special 
venires  (Arts.  656-657,  Vernon's  C.  C.  P.) ;  directing  that  the  court 
shall  set  such  capital  cases  for  a  particular  day  (Art.  659,  Vernon's 
C.  C.  P.) ;  entering  an  order  specifying  the  number  of  persons  who 
shall  compose  the  special  venire  in  capital  cases  (Art.  658,  Vernon's 
C.  C.  P.) ;  directing  that  the  sheriff  shall  notify  the  men  whose  nattes 
had  been  drawn  to  answer  the  summons  to  the  venire  in  the  different 
capital  cases,  to  be  in  attendance  on  the  day  for  which  they  were 
drawn,  etc.  (Art.  661a,  Vernon's  C.  C.  P.)  It  seems  diflScult  to  see 
how  it  could  be  contended,  in  view  of  these  statutory  provisions,  that 
there  were  no  statutory  rules  in  such  case  and  that  it  was  proper  to 
resort  to  common-law  methods,  which  would  be  in  violation  of  said 
statutes. 

It  was  very  material  to  show  that  appellant  wore  shoes  at  the  time 
of  the  homicide,  for  reasons  stated  in  the  original  opinion.  The 
sheriff  testified  that  at  or  about  the  time  he  arrested  appellant,  he 
got  from  him  a  pair  of  shoes,  which  he  fitted  in  certain  tracks  lead- 
ing up  to  and  away  from  a  point  near  where  deceased  was  killed,  and 
where  there  was  more  or  less  evidence  of  an  ambush.  The  record 
discloses  that  the  shoes  were  obtained  while  appellant  was  under  ar- 
rest, but  he  seems  to  have  voluntarily  given  them  to  the  officers.  No 
conversation  had  at  the  time  is  in  the  record.  Objection  was  made 
to  this  testimony,  and  it  is  now  again  insisted  that  it  was  erroneous. 
We  have  fully  discussed  this  matter,  and  held  adversely  to  the  con- 
tention of  appellant  in  the  recent  case  of  Rippey  v.  State,  86  Texas 
Crim.  Rep.,  539,  219  S.  W.  Rep.,  463. 

On  the  instant  trial,  appellant  swore  that  he  wore  boots  on  the  day 
of  the  homicide.  On  cross-examination,  he  was  asked  if  on  a  former 
trial  of  this  case,  he  did  not  state,  in  response  to  a  question  by  his 
own  counsel,  that  he  had  told  the  sheriff,  when  arrested,  that  he  did 
not  remember  whether  he  had  on  boots  or  shoes  on  the  day  of  the 
killing.  Over  objection,  he  answered  that  he  might  have  so  testified. 
This  seems  clearly  admissible,  under  all  the  rules.  If,  while  on  the 
stand,  he  had  been  asked  by  the  State  relative  to  a  statement  made 
by  him  on  a  former  trial,  and  it  was  now  made  to  appear  that  such 
former  statement  was  a  matter  not  then  admissible,  and  about  which 
he  had  been  compelled,  over  proper  objection,  to  answer,  a  different 
question  would  have  been  presented,  and  we  would  hold  the  objection 
well  taken,  but  it  is  well  settled  that  the  testimony  of  one  accused, 
given  on  a  former  trial,  may  be  reproduced  against  him,  even  though 
at  the  time  he  so  took  the  stand,  he  was  in  custody  and  unwarned. 
See  Branch's  Ann.  P.  C,  See.  80.  Such  statements  made  in  the  vol- 
untary testimony  of  an  accused,  even  though  he  be  in  custody  and 
unwarned,  and  inadmissible  against  him  on  his  first  trial,  or  any  sub- 
sequent trial,  as  original  evidence,  become  admissible  if  he  volunteers 
in  his  testimony,  ^\hile  a  witness  for  himself,  a  statement  embracmg 
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or  containing  what  he  said  to  the  officer  when  arrested.  Appellant 
cites  the  case  of  Walker  v.  State,  28  Texas  Crim.  App.,  112,  as  by 
analogy  supporting  his  contention  that  this  question  was  inadmissi- 
ble. We  cannot  agree  with  same.  Judge  Willson,  in  the  Walker 
case,  held  to  be  inadmissible,  the  statement  offered  as  a  voluntary 
statement  made  by  the  accused  on  his  examining  trial,  but  the  learned 
judge  held  that  this  statement  was  not  made  as  a  voluntary  state- 
ment, was  not  authenticated  by  the  magistrate ;  that  the  accused  was 
not  warned,  nor  were  any  statements  made  by  him  found  to  be  true. 

One  Virgil  Morris  testified  for  the  State  as  to  a  conversation  be- 
tween appellant  and  his  brother,  which  he  said  took  place  near  sun- 
down on  the  day  of  the  homicide.  Appellant  strongly  attacked  this 
witness  by  testimony  to  the  effect  that  on  a  habeas  corpus  trial  held 
in  June,  1916,  and  also  in  a  conversation  had  about  the  time  of  the 
examining  trial,  held  probably  in  January  of  the  same  year,  said  wit- 
ness made  statements  fixing  the  time  of  the  conversation  between  ap- 
pellant and  his  brother  as  earlier  in  the  day.  To  sustain  said  wit- 
ness, the  State  offered  the  testimony  he  gave  upon  the  first  trial  of 
this  ease  in  November,  1916,  and  also  a  written  statement  made  by 
the  witness  in  February,  1919,  wherein  on  both  occasions  he  stated 
that  the  said  conversation  occurred  about  sundown.  The  appellant 
objected  to  the  consistent  statement  made  by  the  witness  in  Novem- 
ber, 1916,  upon  the  ground  that  it  was  an  attempt  to  sustain  the  wit- 
ness by  proof  of  a  consistent  statement  made  by  him  after  the  date 
of  the  impeaching  statement.  In  White  v.  State,  42  Texas  Crim. 
Rep.,  567,  this  Court  held  admissible  a  consistent  statement  made 
one  day  after  the  date  of  the  impeaching  statement,  no  corruptive 
influence  appearing  to  have  approached  the  witness  in  the  interim. 
See  Hudson  v.  State,  49  Texas  Crim.  Rep.,  24,  90  S.  W.  Rep.,  177; 
Brookbank  v.  State,  55  Ind.,  169 ;  State  v.  Hendricks,  32  Kansas  559. 

Appellant  cites  a  number  of  authorities,  all  of  which  we  have  ex- 
amined, among  them  being  Elliott  v.  Pearl,  10  Peters  412  and  Conrad 
V.  Griffey,  52  U.  S.,  480.  We  have  the  most  profound  respect  for  the 
court  rendering  these  opinions,  but  observe  that  it  is  the  practice  of 
that  Court  to  hold  all  evidence  of  such  corroborative  statements  in- 
admissible; but  these  two  cases  go  further,  and  hold  that  this  is  es- 
pecially true  of  statements  subsequent  in  date  to  the  impeaching 
statement;  and  the  reason  given  is,  that  to  hold  otherwise  would  en- 
able a  witness,  knowing  the  likelihood  of  his  impeachment  by  proof 
of  contradictory  statements,  to  build  up  a  false  corroboration  by 
making  to  many  persons  consistent  statements.  Queener  v.  Morrow, 
41  Tenn.,  123,  is  also  cited,  but  this  case  is  decided  upon  a  different 
proposition,  it  therefrom  appearing  that  the  consistent  statements 
were  made  by  witnesses  while  in  jail,  where  they  were  thrown  at  the 
instance  of  plaintiff,  such  consistent  statements  being  made  to  the 
plaintiff,  and  being  in  his  favor ;  and  the  appellate  court  rejects  them, 
because  tainted  by  interest  and  improper  influence.    State  v.  Caddy, 
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15  S.  Dak.  167,  is  also  cited,  but  what  is  there  said  relative  to  the 
admissibility  of  subsequent  consistent  statements,  is  wholly  dicta,  as 
the  court  held  said  corroborative  statements  admissible  under  the 
circumstances  of  that  case.  State  v.  Moon,  20  Idaho,  202,  is  cited 
The  same  is  likewise  not  in  point,  and  its  utterances  bearing  upon 
this  question  are  dicta. 

We  would  decline  to  follow  State  v.  Petty,  21  Kas.,  54,  and  Stim 
V.  Nelson  (Kas.),  70  Pac.  355.  These  two  cases  seem  to  support  ap- 
pellant's contention.  In  the  Petty  case,  a  homicide  had  been  com- 
mitted. The  wife  of  deceased — one  Mrs.  Clark — was  a  witness  for  the 
State,  and  testified  that  Petty  was  one  of  the  men  who  killed  her  hus- 
band. The  accused  asked  her  if  some  two  hours  after  the  homicide 
she  had  not  told  one  Tatman  that  she  did  not  know  who  killed  her 
husband?  She  denied  this,  and  the  accused  used  Tatman  as  a  wit- 
ness. He  swore  that  she  did  so  state  to  him  some  two  hours  after  Mr. 
Clark  was  killed.  Thereupon,  the  State  put  on  the  stand  one  Guffey, 
who  said  that  about  one  hour  after  the  homicide,  ]\Irs.  Clark  told  him 
that  the  accused  was  one  of  the  men  who  killed  her  husband;  the 
State  also  put  on  the  stand  three  other  witnesses,  who  testified  that 
on  the  evening  of  the  same  day,  Mrs.  Clark  told  them  that  the  accused 
was  one  of  the  men  who  slew  her  husband.  The  appellate  court  held 
Guffey 's  testimony  admissible,  because  he  said  the  consistent  statement 
was  made  to  him  an  hour  before  Tatman  claimed  the  impeaching 
statement  to  have  been  made  to  him,  but  rejected  the  testimony  of  the 
three  witnesses  to  whom  consistent  statements  were  made  later  on 
the  same  day,  because  of  the  fact  that  they  were  made  subsequent  to 
the  time  fixed  by  Tatman.  We  are  unable  to  follow  a  holding  that 
seems  so  to  grasp  at  the  shadow  and  reject  the  substance,  and  that 
seems  also  to  be  based  on  the  acceptance  by  the  court  of  the  fact  that 
Tatman  told  the  truth,  and  that  Mrs.  Clark  was  thereby  shown  to  have 
falsified.  The  question  involved  in  every  case  like  this  is  the  truth  of 
the  present  narrative  given  by  the  witness  on  the  instant  trial.  As 
affecting  this  question,  the  court  permits  the  opposing  party  to  show 
inconsistent  statements  made  by  the  witness  at  other  times,  and  in 
such  case  many  jurisdictions,  our  own  among  them,  allow  the  witness 
so  attacked  to  be  supported  by  testimony  of  consistent  statements. 
Many  of  the  authorities  seek  to  confine  the  time  of  such  consistent 
stateni3nts  to  a  period  near  the  time  of  the  occurrence  involved,  but  we 
are  unable  to  grasp  the  force  of  this  position  in  those  cases  where 
the  attack  is  not  based  on  the  approach  to  the  witness  of  some  corrup- 
tive influence,  but  is  based  on  the  hypothesis  that  the  witness  is  one 
reckless  of  the  truth,  and  by  reason  thereof,  has  made  statements  con- 
tradictory to  the  one  given  in  evidence.  We  think  the  question  of  time 
only  material  as  affecting  the  weight  of  the  testimony,  this  being  for 
the  jury.  It  is  evident  that  there  can  be  no  time  limit  placed  on  the 
attacking  statement,  and  that  it  is  permissible  to  prove  against  a  wit- 
ness that  he  made  contradictory  statements  at  any  time  or  place  prior 
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to  his  utterance  on  the  witness-stand  in  the  instant  ease.  It  is  also 
true  that  the  greater  the  number  of  such  contradictory  statements,  the 
more  forcible  the  assault  on  said  witness.  If  the  rule  be  adopted  at 
all,  that  consistent  statements  are  provable,  it  seems  impossible  to  fix 
any  arbitrary  limit  of  time  to  the  admissibility  of  such  statements,  and 
especially  does  it  seem  to  us  a  misconception  of  the  whole  question,  to 
allow  the  impeaching  party  to  fix  a  date  upon  which  he  states  the  im- 
peachment statement  was  made,  and  to  then  refuse  to  allow  the  intro- 
duction of  any  supporting  statement  subsequent  in  date  to  the  one 
fixed  in  such  impeachment.  As  stated,  the  question  involved  is  the 
present  truthfulness  of  the  witness,  and  to  permit  the  attacking  party 
to  select  any  date  from  the  time  of  the  occurrence  testified  to,  down 
to  the  moment  of  testifying,  as  his  point  of  attack,  and  to  refuse  the 
attacked  witness  the  privilege  of  covering  any  time  in  the  defense  sub- 
sequent to  the  date  fixed  by  the  attack,  is  to  give  a  weight  to  the  at- 
tack; a  credit  to  the  impeaching  testimony,  for  which  there  is  neither 
reason  nor  logic.  Mr.  Tatman  swears  that  Mrs.  Clark  told  him  two 
hours  after  the  death  of  her  husband  that  she  did  not  know  who  killed 
him.  She  swears  that  she  did  not  tell  Mr.  Tatman  this.  Hence,  there 
arises  this  conflict  between  Mrs.  Clark  and  Mr.  Tatman.  The  State 
then  offers  to  prove  that  subsequently,  and  on  the  same  day,  Mrs. 
Clark  told  other  people  that  Petty  killed  her  husband,  and  this  is  re-^ 
jected.  There  is  no  reason  for  such  holding.  In  the  case  of  the  State 
V.  Hendricks,  32  Kas.,  559,  the  opinion  in  the  Petty  case  was  modified, 
and  in  said  Hendricks  case,  the  appellate  court  says:  ''Such  cor- 
roborating evidence  is  not  limited  to  those  statements  made  by  the  wit- 
ness before  the  time  when  his  statements,  given  in  evidence  to  impeach 
him,  were  made,  but  may  be  extended  to  other  statements  made  by 
him  afterward.'' 

Appellant  also  cites  State  v.  Fontenot,  19  So.,  114;  Davis  v.  Graham, 
29  Pac,  1007  (Col.) ;  Adams  v.  Thornton,  82  Ala.,  260.  In  none  of 
these  cases  is  the  point  necessarily  involved.  Ry.  Co.  v.  Sullivan.  190 
S.  W.  Rep.,  745,  is  also  cited;  this  being  a  case  in  which  the  Court  of 
Civil  Appeals  at  Ft.  Worth  held  that  a  witness  attacked  by  proof  of 
contradictory  statements  made  at  the  first  trial  of  the  case,  could 
not  be  sustained  by  proof  of  consistent  statements  made  on  a  second 
trial  of  the  case.  As  authority  for  its  holding,  said  opinion  quotes  40 
Cyc,  2787,  which  states  that  corroborative  consistent  statements  are 
inadmissible.  It  also  cites  Ry.  Co.  v.  Eastman,  95  Texas;  this  being 
a  case  m  which  a  prior  consistent  statement  was  rejected  because  self- 
serving.  Neither  of  these  authorities  cited  in  the  Sullivan  case  sup- 
ports a  holding  which  attempts  to  differentiate  between  the  admis- 
sibility of  a  consistent  statement  made  before,  and  one  made  after  the 
date  of  the  impeachment  offered.  Nor  does  the  reasoning  of  the  court 
in  that  case  help  the  matter.  It  is  a  well  settled  but  wholly  different 
rule  from  the  one  under  discussion,  that  where  a  witness  is  attacked  by 
some  effort  to  show  that  a  motive  or  corruptive  infiuence  has  arisen 
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since  the  occurrence  testified  about,  which  causes  him  to  give  the  in- 
stant testimony,  this  gives  the  right  to  the  party  whose  witness  is 
thus  attacked,  to  show  that  before  the  cause  for  such  motive  existed,  or 
the  corruptive  influence  approached  such  witness,  his  statement  or 
testimony  was  the  same  as  that  given  on  the  instant  trial.  In  his 
reasoning  in  the  Sullivan  case,  the  learned  judge,  confuses  the  issue 
by  basing  his  decision  upon  this  question  of  motive,  and  upon  the 
further  fact  that  the  witness  was  in  the  employ  of  the  plaintiff,  and 
to  that  extent  his  declarations  were  affected. 

We  do  not  find  anything  in  the  cases  of  Keith  v.  State,  44  S.  "W. 
Rep.,  849,  Scott  v.  State,  47  S.  W.  R.,  531;  Anderson  v.  State,  50 
Texas  Grim.  Rep.,  134;  95  S.  W.  Rep.,  1037;  Rice  v.  State,  50  Texas 
Crim.  Rep.,  648,  100  S.  W.  Rep.,  771,  which  are  of  legitimate  weight 
in  deciding  this  question.  The  Scott  case,  supra,  does  use  some  expres- 
sions which  might  be  considered  by  one  desiring  such  interpretation, 
as  favorable  to  appellant's  contention,  but  they  are  wholly  dicta,  as 
the  effort  in  that  case  was  by  proof  of  consistent  statements  to  sustain 
one  who  was  attacked  upon  the  ground  that  he  had  been  to  the  peni- 
tentiary, and  it  is  apparent  that  any  effort  to  support  by  proving  con- 
sistent statements  prior  or  subsequent,  would  not  be  allowed  in  such 
case. 

Reviewing  all  the  decisions  of  the  various  jurisdictions,  which  seem 
to  hold  that  supporting  statements  made  after  the  date  of  the  proposed 
impeaching  statement,  are  inadmissible,  we  find  that  the  only  reason- 
ing worthy  of  consideration  or  discussion,  offered  in  support  of  such 
holding,  is  that  such  subsequent  consistent  statements  would  encourage 
the  witness  to  make  numerous  statements  of  that  character,  after  mak- 
ing the  contradictory  statement  from  which  he  might  expect  impeach- 
ment. To  our  minds,  this  reasoning  is  fallacious.  It  presupposes  the 
fact  that  the  witness  sought  to  be  impeached,  made  the  contradictory 
statement;  and  also  imputes  to  the  witness  not  only  knowledge  and 
recollection  of  the  fact  that  he  has  made  such  contradictory  statements, 
but  also  of  the  further  fact  that  the  opposing  party  will  find  it  out 
and  bring  forward  such  contradictory  matter  against  him,  should  he 
ever  become  a  witness  none  of  which  are  sound.  In  our  opinion,  how- 
ever, the  holding  that  such  subsequent  contradictory  statements  are 
inadmijssible  is  wrong,  for  the  fundamental  reason  that  the  question  is 
one  wholly  relating  to  the  credibility  of  the  witness  and  this  is  for 
the  jury,  and  not  for  the  court ;  and  the  latter  should  not  undertake 
to  make  a  rule  of  evidence,  the  only  reason  or  excuse  for  which  seems 
to  be,  that  if  the  imaginary  condition  arose,  in  which  a  witness  under- 
took to  support  himself  against  an  attack  by  making  numerous  con- 
sistent statements,  and  proving  them,  the  jury  would  be  unable  to  say 
that  they  were  manufactured,  and  would  be  misled.  We  do  not  under- 
stand that  the  court  has  any  right  to  so  invade  the  province  of  the 
jury. 
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If,  however,  for  the  sake  of  argument,  we  should  endeavor  to  apply 
the  fallacious  reasoning  offered  for  such  holding  to  the  testimony  of 
the  witness  Morris  in  the  instant  case,  it  would  fail  of  application. 
Conceding  that  Morris  had  made  statements  on  the  two  impeaching 
occasions  testified  to,  which  were  contradictory  of  his  instant  testi- 
mony, could  it  be  claimed  with  any  show  of  reason  that  his  testimony 
given  on  the  first  trial  in  November,  1916,  was  in  any  sense  a  state- 
ment made  by  said  witness  for  the  purpose  of  manufacturing  sup- 
porting evidence  for  himself,  to  meet  impeachment?  Clearly  not  so, 
for  as  far  as  the  record  discloses,  when  Morris  testified  in  November, 
1916,  on  the  first  trial  of  this  appellant,  he  was  making  what  would 
ordinarily  be  supposed  his  last  and  final  statement  of  the  matters, 
and  not  only  this,  but  it  is  shown  clearly  by  the  record  that  each  of  the 
other  statements  made  by  this  witness  relative  to  this  matter,  was 
under  circumstances  where  the  same  was  reasonably  required.  How, 
then,  could  the  reasoning  of  the  rule  sought  to  be  invoked  apply  to 
his  testimony?  We  are  in  agreement  with  the  holding  in  the  case  of 
State  V.  White,  and  the  ease  of  State  v.  Hendricks;  Brookbank  v. 
State;  Hudson  v.  State,  supra,  and  hold  that  supporting  consistent 
statements  are  not  confined  to  those  made  prior  to  the  day  fixed  by  the 
impeaching  witness  or  witnesses,  but  that  such  support  may  be  by 
subsequent  consistent  statements  also. 

It  is  also  again  urged  that  the  mother  of  appellant,  when  a  witness 
in  the  instant  trial,  should  not  have  been  asked  as  to  her  knowledge 
when  giving  testimony  on  his  habeas  corpus  trial,  of  the  contention 
then  being  made  by  the  State  that  her  son  was  wearing  shoes  on  the 
day  of  the  homicide.  In  addition  to  what  was  said  on  this  point  in 
the  original  opinion,  we  now  observe  that  said  interrogation  was 
proper,  as  a  predicate  leading  up  to  the  question  as  to  what  she  did  say 
on  said  habeas  corpus  hearing,  as  to  whether  he  wore  boots  or  shoes, 
or  whether  she  was  asked  such  question.  It  nowhere  appears  in  ap- 
pellant's bill  of  exceptions  No.  11,  that  said  witness  was  not  in  fact 
asked,  and  answered  on  the  habeas  corpus  hearing,  as  to  what  her  son 
wore  on  his  feet  on  the  day  of  the  homicide.  It  is  stated  in  said  bill 
that  appellant  objected  at  the  time  on  the  ground  that  she  had  not 
been  so  asked,  but  we  have  always  held  that  the  statement  of  his 
ground  of  objections  in  his  bill  does  not  amount  to  any  statement  of 
the  matter  as  a  fact.  We  are  not  informed  by  said  bill  of  exceptions 
whether  appellant's  mother  was  asked  on  the  habeas  corpus  trial  as  to 
whether  he  wore  boots  or  shoes,  nor  what  her  answer  was  at  that 
time,  and  hence,  in  any  event,  such  bill  would  not  disclose  error. 

We  think  the  matters  complained  of  in  bills  of  exception  Nos.  3  and  4, 
wherein  it  appears  that  the  court  rejected  evidence  of  the  fact  that 
there  were  other  people  in  the  neighborhood  who  were  on  bad  terms 
with  deceased,  and  with  whom  he  had  had  trouble,  were  fully  dis- 
cussed and  properly  disposed  of  in  the  original  opinion. 

87  Tex.— 2a  C"r^n,n]o 
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We  have  given  much  attention  to  the  questions  raised  here,  ana 
especially  that  respecting  the  testimony  of  the  witness  Morris,  because 
it  does  not  seem  to  have  been  fully  discussed  in  this  State  before,  and 
have  been  much  aided  by  the  exhaustive  brief  and  argument  oif  the 
attorneys  for  appellant,  but  find  ourselves  unable  to  agree  with  the 
contentions  made.    The  motion  for  rehearing  is  overruled. 

Overruled. 


Joe  Woods  v.  The  State. 
No.  5745.    Decided  May  12,  1920. 

1.— Murder— St^iAclency  of  the  Evidence. 

Where,  upon  trial  of  murder  assessing  a  Ufe  sentence  in  the  peniten- 
tiary, the  evidence,  although  conflicting,  was  sufficient  to  sustain  a  convic- 
tion, the  judgment  will  not  be  disturbed. 

2. — Same — Evidence — Acts  of  Witness. 

Where,  upon  trial  of  murder  the  State's  witness  was  testifying  as  to 
what  transpired  when  he  got  to  the  scene  of  the  shooting  and  found  de- 
ceased lying  on  the  ground  badly  wounded  and  calling  for  help,  there  was 
no  error  to  permit  the  State  to  ask  the  witness  if  he  did  anything  with  ref- 
erence to  that  wound  and  to  permit  him  to  answer  that  he  never  bothered 
with  the  wound  at  all,  as  this  could  not  possibly  injure  the  rights  of  the 
defendant. 

3. — Same — Evidence^— Declarations  of  Deceased — ^Bes  Gestae. 

Upon  trial  of  murder  there  was  no  error  to  admit  in  evidence  the  state- 
ment by  deceased  to  the  effect  that  defendant  had  shot  him  for  nothing, 
same  being  res  gestae. 

4. — Same — Evidence — ^Dying  Declaration — ^Bes  Gestae. 

Upon  trial  of  murder  there  was  no  error  in  admitting  testimony  that 
deceased  said  that  defendant  shot  him  for  nothing;  that  he  was  trying  to 
make  his  get-away;  that  they  had  had  a  misunderstanding,  and  that  he 
went  back  to  apologize,  this  being  both  a  dying  declaration  and  res  gestae, 

5. — Same — ^Evidence — ^Undisclosed  Motive. 

Th,e  objection  to  the  declarations  of  deceased  that  defendant  shot  him 
for  nothing,  etc.,  was  a  statement  of  the  conclusion  of  the  deceased  and  of 
his  undisclosed  purpose  returning  where  defendant  was  immediately  pre- 
ceding the  shooting,  is  untenable,  besides,  the  same  character  of  testimony 
was  given  by  other  witnesses  without  objection. 

6. — Same — Rules  Stated — Dying  Declarations. 

When  the  death  of  the  declarant  and  the  circumstances  immediately 
connected  therewith  are  the  subjects  mentioned,  dying  declarations  are  ad- 
missible. Following  Gaines  v.  State,  58  Texas  Crim.  Rep.,  631,  and  other 
cases . 


Digitized  by  VjOOQ IC 


1920]  Woods  v.  The  State.  355 

7. — Same — ^Evidence — Declarations    of    Defendant — ^Bill    of    Exceptions — ^Bes 
Gestae. 

Upon  trial  of  murder  there  was  no  error  to  introduce  In  evidence  cer- 
tain statements  made  by  the  defendant  to  a  State's  witness  which  was  about 
two  minutes  after  the  shooting  and  was  res  gestae.  Following  Bronson  y. 
State,  59  Texas  Crim.  Rep.,  17,  and  other  cases. 

8. — Same — Evidence — ^Bill  of  Exceptions. 

Where  all  the  questions  objected  to  were  answered  in  the  negative  by 
the  defendant,  there  was  no  reversible  error.  Besides,  if  they  had  been 
answered  affirmatively,  it  would  have  been  res  gestae, 

9. — Same— Evidence — ^Bill  of  Exceptions — ^Acts  of  Defendant. 

Upon  trial  of  murder  there  was  no  error  in  admitting  testimony  show- 
ing how  long  the  defendant  had  in  his  possession  the  shotgun  Used  by  him 
in  committing  the  homicide,  and  as  to  when  he  had  loaded  the  same  and 
with  what  kind  of  shot,  as  this  was  material  to  show  the  purpose  for  which 
he  had  the  gun,  etc. 

10. — Same — Evidence — ^Behearing — Purpose  of  Deceased. 

Where,  upon  trial  of  murder,  it  appeared  that  defendant  did  not  shoot 
the  deceased  upon  any  theory  of  apparent  danger,  or  the  execution  of  threats 
or  of  the  approach  of  deceased  without  disclosing  his  purpose  and  motive, 
but  that  the  statemert  of  deceased  was  made  by  him  almost  immediately 
after  the  shooting,  the  same  could  not  be  objectionable  as  disclosing  the 
secret  purpose  of  the  deceased  and  was  unknown  to  the  defendant.  Dis- 
tinguishing Johnson  v.  State,  66  Texas  Crim.  Rep.,  586,  and  other  cases. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before 
the  Honorable  George  E.  Hosey. 

Appeal  from  a  conviction  of  murder;  penalty:  imprisonment  for 
life  in  the  penitentiary. 

The  salient  facts  in  this  case  are,  that  about  an  hour  before  the  fatal 
diflBculty  deceased  had  been  in  defendant's  barber  shop  and  was  shaved 
by  a  female  barber,  concerning  whom  the  defendant  and  deceased 
had  a  wordy  altercation  and  defendant  ordered  him  out  of  the  barber 
shop;  that  about  an  hour  thereafter  deceased  returned  to  make  an 
apology  to  the  defendant,  claiming  that  the  first  trouble  was  based 
upon  a  misunderstanding  between  them,  when  defendant  again  ordered 
bim  out  of  the  barber  shop,  and  as  deceased  was  leaving  and  when  out- 
side within  eight  or  ten  feet  of  the  door,  with  his  back  to  same,  defend- 
ant appeared  in  the  door,  with  a  shotgun  and  shot  him  in  the  back  when 
the  deceased  had  his  hands  down  by  his  side  and  was  walking  away ; 
that  he  had  nothing  in  his  hands;  that  the  deceased,  a  few  minutes 
after  he  was  shot,  said  that  he  believed  he  was  dying  or  going  to  die ; 
that  defendant  shot  him  for  nothing  and  that  he  was  trying  to  run  and 
get  away ;  that  they  had  had  a  misunderstanding  and  that  he  had  gone 
back  to  apologize,  etc.  This  was  the  State's  testimony.  The  defendant 
claimed,  how^ever,  that  the  deceased  made  a  premeditated  attack  upon 
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him  and  that  he  acted  in  self-defense.    The  court  charged  on  murder, 
manslaughter,  and  self-defense. 

Poulter  &  Koenig  and  John  Russell,  for  appellant. — On  the  question 
of  undisclosed  purpose :  Darnell  v.  State,  58  Texas  Crim.  Rep.,  and 
cases  cited  in  opinion. 

On  question  of  res  gestae :  Adams  v.  State,  44  Texas  Crim.  Rep., 
66;  Killraan  v.  State,  51  id.,  204;  Wooley  v.  State,  3  Texas  Crim.  App., 
236. 

On  question  ex  parte  statements  of  deceased:  Lockhart  v.  State. 
53  Texas  Crim.  Rep.,  593 ;  Bateson  v.  State,  46  id.,  34. 

Upon  declarations  of  defendant :  Hensen  v.  State,  62  Texas  Crim. 
Rep.,  336;  Overstreet  v.  State,  150  S.  W.  Rep.,  899. 

On  question  of  admitting  testimony  with  reference  to  possession  of 
gun  by  the  defendant :    Sorrell  v.  State,  74  Texas  Crim.  Rep.,  505. 

Alvin  M.  Owsley,  Assistant  Attorney  General  tor  the  State,  and 
Jesse  M.  Brown,  District  Attorney,  and  Clark  and  Sweeten,  for  tht 
State. — On  question  of  dying  declarations  and  res  gestae:  Lamb  v. 
State,  169  S.  W.  Rep.,  1160,  and  cases  cited  in  opinion. 

On  question  of  testimony  with  reference  to  possession  of  gun:  Cot- 
ton V.  State,  217  S.  W.  Rep..  163. 

On  question  of  declaration  of  defendant  with  reference  to  shooting: 
Craig  V.  State,  30  Texas  Crim.  App.,  619;  Hinsley  v.  State,  132  S. 
W.  Rep.,  779 .  Hiles  v.  State,  163  S.  W.  Rep.,  721 ;  Rice  v.  State  179  S. 
W.  Rep.,  876;  Mitchell  v.  State,  106  S.  W.  Rep.,  124;  Keiley  v.  State. 
190  S.  W.  Rep.,  173. 

LATTIMORE,  Judge. — Appellant  was  given  a  life  sentence  in  the 
penitentiary,  in  the  Criminal  District  Court  of  Tarrant  County,  for 
the  murder  of  one  W.  R.  Price. 

The  killing  occurred  in  the  city  of  Ft.  Worth,  in  a  barbershop,  of 
which  appellant  was  proprietor.  The  evidence  is  sharply  conflicting 
as  to  which  of  the  parties,  appellant  or  deceased,  began  the  fatal 
difficulty,  but  if  it  is  conceded  that  under  the  rule  that  conflicts  in 
evidence  are  to  be  settled  by  the  jury,  there  is  ample  evidence  in  the 
record  to  support  the  verdict. 

Taking  the  various  matters  here  urged  as  error,  in  the  order  in 
which  same  are  presented,  we  first  observe  that  it  is  contended  that 
it  was  error  to  permit  the  State  to  ask  the  witness  Hoffman  if  he  did 
anything  with  reference  to  that  wound,  and  to  permit  the  witness 
to  answer  that  he  never  bothered  with  the  wound  at  all.  It  appears 
from  the  bill  of  exceptions  that  this  witness  was  testifying  as  to  what 
transpired  when  he  got  to  the  scene  of  the  shooting,  and  found  de- 
ceased lying  on  the  ground  badly  wounded  and  calling  for  help.  The 
objection,  as  made,  is  without  merit.  The  fact  that  the  witness  did 
nothing  for  the  w^ound,  could  not  possibly  have  hurt  the  cause  of 
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appellant.  There  appears  no  intimation  that  the  fact  that  the  wit- 
ness did  nothing  for  the  wounded  man,  was  in  any  way  incited  or 
caused  by  any  action  of  the  appellant.  This  matter  is  presented  here 
in  bill  of  exceptions  No.  1. 

By  his  bill  of  exceptions  No.  2,  appellant  complains  of  the  admis- 
sion of  a  statement  by  deceased,  to  the  effect  that  appellant  had  shot 
him  for  nothing.  It  is  shown  that  this  statement  was  made  almost 
immediately  after  the  firing  of  the  gnn.  There  was  no  error  in  ad- 
mitting this  testimony.  Clark  v.  State,  56  Texas  Crim.  Rep.,  293, 
120  S.  W.  R.,  179;  Craft  v.  State,  57  Texas  Crim.  Rep.,  257,  122  S. 
W.  Rep.,  546. 

It  is  also  urged  that  in  reply  to  another  question,  witness  Hoffman 
stated  that  deceased  said  that  appellant  shot  him  for  nothing;  that  he 
was  trying  to  make  his  get-a-way ;  that  they  had  had  a  misunderstand- 
ing, and  he  went  back  to  apologize.  This  is  shown  to  have  been  ad- 
missible, both  as  a  dying  declaration,  and  as  res  gestae.  The  objection 
thereto  was,  that  it  was  a  statement  of  the  conclusions  of  the  deceased, 
and  of  his  undisclosed  purpose  in  returning  where  appellant  was  im- 
mediately preceding  the  shooting.  In  his  approval  of  this  bill,  the 
trial  court  calls  attention  to  the  fact  that  several  other  witnesses  (nam- 
ing them)  testified  that  just  before  the  fatal  difficulty,  the  deceased 
was  apologizing  to  appellant;  and  further,  that  appellant  himself, 
stated  while  on  the  witness  stand,  that  deceased  came  into  his  shop 
just  prior  to  the  shooting,  and  that  deceased  said  that  appellant  had 
judged  him  wrong,  that  he  didn't  mean  to  insult  the  girl,  that  he 
had  come  to  settle  this  thing,  and  get  it  squared.  Examining  the  testi- 
mony of  these  witnesses,  as  contained  in  the  statement  of  facts,  we 
find  that  the  trial  court  was  correct  in  his  explanatory  statement,  and 
can  see  no  harmful  error  in  admitting  the  testimony  complained  of. 
When  the  death  of  the  declarant,  and  the  circumstances  immediately 
connected  therewith,  are  the  subjects  mentioned,  dying  declarations 
are  admissible.  Radford  v.  State,  35  Texas  Crim.  Rep.,  526;  Craven 
V.  State,  49  Texas  Crim.  Rep.,  78;  Gaines  v.  State,  58  Texas  Crim. 
Rep.,  631.  Aside  from  the  declaration  that  he  was  snot  for  nothing, 
there  appears  in  said  statement  of  deceased,  as  complained  of  in  bill 
of  exceptions  No.  3,  nothing  that  was  not  fully  established  by  other 
testimony. 

By  th"  thirteenth  bill  of  exceptions,  complaint  is  made  of  certain 
statements  made  by  appellant  to  the  witness  D.  E.  Lloyd.  This  bill  is 
quite  lengthy,  but  sets  out  no  grounds  of  objection  to  said  testimony. 
The  State  seems  to  have  offered  said  statement,  both  as  impeaching, 
and  as  an  original  res  gestae  statement  of  the  accused.  It  appears 
from  the  bill  that  after  a  lengthy  cross-examination  of  the  witness, 
for  the  purpose  of  testing  him  and  laying  a  predicate  for  objection, 
that  tlie  following  statement  of  objection  was  made  by  the  attorney 
for  the  appellant:  *' Whereupon  defendant  then  and  there  objected 
to  the  introduction  of  anything  the  defendant  may  have  said  to  the 
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witness,  and  to  any  statement  that  is  claimed  Mr.  Woods  may  have 
made  in  that  barbershop  at  any  time  after  Mr.  Lloyd  went  to  the  door 
of  the  barber  shop.'*  The  objection  was  overruled,  and  an  exception 
taken.  This  is  too  general.  No  ground  of  objection  whatever  is 
stated.  Davis  v.  State,  14  Texas  Crim.  App.,  645;  Conner  v.  State, 
17  Texas  Crim.  App.,  1;  Buchanan  v.  State,  24  Texas  Crim.  App., 
195;  Day  v.  State,  62  Texas  Crim.  Rep.,  527;  Edmandson  v.  State, 
64  Texas  Crim.  Rep.,  887.  However,  if  in  view  of  the  seriousness  of 
the  penalty  inflicted,  we  should  consider  the  matter  set  out  in  bill 
of  exceptions  No.  13,  as  though  same  had  been  properly  objected  to, 
for  the  reason  that  appellant  was  under  arrest  at  the  time,  and  un- 
warned, we  should  hold  that  no  error  was  committed,  in  that  said 
testimony  was  clearly  res  gestae.  An  apparently  unbroken  line  of 
decisions  in  this  State  holds  res  gestae  statements  admissible,  regard- 
less of  whether  or  not  the  accused  was  under  arrest.  Harrison  v. 
State,  20  Texas  Crim.  App.,  387;  Powers  v.  State,  23  Texas  Crim. 
App.,  66;  Weatherby  v.  State,  29  Texas  Crim.  App.,  307;  Miller  v. 
State,  31  Texas  Crim  Rep.,  609 ;  Bowen  v.  State,  47  Texas  Crim.  Rep., 
147 ;  Bronson  v.  State,  59  Texas  Crim.  Rep.,  17 ;  Hickman  v.  State,  65 
Texas  Crim.  Rep.,  583,  145  S.  W.  Rep.,  414;  Davis  v.  State,  70  Texas 
Crim.  Rep.,  37,  155  S.  W.  Rep.,  549.  The  authorities  cited  by  appel- 
lant are  without  reference  to  the  rule  of  res  gestae.  It  is  in  testimony 
that  the  oflfieer  Lloyd  heard  the  shooting,  and  ran  at  once  to  the  scene, 
getting  there  a  moment  or  two  after  it  occurred ;  and  there  seems  no 
possible  question  as  to  the  testimony  being  of  this  character. 

By  his  bill  of  exceptions  No.  12,  appellant  complains  of  a  large 
number  of  questions  propounded  to  appellant  while  on  the  witness 
stand,  said  questions  relating  to  statements  made  by  him  to  the  wit- 
ness Lloyd.  We  are  of  opinion  that  the  statements  so  made  would 
have  been  admissible  under  the  rule  of  res  gestae,  and  that  no  error 
would  be  shown  if  the  witness  had  answered  the  questions  affirmative- 
ly. However,  all  of  said  questions  were  answered  in  the  negative,  and 
no  possible  error  appears. 

Appellant  has  a  bill  of  exceptions  to  various  questions  and  their 
answers,  relative  to  how  long  the  appellant  had  in  his  possession  the 
shotgun  used  by  him  in  committing  the  homicide,  and  as  to  when  he 
had  loaded  the  same,  and  with  what  kind  of  shot  the  same  was  loaded. 
The  objection  to  this  evidence  was  that  it  was  irrelevant,  incompetent, 
and  immaterial.  This  is  no  sufficient  statement  of  objection,  as  we 
have  often  held.  If  we  were  to  consider  it  as  a  kind  of  general  de- 
murrer, we  should  hold  said  evidence  as  generally  admissible.  De- 
ceased was  shot  with  the  gun  in  question,  in  the  hands  of  appellant, 
and  it  would  be  material  to  show  that  appellant  had  the  gun  in  his 
possession,  and  it  might  be  material  to  show  the  purpose  for  which  he 
got  it,  and  the  kind  of  ammunition  with  which  the  same  was  loaded. 

There  are  other  bills  of  exception  in  the  record,  which  raise  ques- 
tions not  presented  in  appellant's  brief.     We  have  examined  these. 
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and  are  of  opiDion  that  none  of  them  present  any  reversible  error. 
Appellant  appears  to  have  had  a  fair  trial,  and  finding  no  errors  in 
the  record   the  judgment  of  the  trial  court  will  be  aflBrmed. 

Affirmed. 

ON  REHEARING 


May  12,  1920. 

LATTIMORE,  Judge. — In  his  motion  for  rehearing,  appellant  pre- 
sents only  the  contention  that  we  erred  in  holding  admissible  the  de- 
clarations of  the  deceased,  which  were  admitted  upon  the  ground  that 
the  same  came  under  the  head  of  dying  declarations,  and  res  gestae, 
it  being  asserted  that  in  said  declarations  were  matters  which  were  the 
secret  intention  and  purpose  of  deceased,  and  not  known  or  disclosed 
to  appellant.    The  matter  complained  of  appears  in  bill  of  exceptions 
No.  3,  and  the  statement  attributed  to  deceased  in  said  bill  was  made 
by  him  almost  immediately  after  the  shooting,  and  as  detailed  by  the 
witness  who  reproduced  the  same  in  testimony,  it  is  as  follows :    *  *  He 
said  Mr.  Woods  shot  him  for  nothing,  he  was  trying  to  make  a  geta- 
way, and  that  they  had  a  misunderstanding  over  there,  and  he  went 
back  to  apologize."    Appellant's  objection,  as  made  in  his  motion,  is 
addressed  almost  entirely  to  the  latter  part  of  said  statement,  wherein 
deceased  said  that  they  had  a  misunderstanding,  and  that  he  went 
back  to  apologize,  it  being  claimed,  as  stated  above,  that  this  evidenced 
only  the  secret  intention  of  deceased,  and  was  unknown  to  appellant. 
Appellant  insists  that  we  did  not  carefully  examine  the  authorities 
cited  by  him  in  support  of  this  contention.    We  did  examine  them,  but 
did  not  discuss  them  in  the  opinion.    The  cases  cited  hold  that  even 
though  it  be  res  gestae,  or  part  of  a  dying  declaration,  testimony  is 
inadmissible  which  goes  to  prove  a  material  fact  of  which  the  accused 
had  no  knowledge,  as,  for  instance,  where  one  approaches  another,  who, 
acting  on  such  approach,  or  some  such  theory  as  apparent  danger, 
or  an  attempt  to  execute  a  threat,  makes  an  assault,  or  kills  the  party 
approaching,  and  on  the  trial  of  the  case,  the  State  undertakes  to 
prove  the  motive  or  reason  given  by  the  deceased  for  making  such 
approach.    For  illustration,  in  the  Johnson  case,  66  Texas  Crim.  Rep., 
586,  the  case  was  reversed  because  it  was  shown  that  deceased  stated, 
and  also  his  employer  testified,  that  the  purpose  of  deceased  in  going 
to  where  the  accused  was,  was  to  collect  a  bill,  it  not  being  shown  that 
the  accused  knew  of  the  fact  that  such  was  the  purpose  of  deceasea. 
Also,  in  the  Clark  case,  56  Texas  Crim.  Rep.,  293,  where  it  was  in 
testimony  that  the  purpose  of  deceased  in  going  to  where  the  accused 
was,  was  to  arrest  him,  but  it  was  not  shown  that  this  fact  was  dis- 
closed to,  or  know  by  the  accused.    Likewise,  in  the  Darnell  case,  58 
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Texas  Crim.  Rep.,  585,  the  injured  party  was  permitted  to  say  that 
just  before  the  difficulty,  he  saw  the  accused  standing  there,  and 
thought  he  would  go  and  speak  to  him  and  correct  a  misunderstand- 
ing. Other  cases  of  similar  import  are  cited  and  relied  upon  by  ihis 
appellant,  but  the  holdings  in  these  cases  are  without  application  to 
the  facts  of  the  instant  case.  Appellant  did  not  shoot  deceased  upon 
any  theory  of  apparent  danger,  or  the  execution  of  threats,  or  of  the 
approach  of  deceased  without  disclosing  his  purpose  and  motive.  In 
case  such  facts  had  appeared  in  this  record,  we  think  we  would  have 
held  the  statement  complained  of,  inadmissible,  as  it  would  have  come 
under  the  head  of  the  secret  and  undisclosed  purpose  of  deceased,  of 
which  appellant  had  no  knowledge. 

The  evidence  of  the  witnesses  in  the  instant  case,  including  appel- 
lant himself,  make  it  clear  that  when  deceased  entered  the  barbershop 
of  appellant  a  few  moments  before  he  was  shot,  he  went  over  to  ap- 
pellant and  made  an  apology,  and  stated  that  when  he  was  in  the 
shop  a  little  while  before,  he  had  not  meant  to  insult  the  young  lady 
in  the  shop ;  it  further  appeared  that  appellant  then  appealed  to  the 
young  woman  for  her  version  of  the  affair,  and  she  said  the  deceased 
was  a  ''pop-eyed  liar,"  and  here  the  difficulty  began.  That  there  was 
a  misunderstanding  between  deceased  and  the  young  woman  in  the 
shop  where  appellant  was,  and  also  the  further  fact  that  when  de- 
ceased came  into  the  shop  on  the  occasion  of  the  killing,  that  he  then 
apologized,  were  well  known  to  the  appellant.  It  thus  appears  that 
nothing  in  the  res  gestae  statement  of  deceased  was  of  any  material 
matter  evincing  a  secret  motive  or  intention  unknown  or  undisclosed 
to  appellant  before  the  shooting  took  place;  nor  does  it  appear  that 
appellant  acted  on  any  appearance  of  danger,  in  shooting  deceased 
as  he  approached  him,  or  that  the  purpose  of  deceased  in  approaching 
appellant,  was  an  undisclosed  lawful  purpose. 

Being  unable  to  agree  with  appellant's  contention,  and  thinking  his 
authorities  inapplicable,  the  motion  for  rehearing  is  overruled. 

Overruled, 


Robert  Boubel  v.  The  State. 
No.  5750.    Decided  May  12,  1920. 

1. — Hunting — ^Firearms — Enclosed  Land — ^Information. 

Where,  upon  trial  of  hunting  with  firearms  upon  the  enclosed  and  post- 
ed lands  of  another,  the  complaint  and  information  did  not  allege  who  was 
in  charge  of  said  land  or  the  want  or  consent  of  the  owner  or  agent,  etc., 
the  same  was  insufficient,  besides,  the  testimony  was  not  sufficient  to  sup- 
port the  conviction 
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2. — Same — Statutes  Construed — ^Information— Behearins — Insufficiency  of  Evi- 
dence. 
There  are  two  statutes  with  reference  to  hunting  upon  the  enclosed 
lands  of  another,  and  the  information  must  charge  either  one  or  the  other, 
and  if  this  prosecution  was  brought  within  the  definition  of  pastures  of  two 
thousand  acres  or  less,  the  same  was  fatally  defective,  as  it  failed  to  a  nega- 
tive want  of  consent  of  all  the  parties  named  in  the  statutes.  Following 
Holtzgrasft  v.  State,  23  Texas  Crim.  App.,  404;  besides,  the  allegations  in  th? 
information  were  not  sustained  by  the  proof. 

Appeal  from  the  County  Court  of  Maverick.  Tried  below  before 
the  Honorable  W.  A.  Bonnett. 

Appeal  from  a  conviction  of  unlawfully  hunting  upon  the  enclosed 
land  of  another ;  penalty,  a  fine  of  one  dollar. 

Ben  Y.  King,  for  Appellant.— Cited :  Haworth  v.  State,  168  S.  W. 
Rep.,  859. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  and  David  E,  Hume, 
County  Attorney,  Maverick  County,  for  the  State. — Cited:  Berry  v. 
State,  156  S.  W.  Rep.,  626,  and  cases  cited  in  opinion. 

DAVIDSON,  Presiding  Judge. — The  charging  part  of  the  com- 
plaint and  information  is  as  follows:  that  appellant  '*did  then  ana 
there  unlawfully  and  knowingly  hunt  with  fire-arms  upon  the  enclosed 
and  posted  lands  of  the  J.  M.  Chittim  Estate,  said  enclosed  land 
then  and  there  being  leased  from  said  J.  M.  Chittim  Estate  by  G. 
Davidson,  without  the  consent  of  the  owner,  lessee,  proprietor,  agent 
in  charge  thereof,  or  any  other  person,  such  enclosed  lands  then  and 
there  being  used  for  grazing  purposes,  having  cattle  grazing  thereon.'* 

Exception  was  reserved  to  the  pleading,  which  was  overruled  by 
the  court.  It  is  not  alleged  who  was  in  charge  of  the  Chittim  estate, 
or  alleged  to  be  the  owner  of  the  property  leased  to  G.  Davidson ;  nor 
does  it  undertake  to  allege  the  want  of  consent  of  whoever  was  the 
owner  of  the  Chittim  estate  by  reason  of  having  control  and  possession 
of  it.  Except  in  the  most  general  way  it  does  not  allege  want  of  con- 
sent of  G.  Davidson,  if  he  was  the  lessee  or  proprietor;  nor  does  it 
allege  any  agent  of  Davidson  who  may  have  been  in  possession  of  the 
property  or  in  charge  of  it,  or  want  of  consent  of  any  one  in  actual 
possession.  Under  our  statute  and  decisions  it  would  seem  to  be  neces- 
sary to  charge,  where  there  is  a  special  ownership,  the^  name  of  such 
owner,  and  whatever  is  necessary  to  be  charged  in  connection  with  that 
ownership.  This  prosecution  was  filed  under  Article  1255-a,  1  Ver- 
non's Ann.  Statutes,  and  Article  2278,  Branch's  Ann.  P.  C.  It  is  al- 
ways necessary  to  charge  in  the  pleadings  sufficient  allegations  to 
meet  the  proof  to  be  had  upon  the  trial.  Under  the  cases  in  Texas  the 
pleadings  are  insufficient.  It  may  be  further  noticed  that  the  evidence 
shows  the  property  did  belong  to  the  Chittim  estate,  but  it  does  not 
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show  who  was  in  control  and  in  charge  of  the  Chittim  estate.  Wil- 
liams testified  that  at  the  time  of  the  trial  he  was  sheriflf  and  tax 
collector  of  Maverick  county,  and  that  prior  to  bis  election  to  said 
oflBce  he  was  manajger  of  the  Chittim  ranch  interests  in  Maverick 
County ;  that  these  are  the  same  lands  now  owned  by  the  heirs  of  J. 
M.  Chittim,  and  the  land  was  enclosed  in  quite  a  number  of  different 
pastures  (the  witness  sets  out  the  names  of  several  of  the  pastures), 
and  that  each  pasture  contains  land  in  excess  of  two  thousand  acres, 
and  were  all  fenced  under  different  fences,  and  that  the  whole  number 
of  acres  that  belong  to  the  Chittim  estate  and  as  leased  by  6.  Davidson 
amount  to  over  one  hundred  and  seventy  thousand  acres.  Singleton 
testified  for  the  State,  that  he  was  foreman  of  the  G.  Davidson  ranch 
interests  in  Maverick  County,  and  had  been  so  for  fourteen  or  fifteen 
years.  He  also  testified  that  G.  Davidson  is  the  lessee  of  all  the  J.  M. 
Chittim  estate  lands  in  Maverick  County,  including  the  Indio  pasture ; 
that  these  lands  were  used  for  grazing  purposes. 

The  State  relied  upon  the  fact  that  appellant  was  hunting  in  tb^ 
Indio  pasture.  Davidson  did  not  testify,  therefore  his  want  of  con- 
sent was  not  shown.  Singleton  testified  he  did  not  give  his  consent. 
Singleton 's  name  is  not  mentioned  in  the  complaint  or  information  as 
having  charge  of  the  property,  therefore  his  want  of  consent  does  not 
assist  the  State's  case.  It  would  have  been  necessarj',  if  they  relied 
upon  possession  of  Davidson,  to  allege  his  possession  and  show  that  he 
did  not  give  his  consent  to  hunt  on  the  premises.  If  Davidon  was 
not  in  possession  but  Singleton  was  as  special  owner,  it  would  be 
necessary  to  charge  in  the  complaint  and  information  such  fact  and 
negative  want  of  consent  of  Singleton.  The  witness  Salinas  testified 
he  was  in  charge  of  the  Indio  pasture  as  its  manager.  This  is  the  pas- 
ture where  the  hunting  was  supposed  to  have  occurred,  and  that  he 
did  not  give  his  consent  for  appellant  to  hunt  in  this  pasture,  but  his 
name  is  not  mentioned  in  the  information  or  complaint.  So  whether 
we  view  it  from  the  standpoint  of  the  sufficiency  of  the  complaint  and 
information  to  charge  the  offense,  or  view  it  from  the  testimony  sup- 
porting the  case  as  charged,  this  record  does  not  authorize  an  affirm- 
ance. We  are  of  opinion  that  the  complaint  and  information  are  in- 
sufficient, and  that  the  evidence  does  not  sustain  such  allegations  as 
are  made.  From  any  view  point  of  the  record  this  judgment  must  be 
reversed  and  the  cause  remanded,  and  it  is  accordingly  so  ordered. 

Reversed  and  remanded. 
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ON  REHEARINO 

May  12,  1920. 

DAVIDSON,  Presiding  Judge. — The  charging  part  of  the  infor- 
mation is  set  out  in  the  original  opinion.  The  complaint  and  informa- 
tion were  held  defective.  There  are  two  statutes  with  reference  to 
hunting  upon  the  enclosed  lands  of  another.  It  is  not  clear  to  the 
mind  of  .the  writer  under  which  statute  the  pleader  undertook  to 
charge  this  offense  He  does  charge  that  hunting  was  done  upon  post- 
ed and  enclosed  lands  of  the  Chittim  estate,  leased  from  said  estate  by 
G.  Davidson,  **  without  the  consent  of  the  owner,  lessee,  proprietor, 
agent  in  charge  thereof,  or  any  other  person."  This  brings  it  within 
the  definition  of  pastures  of  two  thousand  acres  or  less  a^  defined  by 
the  statute.  If  the  prosecution  was  brought  under  that  statute,  then 
under  the  Holtzgraft  case,  23  Texas  Grim.  App.,  404,  it  is  fatally  de- 
fective. It  was  decided  in  that  case  as  follows:  *'To  be  valid  under 
this  statute,  the  information  should  expressly  negative  want  of  consent 
of  all  the  parties  named  in  the  statute,  and  a  failure  to  do  so  will 
render  it  invalid."  It  will  be  noticed  that  the  names  of  the  proprietor 
and  agent  in  charge  are  not  stated  and  their  want  of  consent  not 
negatived.  There  is  a  general  statement  that  the  Chittim  estate  owned 
the  property ;  that  Davidson  had  leased  the  property,  but  there  is  no 
allegation  of  the  names  or  want  of  consent  of  the  agent  in  charge  as 
required  by  the  statute.  The  general  statement  without  the  consent 
of  the  owner  or  lessee,  tenant,  etc.,  is  not  sufficient  under  the  Holtz- 
graft case,  supra,  nor  under  the  state.  The  theory  of  the  motion  for 
rehearing  is  that  by  alleging  Davidson  as  the  lessee,  followed  by  the 
want  of  consent  of  the  owner,  lessee,  etc.,  applied  only  to  Davidson, 
and  that  all  of  those  relations  to  the  property  were  concentrated  in 
him  by  reason  of  such  general  allegation.  To  sustain  this  conviction 
would  be  in  the  face  of  the  Holtzgraft  case  above  cited.  Davidson 
could  not  be  the  owner,  and  at  the  same  time  such  lessee  or  agent  of 
himself,  or  his  own  agent  in  charge  of  the  property.  If  he  sustained 
the  relation  of  lessee  he  might  be  considered,  in  a  general  way,  the 
owner  for  the  time  being,  or  during  his  lease.  If  we  go  to  the  state- 
ment of  facts  we  find  the  Chittim  estate  to  be  the  owner  of  the  prop- 
erty, but  who  they  were  is  not  stated.  If  it  was  necessary  to  prove 
want  of  consent  of  the  real  owner,  then  appropriate  allegations  should 
have  been  made.  If  we  treat  the  ownership  as  being  in  the  Chittim 
estate,  then  we  would  have  Davidson  only  as  lessee  of  the  property. 
The  name  of  the  heirs,  or  manager  of  that  estate  is  omitted.  Davidson 
could  not  be  owner  and  his  own  lessee,  or  his  own  agent  in  charge. 
If  treated  as  lessee  he  would  be  so  by  virtue  of  his  lease  contract,  but 
imder  no  circumstances  could  he  be  his  own  agent  in  charge.    He  is 
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not  alleged  to  be  the  proprietor.    The  name  of  the  agent  in  charge  is 
not  alleged. 

It  will  be  noticed  also  that  the  complaint  and  information  allege 
generally  that  the  lands  were  posted  and  enclosed,  but  it  does  not 
allege  under  which  statute,  whether  under  that  applicable  to  two 
thousand  acres  or  less,  or  the  statute  with  reference  to  two  thousand 
acres  or  more.  If  there  is  an  inference  to  be  drawn  that  it  was  above 
two  thousand  acres,  it  is  only  by  reason  of  the  general  allegation  that 
it  was  posted  and  enclosed  lands  of  another,  but  all  the  averments  in 
the  complaint  and  information  apply  to  lands  of  two  thousand  acres 
or  less.  Pleadings  of  this  character  are  entirely  too  indefinite.  It 
is  not  sought  to  aver  the  case  under  any  other  statute.  There  are 
different  definitions  and  punishments  fixed  in  reference  to  hunting 
upon  lands  of  another  as  set  forth  in  the  two  statutes,  one  applicable 
to  two  thousand  acres  or  less,  and  the  other  to  two  thousand  acres  or 
more,  but  which  ever  statute  is  selected  as  a  predicate  for  prosecution, 
its  terms  must  be  complied  with  in  charging  the  offense.  The  party 
prosecuted  for  violations  of  a  statute  must  be  placed  upon  notice  by 
the  pleadings  of  what  he  is  to  be  prosecuted  and  under  what  statute 
or  legislative  act. 

We  find  that  in  the  former  opinion  it  was  stated  that  Davidson's 
consent  was  not  shown.  Upon  a  closer  inspection  we  find  that  his 
want  of  consent  was  sufficiently  shown.  But  the  testimony  excludes 
the  fact  that  he  was  in  possession.  It  does  show  that  he  had  leased 
the  property  from  the  Chittim  estate,  but  the  State's  evidence  shows 
that  Singleton  was  in  full  charge  and  management  of  the  property, 
had  general  control  of  the  ranch  and  of  the  property  that  had  been 
leased  by  Davidson,  and  so  far  as  this  record  is  concerned  Davidson 
is  not  otherwise  connected  with  the  property  except  as  lessee.  Single- 
ton was  in  charge  of  the  property,  but  he  is  not  mentioned  in  the  com- 
plaint and  information,  nor  is  his  want  of  consent  in  any  way  negativ- 
ed. Another  witness  testified  to  the  effect  that  he  was  practically  in 
charge  of  the  particular  pasture  upon  which  the  hunting  is  said  to  have 
occurred.  If  he  was  the  ** agent  in  charge''  of  that  pasture,  then  his 
want  of  consent  should  have  been  negatived.  ISingleton  was  in  general 
charge  and  control  of  the  entire  leased  property  which  consisted  of 
over  179,000  acres.  The  pasture  where  the  hunting  occurred  was 
fenced  off  from  all  the  other  pastures,  about  a  dozen  in  number.  It  is 
true  that  Singleton  testified  to  his  want  of  consent,  but  this  was  not 
set  out  or  mentioned  in  the  complaint  and  information.  We  are  still 
of  opinion  that  the  complaint  and  information  are  defective  and  do 
not  comply  in  allegations  with  the  terras  of  either  statute,  that  with 
reference  to  two  thousand  acres  or  less,  or  two  thousand  acres  or  more, 
upon  which  hunting  is  forbidden. 

Believing  there  is  no  substantial  merit  in  the  motion  for  rehearing 
it  is  overruled. 

Overruled. 
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Walter  Barnard  v.  The  State. 
No.  5490.    Decided  May  12.  1920. 

1. — ^Murder— Manslaaghter— Verdict  by  Lot. 

Where,  upon  an  appeal  from  a  conviction  of  manslaughter,  the  appel- 
lant contended  that  the  verdict  was  reached  by  lot,  but  the  record  disclosed 
that  the  jurors,  after  agreeing  to  a  verdict  of  manslaughter,  a  large  majority 
of  the  jurors  was  found  to  favor  five  years  and  two  or  three  a  lesser  pen- 
alty, the  trial  court  was  warranted  in  concluding  that  the  addition  and 
division  were  not  to  be  binding  upon  them,  and  that  the  verdict  was  not 
reached  by  lot.  Following  Dawson  v.  State,  72  Texas  Crim.  Rep.,  78;  and 
other  cases. 

2. — Same — Order  of  Evidence— Practice  on  AppeaL 

The  order  of  testimony  is  not  fixed  by  iron-clad  rules  under  our  prac- 
tice, and  is  confined  largely  to  a  discretion  of  the  trial  courts  and  their 
actions  will  not  be  disturbed  unless  by  some  unusual  variance  from  the  cus- 
tomary procedure  some  injury  appears  probable,  which  is  not  the  fact  in 
the  instant  case. 

3. — Same — Argument  of  Counsel — ^Practice  on  Appeal. 

Where  the  district  attorney  withdrew  his  statement  to  the  effect  that 
one  of  the  attorneys  of  the  defendant  went  to  the  scene  of  the  homicide  with 
certain  witnesses  and  pointed  out  various  places,  etc.,  upon  being  corrected, 
there  was  no  reversible  error. 

4. — Same — Argument  of  Counsel— Bill  of  Exceptions. 

Where,  the  argument  of  State's  counsel  with  reference  to  the  children 
of  the  deceased  did  not  call  for  a  reversal  of  the  case  in  the  light  of  the 
Qualifications  of  the  bill  of  exceptions,  which  is  also  true  of  other  bills  of 
exceptions,  there  was  no  reversible  error. 

6. — Same— Charge  of  Court — Murder — Practice  on  Appeal. 

Upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  mere  fact 
of  the  submission  of  the  law  of  murder  does  not  constitute  reversible  error. 

6. — Same — Self-Defense — Charge  of  Court— Pursuing  Assailant. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  it  was 
doubtful  whether  the  evidence  raised  the  issue  of  self-defense,  but  the 
court,  nevertheless,  fully  charged  thereon  and  instructed  the  jury  further 
on  the  right  of  one  assailed  to  pursue  his  assailant,  there  was  no  reversible 
error. 

7. — Same — Sufficiency  of  the  Evidence. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  evi- 
dence sustained  the  conviction  under  a  proper  charge  of  the  court,  there 
was  no  reversible  error. 
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8.— Sf  me— Behearlng — Verdict  by  Lot. 

Where,  appellant  In  his  motion  for  rehearing  renewed  hig  contention 
that  the  verdict  was  reached  by  lot,  it  appeared  from  the  record  that  only 
one  Juror,  who  testified,  claimed  that  either  in  words  or  in  effect  the  verdict 
was  arrived  at  by  lot  and  all  the  other  jurors  gave  testimony  as  opposed  to 
this  conclusion,  there  was  no  reversible  error.  Following  Ulrich  v.  State, 
30  Texas  Crim.  App.,  63,  and  other  cases. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  the 
Honorable  James  R.  Hamilton. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  four  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Dickens  &  Dickens,  for  the  appellant. — On  question  of  verdict  by 
lot :  Brookman  v.  State,  96  S.  W.  Rep.,  928 ;  Driver  v.  State,  37  Texas 
Crim.  Rep.,  160;  Witty  v.  State,  171  S.  W.  Rep.,  229. 

Aluin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  argument  of  counsel :    Love  v.  State,  150  S.  W.  Rep.,  920. 

LATTIMORE,  Judge. — Appellant  was  indicted  in  the  Criminal 
District  Court  of  Travis  County,  upon  a  charge  of  murder ;  and  upon 
his  trial  was  convicted  of  manslaughter,  and  his  punishment  fixed  at 
four  years  in  the  penitentiary. 

Considering  th^*  errors  urged  in  the  order  as  presented  by  appel- 
lant's brief,  we  first  notice  the  contention  that  the  verdict  was  reached 
by  lot,  and  that  same  is,  therefore,  illegal.  The  record  discloses  that 
the  testimony  of  the  jurors  was  heard  in  support  of  this  motion  for 
a  new  trial,  their  testimony  substantially  being  that  after  they  had 
agreed  on  a  verdict  of  guilty  of  manslaughter,  finding  themselves  of 
various  minds  upon  the  question  of  the  penalty,  they  agreed  to  add 
up  their  several  preferences,  as  to  amounts,  and  divide  the  result  by 
twelve ;  which  was  done ;  and  the  quotient  amounted  to  four  years  and 
a  fraction — or,  four  years  and  five  months,  as  testified  to  by  most  of 
them.  Thereupon,  some  one  either  made  a  motion,  or  suggested  that 
the  verdict  be  fixed  at  four  years,  and  there  was  a  unanimous  vote  in 
favor  of  this  t^rm.  This  is  not  such  procedure  as  amounts  to  a  viola- 
tion of  our  statute  forbidding  a  verdict  arrived  at  by  lot.  See  Section 
656.  Branch's  Ann.  Penal  Code;  Dawson  v.  State,  72  Texas  Crim. 
Rep.,  78,  161  S.  W.  Rep.,  469 ;  Lamb  v.  State,  75  Texas  Crim.  Rep., 
75,  169  S.  W.  Rep.,  1159;  Art.  837,  Sub.  Div.  3,  Vernon's  C.  C.  P. 
The  evidence  was  practically  in  accord,  that  after  agreeing  to  a  ver- 
dict of  manslaughter,  a  large  majority  of  the  jurors  were  found  to 
favor  five  years,  and  two  or  three  for  a  lesser  penalty;  and  the  trial 
court  was  warranted  in  concluding  that  the  addition  and  division  were 
not  to  be  binding  upon  them,  and  it  was  not  so  in  fact. 
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Complaint  is  made  of  the  admission  of  the  testimony  of  Mrs.  Clark. 
This  witness  testified  after  the  defendant  had  closed  his  evidence  in 
chief,  that  deceased  was  manager  of  her  farm,  on  which  appellant  was 
a  tenant,  and  that  on  one  occasion,  when  a  misunderstanding  came  up 
over  the  division  of  some  pecans — she  accusing  appeUant  of  not  de- 
livering enough  pecans  as  rental — that  appellant  became  very  angry, 
and  said  that  whoever  told  her  that  was  not  her  share  of  the  pecans, 
had  lied.  In  this  connection  she  also  stated  that  appellant  insisted 
that  deceased  was  the  one  who  was  causing  him  this  trouble.  The  only 
persons  present  at  this  conversation,  were  appellant,  deceased,  and  the 
witness.  She  further  said  that  appellant  was  more  than  angry;  that 
his  eyes  flashed,  and  that  he  clenched  his  hands.  Appellant  was  on 
trial  for  murder,  and  evidence  tending  to  show  enmity,  or  former 
grudges  on  his  part  against  deceased,  was  admissible.  We  think  such 
was  evidently  the  purpose  and  tendency  of  said  testimony.  At  the 
request  of  appellant,  the  trial  court  instructed  the  jury  not  to  con- 
sider any  testimony  of  this  witness,  to  the  effect  that  appellant  was 
not  giving  her  the  amount  of  pecans  to  which  she  thought  herself  en- 
titled. If  appellant  desired  to  introduce  any  evidence  upon  this  mat- 
ter, he  had  the  right  so  to  do;  and  it  does  not  appear  that  the  trial 
court  refused  to  permit  him  this  privilege.  The  order  of  testimony 
is  not  fixed  by  iron  clad  rules  under  our  practice,  and  is  confided 
largely  to  the  discretion  of  the  trial  courts ;  and  their  actions  regulat- 
ing same  will  ordinarily  be  upheld,  unless  by  some  unusual  variance 
from  the  customary  procedure,  some  injury  appears  probable;  which 
is  not  the  fact  in  the  instant  case. 

Objection  was  also  made  to  a  statement  in  his  argument,  by  the 
prosecuting  attorney,  to  the  effect  that  one  of  appellant's  attorneys 
went  out  to  the  scene  of  the  homicide  with  certain  witnesses,  and 
pointed  out  various  places,  and  got  said  parties  to  make  certain  tests. 
It  appears  from  the  qualification  affixed  to  this  bill  that  as  soon  as 
said  statement  was  made,  one  of  appellant 's  attorneys  named  therein, 
arose  and  objected,  for  the  reason  that  he  was  never  out  at  such  place. 
At  once,  the  attorney  prosecuting  promptly  retracted  said  statement, 
telling  the  jury  that  same  was  based  on  the  fact  that  the  testimony 
showed  that  an  attorney  i '^r  the  defendant  was  out  at  said  place,  con- 
ducting said  investigation  for  the  defendant,  but  that  if  this  one  of 
defendant's  attorneys  said  he  was  not  there,  he  accepted  his  word 
and  withdrew  the  statement.  In  this  condition  of  the  record,  we  see 
no  injury  possible  in  this  matter. 

Nor  do  we  think  the  argument  set  out  in  Bill  of  Exceptions  No.  7, 
to  the  effect  that  the  children  of  deceased  were  entitled  to  sympathy, 
such  argument  as  would  call  for  a  reversal  of  the  case.  However,  this 
bill,  considered  in  the  light  of  the  court's  qualification,  presents  no 
objectionable  matter.  This  is  also  true  of  his  bill  of  exceptions  No.  8. 
These  bills  were  accepted  by  appellant,  and  are  before  us  without 
objection  to  the  court's  qualifications. 
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Complaint  is  also  made  of  the  fact  that  the  trial  court  submitted 
the  issue  of  murder.  We  do  not  think  any  error  was  thus  committed. 
We  are  referred  to  no  authority  holding  that  where  one  charged  with 
murder  is  found  guilty  of  manslaughter,  the  mere  fact  of  the  sub- 
mission of  the  law  of  murder  operates  as  any  injury  to  the  accused. 
No  incorrect  statement  of  the  law  of  murder  or  of  manslaughter  in 
the  charge,  is  here  pointed  out,  by  which  we  might  be  led  to  believe 
that  the  charge  of  the  court  could  have  had  any  evil  effect  in  bringing 
about  a  conviction  of  the  lower  grade  of  homicide. 

The  evidence  showed  that  appellant  was  armed  with  a  pistol.  He 
testified  that  deceased  threw  a  rock  at  him  shortly  after  their  meeting, 
which  struck  him  on  the  hand,  causing  pain  and  bloodshed,  that  de- 
ceased also  then  cursed  him,  and  said  he  was  going  to  his  house  and  get 
his  gun,  and  come  out  and  kill  him ;  that  when  deceased  started  to  the 
house  he,  appellant,  pulled  his  pistol  and  shot.  There  were  three 
shots  fired.  Deceased  was  shot  twice  in  the  back,  and  expired  almost 
immediately.  W^e  are  doubtful  if  self-defense  was  in  the  case.  See 
Lynch  v.  State,  24  Texas  Grim.  App.,  364;  Bush  v.  State,  40  Texas 
Crim.  Rep.,  543.  But  if  such  theory  appeared,  the  court  fully  charged 
on  same  as  possibly  raised  by  the  testimony  of  appellant,  instructing 
the  jury  that  said  issue  was  to  be  determined  from  the  standpoint  of 
appellant  alone,  and  fully  applied  the  law  to  the  facts  as  made  by  the 
testimony,  including  a  charge  on  the  right  of  one  assailed  to  pursue 
his  assailant. 

The  only  eye  witness  to  the  homicide  beside  appellant  and  deceased, 
was  the  wife  of  deceased,  and  she  testified  that  when  the  last  shot  was 
fired,  deceased  was  running  away  from  appellant  down  the  aisle  of 
the  cow  barn,  and  that  appellant  was  standing  at  the  door  shooting  at 
him  as  he  ran. 

We  have  found  no  reversible  error  in  this  record,  and  the  judgment 
of  the  trial  court  will  be  aflBrmed. 

Affirmed. 


ON  REHEARING 

May  12,  1920. 

LATTIMORE,  Judge. — The  only  contention  made  in  appellant's 
motion  for  rehearing  is,  that  the  jury  arrived  at  their  verdict  by  lot, 
and  that  in  declining  to  reverse  for  this,  we  were  in  error.  In  view  of 
the  insistence  of  appellant,  we  have  again  carefully  examined  the 
facts  presented  in  support  of  this  ground  of  his  motion  for  new  trial, 
and  the  authorities  cited  by  appellant. 

Each  of  the  twelve  jurors  appeared  and  gave  testimony  upon  the 
presentation  of  said  motion,  and  the  trial  court,  in  deciding  this  ques- 
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tion  of  fact,  held  against  the  claim  of  appellant.  It  appears  that  only- 
one  of  said  jurors  testified  that  it  was  his  understanding  that  there 
was  an  agreement  among  them,  to  be  bound  by  the  result  of  the  ad- 
dition of  the  several  penalties  each  thought  proper,  and  the  division 
of  this  sum  by  twelve.  It  appears  that  this  was  the  only  juror  who 
testified,  either  in  words  or  in  effect  that  this  verdict  was  arrived  at 
by  lot,  and  that  all  of  the  others  gave  testimony  apposed  to  this  con- 
clusion. We  have  carefully  examined  the  testimony  of  said  jurors, 
and  therefrom  it  appears  in  substance,  that  a  short  time  after  retire- 
ment, they  came  to  an  agreement  that  appellant  was  guilty  of  man- 
slaughter, and  then  engaged  in  an  effort  to  reach  an  agreement  as  to 
the  penalty  to  be  fixed.  It  seems  that  most  of  the  jurors  favored  five 
years,  though  some  were  for  four,  and  one  or  two  for  three  years. 
It  was  presently  suggested,  according  to  most  of  said  testimony,  that 
they  add  the  various  penalties  favored,'  and  divide  the  result  by 
twelve,  as  a  basis  for  argument.  This  computation  was  made,  and  the 
result  shown  was  fifty-three  months,  or  four  years  and  five  months. 
According  to  the  positive  testimony  of  severiil  of  the  jurors — and  this 
was  not  denied  or  questioned  by  any  of  them — after  such  computation, 
the  matter  of  penalty  was  further  discussed  for  several  hours,  and 
then  some  one  suggested  that  they  agree  upon  a  verdict  of  four  years. 
The  foreman  called  the  jury  to  order  and  put  the  question  ''that  all 
who  agree  to  a  penalty  of  four  years  should  hold  up  their  hands.''  and 
all  held  them  up.  While  the  juror  Friday  said  he  did  not  remember 
coming  to  this  agreement  by  holding  up  their  hands,  he  testified 
positively  that  they  all  agreed  on  four  years.  The  testimony  of  this 
juror  is  quoted  and  referred  to  by  appellant  in  his  motion.  It  ap- 
pears from  this  juror's  testimony,  that  it  was  his  understanding,  after 
rhey  all  came  to  an  agreement  upon  manslaughter,  that  they  should 
put  down  the  amount  that  each  of  them  thought  the  penalty  should 
be.  divide  it  by  twelve,  and  the  result  should  be  their  verdict ;  though 
he  states  that  after  they  put  it  down  and  added  it  up,  that  they  knock- 
ed off  the  five  months,  and  made  the  penalty  even  four  years.  This 
juror  said  that  he  was  originally  for  five  years,  but  agreed  to  the  four 
year  verdict  rendered. 

Looking  to  the  law  applicable  to  these  facts,  we  find  that  it  has  been 
the  invariable  rule  of  this  Court  to  uphold  findings  made  by  the  trial 
courts  upon  such  fact  issues  as  are  submitted  to  them,  unless  it  appear 
to  us  that  such  decision  is  manifestly  wrong.  See  Article  837,  Ver- 
non 's  C.  C.  P.,  and  authorities  cited.  As  stated  by  the  presiding  judge 
of  this  Court,  in  Ulrich  v.  State,  30  Texas  Crim.  App.,  63:  ''There 
was  a  conflict  in  the  evidence  as  to  the  agreement  in  arriving  at  the 
verdict  .  .  .  There  was  a  conflict  in  the  evidence  on  the  issue  in- 
volved, and  the  court  settled  that  conflict  by  overruling  the  motion. 
This  he  had  the  legal  right  and  authority  to  do.  The  presumption 
obtains  that  the  judgment  is  correct."  This  Court  would  not  hold 
the  discretion  of  the  trial  court  to  have  been  abused  in  a  case  where 
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one  juror  testified  that  there  was  such  an  agreement,  as  is  here  con- 
tended for  appellant,  if  the  majority  of  the  jurors  testified  that  no 
such  agreement  was  had.  If  it  were  conceded  that  Mr.  Friday  testi- 
fied that  such  was  his  understanding,  still,  none  of  the  other  jurors 
agreeing  with  him  as  to  such  fact,  and  most  of  them  being  positive 
that  there  was  no  such  agreement  suggested  by  any  one,  we  would 
be  compelled,  in  accordance  with  our  rule  in  such  cases,  to  uphold 
the  action  of  the  trial  court  in  overruling- the  motion.  Each  of  the 
jurors  testified  positively  that  all  of  them  agreed  on  the  four  year 
penalty,  which  was  fixed  by  the  verdict.  Appellant  cites  the  Sanders 
case,  45  Texas  Grim.  Rep.,  518,  78  S.  W.  R.,  518 ;  the  Driver  case,  37 
Texas  Grim.  Rep.,  160;  the  Good  case,  66  S.  W.  Rep.,  1079;  the  Good 
case,  67  S.  W.  R.,  102 ;  the  Brookman  case,  50  Texas  Grim.  Rep.,  277, 
96  S.  W.  R.,  928;  the  White  case,  37  Texas  Grim.  Rep.,  65,  40  S.  W.' 
Rep.,  789,  and  the  Wood  case,  13  Texas  Grim.  App.,  135.  These,  and 
many  similar  authorities,  are  cases  in  which  the  evidence  adduced  in 
support  of  the  motion  for  new  trial  showed  that  there  was  an  agree- 
ment on  the  part  of  the 'jury  to  abide  by  the  result  of  the  addition 
and  division  indulged  in.  In  some  of  these  cases,  the  facts  showed 
that  the  exact  quotient  was  not  adhered  to,  but,  it  appearing  that  there 
was  an  agreement  on  the  part  of  the  jury  to  be  bound  by  said  quotient, 
this  court  held  in  those  oases  that  some  slight  change  after  arriving 
at  the  quotient  did  not  constitute  any  variance  from  the  original  illegal 
agreement.  We  fear  appellant's  insistence  in  his  motion  is  based  on 
his  failure  to  observe  our  statement  in  the  original  opinion  **that  the 
trial  court  was  warranted  in  concluding  that  the  addition  and  division 
we»"e  not  to  be  binding  upon  them  (the  jury),  and  it  was  not  so  in 
fact." 

Believing  our  former  decision  of  the  matter  correct,  and  finding 
ourselves  unable  to  agree  with  the  contention  of  appellant,  the  motion 
for  rehearing  will  be  overruled. 

OverrtUed. 


Ex  Parte  Vera  Roach. 
No.  5839.    Decided  May  19,  1920. 

1. — Juvenile — Girls'  Training  School — ^Vold  Judgment — Habeas  Ck)rira8. 

Where  relator  was  convicted  and  sent  to  the  Girls'  Training  School  at 
Gainesville  and  sued  out  a  writ  of  habeas  corpus  before  this  Court,  and  the 
judgment  attached  to  the  application  for  the  writ  was  fatally  defective  in 
not  specifying  the  time  or  place  of  confinement,  and  the  same  was  not  based 
upon  a  complaint  or  indictment  substantially  setting  out  the  elements  of  the 
offense,  the  relator  is  discharged. 
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2. — ^Incorrigible  Child— Pleading— Information. 

To  merely  charge  that  relator  is  a  delinquent,  incorrigible  child,  with- 
out alleging  the  things  <which  constitute  the  delinquency  or  incorrigibility 
is  not  sufficient. 

Prom  Galveston  County. 

Original  Habeas  Corpus  proceedings  asking  release  from  arrest  in 
the  Girls'  Training  School  at  Gainesville,  Texas. 
The  opinion  states  the  ease. 

Fuller  &  Brady,  for  relator.— Cited :  Ex  parte  King,  217  S.  W. 
Rep.,  366;  Miller  v.  State,  200  S.  W.  Rep.,  389 ;  Hunt  v.  State,  9  Texas 
Crim.  App.,  404;  Thomas  v.  State,  12  id.,  227. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge.— This  is  an  effort  on  behalf  of  relator.  Vera 
Roach,  by  due  presentation  here  of  an  original  application  for  a  writ 
of  habeas  corpus,  to  secure  her  release  from  the  Girls'  Training  School 
at  Gainesville,  Texas,  to  which  she  was  committed  by  order  of  the 
Juvenile  Court,  at  Galveston,  in  December,  1919.  This  Court  will 
not  entertain  jurisdiction  of  this  habeas  corpus,  unless  it  be  made  to 
appear  that  the  judgment  entered  was  void.  A  copy  of  the  judgment  is 
attached  to  the  answer  of  the  respondent,  the  head  of  the  said  Girls 
Training  School,  and  it  at  once  appears  from  an  inspection  of  said 
judgment,  that  same  is  fatally  defective.  It  is  specifically  required 
by  Article  1197,  Vernon's  C.  C.  P.,  as  amended  by  the  Acts  of  the 
Fourth  Called-Session  of  the  Thirty-fifth  Legislature,  page  43,  that 
the  judgment  in  the  ease  of  a  juvenile  prosecution,  must  specify  both 
the  time  and  place  of  confinement.  This  does  not  appear  in  the  judg- 
ment in  the  instant  case,  by  which  relator  is  merely  committed  to  said 
Girls  Training  School.  There  is  neither  beginning  nor  ending  of  said 
confinement,  nor  anything  as  to  the  duration  thereof. 

We  also  observe  that  in  order  to  be  a  valid  judgment,  same  must 
be  based  upon  a  complaint  or  indictment,  charging  at  least  substantial- 
ly, the  elements  of  the  offense.  It  is  specifically  required  by  Article 
1199  of  Vernon's  C.  C.  P.,  that  in  the  State's  pleading  in  a  prosecution 
under  the- Juvenile  Act,  said  pleading  shall  set  forth  the  act  or  acts 
claimed  to  have  been  committed  by  the  accused,  as  constituting  her  a 
delinquent  child.  In  the  information  filed  in  the  instant  case,  copy 
of  which  is  attached  to  the  application,  it  is  merely  charged  that 
relator  is  a  delinquent  and  incorrigible  child.  This  is  not  sufficient, 
notwithstanding  the  statute  enumerates  incorrigibility  as  one  of  the 
things  which  would  constitute  delinquency.  An  incorrigible  is  one 
who* cannot  be  reformed;  one  incapable  of  reformation,  and  stated 
abstractly  and  apart  from  any  enumeration  of  specific  acts,  such 
charge  would-seem  to  us  altogether  too  indefinite  and  incapable  of 
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proof  as  applied  to  any  child  of  tender  years,  and  for  whose  benefit 
and  reformation  this  law  must  have  been  enacted.    Said  law  proceeds 
entirely  upon  the  supposition  that  the  reformation  of  its  subjects  is 
possible  and  probable,  and  that  they  are  not  incorrigible. 
The  relator  will  be  discharged. 

Relator  discharged. 


John  Hoover  v.  The  State. 
No.  5743.    Decided  May  19,  1920. 

Murder — ^Deadly  Weapon — Cliarge  of  Court — Bule  Stated — ^Intent  to    ElIL 

In  instances  under  the  evidence, (the  instrument  used  in  producing  the 
homicide  was  not  a  deadly  weapon,  or  in  which  there  was  an  issue  upon 
that  point,  this  court  with  marked  uniformity,  has  held  that  upon  defend- 
ant's request  his  theory  of  an  absence  of  intent  to  kill  should  be  put  before 
the  juryMn  a  manner  clearly  Informing  them  as  to  the  law,  and  a  failure  to 
do  so  in  the  instant  case  was  reversible  error.  Following  Washington  ▼. 
State,  53  Texas  Crim.  Rep.,  53,  and  other  cases. 

Appeal  from  the  District  Court  of  Commanche.  Tried  below  before 
the  Hoporable  J.  H.  Arnold. 

Appeal  from  a  conviction  of  murder.  Penalty :  six  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Hampton,  Harris  &  Hampton,  George  L.  Sidlivan  and  Goodson  & 
Nahors,  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  appeal  is  from  a  sentence  of  confinement 
in  the  penitentiary  for  six  years  for  the  offense  of  murder.  The  de- 
ceased was  a  supervisor  of  the  construction  of  a  **tank  farm"  in  one 
of  the  oil  districts,  the  construction  work  being  done  by  employees  of 
independent  contractors.  Appellant  and  his  father  had  been  such  em- 
ployees, and  on  Saturday  preceding  the  homicide  on  Tuesday,  an  alter- 
cation took  place  on  the  premises.  In  this  altercation  insulting 
Epithets  ^vere  exchanged  between  the  deceased  and  the  appeHant ;  some 
blows  w^re  struck,  the  deceased  obtaining  and  exhibiting  a  pistol  and 
ordering  the  appellant  to  leave  and  to  refrain  from  coming  back  on 
the  premises  also  ordering  appellant's  father  to  cause  this  to  be  done. 
There  were  mutual  threats  made  at  the  time,  and  evidence  of  their 
repetition  later,  those  of  the  deceased  being  communicated  to  th^  ap- 
pellant. Evidence  pro  and  con  touching  the  disposition  and  reputa- 
tion of  the  deceased  as  a  man  of  violence  was  introduced.    There  was 
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also  evidence  that  appellant  had  been  informed  after  the  diflSculty  on 
Saturday  that  the  deceased  was  armed.  The  immediate  scene  of  the 
homicide  was  at  the  depot  of  the  village,  near  which  was  situated  a 
restaurant  belonging  to  the  father  of  appellant  and  a  store  kept  by  a 
witness  named  Barnes.  Appellant  testified  that  he  had  business  at 
the  depot,  and  while  standing  there  the  deceased  passed,  brushing  the 
arm  of  the  appellant,  and  then  called  for  the  railroad  agent.  The  ap- 
pellant then  walked  to  the  restaurant,  and  picked  up  a  stick  which 
was  used  for  packing  ice  in  an  ice  cream  freezer.  Taking  the  stick  to 
the  depot  for  the  purpose  of  protection,  he  laid  it  down  on  the  ground. 
On  his  return  the  deceased  was  not  observed  by  him,  and  he  entered 
into  conversation  with  others,  and  while  so  engaged  this  occurred: 

'\T  looked  up  at  the  door,  and  Mr.  Breen  was  standing  in  the  door 
like,  looking  right  down  at  me  with  his  hand  in  his  side  pocket,  and  I 
looked  back  down  again,  and  about  that  time  he  came  out  the  door, 
and  as  he  came  out  I  grabbed  the  stick,  and  as  he  stepped  on  the 
engine,  I  hit  him.  The  reason  I  hit  him  was  because  I  thought  he  was 
going  to  shoot  me.  Just  as  Mr.  Breen  stepped  on  the  engine  he  caught 
it  with  both  hands,  and  then  he  dropped  his  right  hand,  and  was 
sorter  turning  toward  me,  and  just  as  he  turned  I  hit  him  up  above 
the  ear  somewhat.  I  did  not  intend  to  kill  him,  but  hit  him  to  keep 
him  from  getting  his  gun  and  shooting  me.  When  I  hit  him  he  fell 
off  the  engine  to  the  ground,  and  I  threw  the  stick  away  and  caught 
hold  of  his  hands.  I  didn't  know  how  badly  he  was  hurt,  and  thought 
he  might  shoot  me.  When  I  found  he  was  badly  hurt  I  laid  his  hands 
down." 

There  were  several  eye  witnesses  introduced  by  the  State,  one  of 
them  measurably  corroborating  the  appellant's  theory  of  a  demonstra- 
tion by  the  deceased.  Most  of  them,  however,  exclude  by  their  testi- 
mony this  theory.  The  court  in  his  charge  took  cognizance  of  the  evi- 
dence raising  the  issues  of  murder,  manslaughter,  and  self-defense 
based  upon  a  demonstration  following  communicated  threats. 

In  his  instruction  to  the  jury,  the  court  embodied  a  part  of  Article 
1147,  P.  C,  as  follows :  *  *  If  the  instrument  be  one  not  likely  to  pro- 
duce death,  it  is  not  to  be  presumed  that  death  was  designed,  unless 
from  the  manner  in  which  it  was  used  such  intention  evidently  ap- 
peared. ' ' 

The  homicide  resulted  from  one  blow  upon  the  head  of  deceased, 
struck  by  the  appellant,  using  a  wooden  stick  about  three  feet  long, 
three  inches  in  diameter  at  one  end,  and  tapering  to  two  inches  at  the 
other  end,  somewhat  in  the  shape  of  a  baseball  bat.  The  weight  of 
the  stick  is  not  given.  Under  numerous  expressions  of  the  opinions 
of  this  court,  the  stick  in  question  was  not  per  se  a  deadly  weapon. 
Among  these  are  Crow  v.  State,  55  Texas  Crim.  Rep.,  202,  in  which 
the  instrument  was  a  baseball  bat.  Others  in  which  sticks  of  wood  of 
varying  sizes  were  used  will  be  found  in  Wilson  v.  State,  15  Texas 
Crim.  App.,  155;  Washington  v.  State,  53  Texas  Crim.  Rep.,  483; 
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Boyd  V.  State,  28  Texas  Crim  App.,  137;  Fitch  v.  State,  37  Texas 
Crim.  Rep.,  502;  Shaw  v.  State,  34  Texas  Crim.  Rep.,  442;  Hamilton 
V.  State,  60  Texas  Crim.  Rep.,  258,  131  S.  W.  Rep.,  1127.  Similar 
rulings  with  reference  to  other  instruments  used  as  a  bludgeon  will 
be  found  in  Honeywell  v.  State,  40  Texas  Crim.  Rep.,  199 ;  Danforth 
V.  State,  44  Texas  Crim.  Rep.,  Ill;  Skidmore  v.  State,  43  Texas,  93; 
Peacock  v.  State,  52  Texas  Crim.  Rep.,  435.  The  fact  that  death  re- 
sults from  the  use  of  the  weapon  does  not  change  the  rule  stated  as  to 
its  character.  The  trial  court,  in  recognition  of  the  application  of 
this  rule  to  the  instant  case,  gave  the  charge  mentioned.  Appellant 
insists,  however,  that  there  was  a  fatal  omission  in  the  charge  in  its 
failure  to  instruct  the  jury  affirmatively  that  unless  they  found  that 
in  the  manner  used  the  stick  was  a  deadly  weapon,  a  conviction  of 
murder  could  not  result  unless  the  jury  believed  beyond  a  reasonable 
doubt  that  at  the  time  the  blow  was  struck  he  had  the  specific  intent 
to  kill  the  deceased.  This  view  was  presented  in  several  special 
charges,  which  were  refused,  and  represents  the  converse  of  the  prop- 
osition that  was  submitted.  Article  1149,  P.  C,  provides  that  where  a 
homicide  occurs  under  the  influence  of  sudden  passion,  but  by  the  use 
of  means  not  in  their  nature  calculated  to  produce  death,  the  person 
killing  is  not  guilty  of  a  homicide  unless  it  appears  that  there  was  an 
intention  to  kill,  but  the  party  from  whose  act  the  death  resulted 
can  be  convicted  for  any  grade  of  assault  and  battery.  Speaking  on 
this  subject,  Presiding  Judge  White,  in  the  case  of  Hill  v.  State,  in 
which  the  same  point  was  involved,  said  in  substance:  *'The  other- 
wise admirable  charge  did  not  submit  the  alternative  proposition 
pointed  out  in  Article  614  ^now  1149)  as  to  the  law  where  there  was 
no  intention  to  kill.  From  a  careful  investigation  of  all  the  facts  as 
they  are  stated  in  the  record  we  are  of  the  opinion  that  the  defendant 
was  entitled  to  have  this  view  of  the  law  submitted  to  the  jury  in  a 
plain,  pointed,  and  affirmative  manner.  If  he  was  not  actuated  by 
an  intention  to  kill,  then  the  killing  could  not  be  murder." 

In  instances  in  which  under  the  evidence  the  instrument  used  in 
producing  the  homicide  was  not  a  deadly  weapon,  or  in  which  there 
was  an  issue  upon  that  point,  this  court,  with  marked  uniformity, 
has  held  that  upon  appellant's  request  his  theory  of  an  absence  of 
intent  to  kill  should  be  put  before  the  jury  in  a  manner  clearly  in- 
forming them  as  to  the  law.  Washington  v.  State,  53  Texas  Crim. 
Rep.,  483 ;  Crow  v.  State,  55  Texas  Crim.  Rep.,  202 ;  Merka  v.  State, 
82  Texas  Crim.,  Rep.,  569;  Branch's  Crim.  Law  of  Texas,  sec.  434. 
eases  listed  therein.  In  the  instant  case  the  proof  was  undisputed 
thsit  the  instrument  used  was  a  stick,  and  that  but  one  blow  was 
struck.  The  appellant  testified  that  he  did  not  intend  to  kill,  and 
w^e  think  the  evidence  was  such  that  the  court  was  not  warranted  in 
refusing  to  instruct  the  jury  in  an  affirmative  way  upon  this  theory 
cf  the  appellants. 
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The  omission  in  the  charge,  which  we  have  pointed  out,  requires  a 
reversal  of  the  judgment,  which  is  ordered. 

Reversed  and  remanded. 


Nathan  Briscoe  v.  The  State. 

No.  6804.    Decided  May  19,  1920. 

1. — ^Murder— Evidence — Threats — DeclarationB  of  Defendant. 

Upon  trial  of  murder  it  was  reversible  error  to  admit  in  evidence  the 
declarations  of  defendant  made  sometime  during  the  day  of  the  homicide 
that  he  would  kill  a  man  before  he  would  be  done  that  way,  and  that  there 
was  no  reason  to  believe  or  suspect  that  defendant,  at  the  time  that  he  made 
the  declaration,  was  referring  to  the  deceased,  and  that  it  had  since  been 
learned  that  defendant  was  referring  to  another  man,  the  burden  being  up- 
on the  State  to  show  that  the  deceased  was  meant  or  included.  Following 
Fuller  y.  State,  54  Texas  Crim.  Rep.,  454,  and  other  cases. 

2. — fikMne — ^Husbiuid  and  Wife — Cross-Szaminatlon. 

Where,  upon  trial  of  murder,  the  wife  of  defendant  had  testified  in  his 
behalf,  it  was  improper  to  cross-examine  her  on  new  matter  not  relevant  to 
the  matters  brought  out  on  direct  examination. 

S.-^ame— Evidence — Conversation  Over  Telephone. 

Where,  upon  trial  of  murder,  testimony  with  reference  to  a  conversa- 
tion over  the  telephone  between  two  of  the  witnesses  was  not  material  to 
any  issue  in  the  case,  the  same  should  not  have  been  admitted. 

4. — Same — Evidence — Clothes  of  Deceased — Knife  of  Deceased. 

Where,  upon  trial  of  murder,  the  attitude  of  the  parties  toward  each 
other  during  the  difficulty  being  an  issue  in  the  case,  there  was  no  error 
In  admitting  in  evidence  the  clothing  worn  by  deceased  at  the  time  of  the 
shooting  and  the  knife  of  the  deceased,  which  was  in  a  badly  cripplied  con- 
dition. 

6.-^ame— Evidence — Physical  Condition  of  Deceased.' 

Upon  trial  of  murder,  where  defendant  pleaded  self-defense;  that  the 
deceased  was  a  larger,  heavier  man  than  himself,  there  was  no  error  in 
aamitting  testimony  that  the  deceased  had  more  or  less  defective  eyesight. 
was  seventy  years  of  age  and  large  and  clumsy. 

Apepal  from  the  District  Court  of  Commanche.  Tried  below  before 
the  Honorable  J.  H.  Arnold. 

Appeal  from  a  conviction  of  murder.  Penalty :  fifty  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Calloxoay  c&  Calloway  and  Eidson  &  Eidson,  for  ?*ppellant. — On 
question  of  alleged  threats  by  defendant :  HoUey  v.  State,  39  Texas 
Crim.  Rep..  307;  Duke  v.  State,  133  S.  W.  Rep.,  434;  Sorrell  v.  State, 
169  S.  W.  Rep.,  306,  and  cases  stated  in  opinion. 
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On  question  of  cross-examination  of  wife:  Johnson  v.  State,  148 
S.  W.  Rep.,  330 ;  Hamilton  v.  State,  36  Texas  Crim.  Rep.,  372.  Finks 
V.  State,  209  S.  W.  Rep.,  156. 

On  question  of  telephone  conversation:  Finks  v.  State,  supra; 
Williford  v.  State,  36  Texas  Crim.  Rep.,  414. 

On  question  of  clothes  of  deceased :  Huey  v.  State,  197  S.  W.  Rep., 
202;  Dozier  v.  State,  199  S.  W.  Rep.,  287. 

On  question  of  physical  condition  of  deceased :  Clayton  v.  State,  201 
S.  W.  Rep.,  172 ;  Cole  v.  State,  48  Texas  Crim.  Rep.,  445 ;  Brownlee  v. 
State,  48  id.,  410. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  bloody  clothes :  Milo  v.  State,  59  Texas  Crim.  Rep.,  196 ; 
Hiles  V.  State,  79  id.,  1 ;  Welch  v.  State,  66  id.,  525 ;  Satterwhite  v. 
State,  78  id.,  309. 

LATTIMORE,  Judge. — In  this  case  appellant  was  charged  with  the 
murder  of  one  jesse  Burks,  and  upon  conviction  his  penalty  was  fixed 
at  fifty  years  confinement  in  the  penitentiary. 

Appellant  and  deceased  were  neighboring  farmers.  Deceased  owned 
a  binder,  and  shortly  before  the  homicide,  claimed  to  have  lost  there- 
from a  chain.  Some  time  prior  to  the  killing,  appellant  was  engaged 
in  cutting  his  grain  with  a  binder  which  belonged  to  a  Mr.  Lindsey  and 
the  brother  of  deceased.  "While  so  engaged,  the  parties  broke  a  link  in 
a  similar  chain.  Not  being  able  to  further  operate  said  machine,  Mr. 
Lindsey  asked  appellant  to  go  to  the  house  of  deceased  and  get  from 
him  a  link  with  which  to  mend  the  broken  chain.  Appellant  did  so, 
and  according  to  the  witness,  returned  with  one  link ;  but  in  the  mean- 
time, the  parties  had  broken  another  link,  and  could  not  further 
operate  the  machine.  Witness  Nelse  Briscoe,  who  was  assisting  in  said 
cutting,  testified  that  he  went  that  night  on  horseback  down  to  the 
place  of  a  Mr.  Tunndl,  and  got  some  links,  with  which  the  chain  was 
again  repaired,  and  the  cutting  continued.  When  appellant  returned 
from  going  after  the  link  at  the  house  of  deceased,  he  reported  that 
deceased  was  not  there,  but  that  he  had  gotten  the  link  out  of  hia 
tool  box.  Very  soon  thereafter  deceased  began  claiming  that  some 
one  had  stolen  a  chain  from  his  binder,  and  seems  not  only  to  have 
made  that  statement  to  several  parties,  but  after  hearing  that  appel- 
lant had  been  to  his  house  and  gotten  a  link  out  of  his  tool  box, 
deceased  came  and  examined  the  chain  on  the  Lindsey  binder,  and 
claimed  that  it  was  his,  and  stated  that  the  person  who  got  the  link 
stole  the  chain.  To  some  of  the  witnesses,  deceased  made  a  direct 
charge  that  appellant  had  stolen  his  chain.  Appellant  testified  that 
on  the  day  before  the  homicide,  he  had  a  conversation  with  deceased, 
in  which  he  was  accused  of  stealing  the  chain.  He  said  that  he  told 
deceased  he  was  mistaken,  and  that  he  could  prove  it.  He  further 
said  that  he  told  deceased  that  he  did  get  the  one  link,  and  that 

Digitized  by  VjOOQlC 


1920]  Briscoe  v.  The  State.  377 

deceased  then  said,  ''Yes,  and  you  got  the  chain  too."  Appellant 
further  says  that  he  explained  to  deceased  how  they  fixed  the  chain, 
and  told  him  that  Nelse  Briscoe  got  on  his  work-horse  and  rode  down 
to  Doc  Tunnell's  in  the  night  and  got  the  links  with  which  to  fix  it 
He  says  that  deceased  asked  him  if  he  could  prove  that,  and  he  told 
him  that  he  could  prove  it  by  Nelse  Briscoe;  that  deceased  then 
said  if  he  would  bring  Nelse  and  have  him  state  as  appellant  claimed, 
he  would  accept  that  statement.  Appellant  said  that  he  then  prom- 
ised to  get  Nelse  and  bring  him  to  prove  that  the  chain  on  Lindsey's 
binder  was  not  the  chain  of  deceased,  but  was  a  chain  that  they  had 
repaired  themselves.  Soon  after  parting  with  deceased  on  this  oc- 
casion, appellant  said  he  met  the  witness  Talley,  who  told  him  that 
deceased  had  made  very  heavy  threats  against  him.  It  appears  from 
the  evidence,  that  the  next  day  appellant  went  to  the  town  of  Gustine, 
some  seven  or  eight  miles  distant,  where  Nelse  Briscoe  was  staying, 
got  Nelse,  and  went  with  him  and  a  young  man  named  Sewell,  who 
had  also  been  present  when  the  chain  was  broken  and  mended,  to 
the  farm  of  deceased,  and  then  out  into  the  field  where  deceased  was 
at  work.  Before  going,  appellant  placed  a  pistol  in  his  pocket,  giving 
as  his  reason  for  so  doing,  that  he  did  not  know  what  deceased  might 
attempt  to  do  to  him ;  that  he  was  a  much  smaller  man  than  deceased ; 
not  physically  strong,  and  no  match  for  deceased  in  a  personal  en- 
counter, if  deceased  should  attack  him.  When  appellant  and  the  two 
men  who  were  with  him  approached  deceased,  the  fatal  difficulty  im- 
mediately ensued,  and  deceased  was  shot — once  in  the  hand  or  arm, 
once  in  the  side,  and  once  in  the  back  from  the  effects  of  which  he 
died  at  once.  The  account  given  of  the  occurrence  by  the  State's 
witnesses,  and  those  for  appellant,  were  widely  different,  and  as  the 
case  must  be  reversed,  we  express  no  opinion  as  to  the  evidence  pro  or 
con.  Appellant  and  his  witnesses  claimed  that  deceased  immediately. 
became  angry,  and  attacked  appellant,  forcing  him  backward  quite 
a  distance,  cutting  at  him  with  a  knife,  and  that  appellant  shot  him 
in  self-defense. 

It  appears  from  bill  of  exceptions  No.  3,  that  on  the  day  of  the 
homicide,  and  about  eleven  o'clock — the  homicide  being  about  four 
o'clock — and  while  in  the  town  of  Gustine,  some  seven  or  eight  miles 
from  the  scene  of  the  killing,  appellant  was  heard  to  say  * '  I  would 
kill  a  man  before  I  would  be  done  that  way."  The  witness  who  gave 
this  testimony  said  that  appellant  was  across  the  street  from  him,  and 
talking  to  the  justice  of  peace — a  man  named  Gray,  and  that  he  had 
no  reason  to  believe  or  suspect  that  appellant  was  referring  to  de- 
ceased, and  that  he  had  since  been  informed  that  appellant  was  re- 
ferring to  another  man.  In  all  the  cases  known  to  us  where  a  general 
threat  of  the  accused  is  introduced  by  the  State,  it  is  held  error  un- 
less the  State  also  show  that  the  threat  is  directed  toward  the  injured 
party,  or  embraced  such  person.  In  his  qualification  to  this  bill  of 
exceptions,  the  trial  court  lays  stress  on  the  fact  that  it  was  only  a 
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few  hours  before  the  killing,  and  appellant  made  no  explanation  of 
this  statement.  This  does  not  help  the  matter.  The  burden  is  on 
the  State  to  show  that  deceased  was  meant  or  included,  and  not  on 
the  appellant  to  show  that  he  was  not  meant  or  included.  On  an- 
other trial,  unless  there  be  evidence  showing  substantially  that  the 
threat  was  directed  at  deceased,  it  should  not  be  admitted.  Fuller  v. 
State,  54  Texas  Crim.  Rep.,  454;  Garrett  v.  State,  52  Texas  Crim. 
Rep.,  258 ;  Hall  v.  State,  43  Texas  Crim.  Rep.,  259 ;  Fossett  v.  State, 
41  Texas  Crim.  Rep.,  400 ;  Holley  v.  State,  39  Texas  Crim.  Rep.,  307. 
In  the  Fossett  case  just  cited,  the  threat  was  made  only  a  few  mo- 
ments before  the  homicide.  In  many  of  the  cases,  the  threats  were 
made  nearer  to  the  time  of  the  killing  than  the  one  in  the  instant  case. 
The  nearness  of  the  time  does  not  seem  to  be  sufficient  to  justify  the 
admission  of  such  threats,  unless  there  be  something  else  either  con- 
nected therewith,  or  appearing  in  the  evidence  elsewhere,  which  would 
make  it  reasonably  certain  that  the  injured  party  was  meant  or  in- 
cluded in  the  threat. 

The  cross-examination  of  appellant's  wife,  we  think,  went  too  far. 
By  none  of  the  authorities  does  it  seem  to  be  held  that  in  cross-exam- 
ination may  new  matter  be  gone  into  by  the  State.  The  bill  of  ex- 
ceptions sets  out  in  question  and  answer,  the  examination  and  cross- 
examination  of  Mrs.  Briscoe,  and  much  of  the  cross-examination  ap- 
pears to  be  on  new  matter  not  relevant  to  the  matters  brought  out  on 
direct  examination.  In  his  qualification  of  this  bill,  the  court  below 
says:  that  no  objection  was  made  to  any  of  the  cross-examination, 
except  that  portion  of  her  testimony  which  related  to  the  question  ad- 
dressed to  her  as  to  what  Mrs.  Lindsey  had  told  her  that  morning 
about  Mr.  Burke's  inquiry  as  to  the  chain,  and  this  conversation  was 
drawn  out  by  the  defendant.  The  explanation  of  the  trial  court  is 
somewhat  lengthy,  and  we  are  unable  to  tell  therefrom  just  what  was 
objected  to.  In  view  of  another  trial,  unless  appellant  goes  further  in 
his  examination  of  this  witness  than  was  done  in  the  instant  trial, 
Mrs.  Briscoe  should  not  be  asked  on  cross-examination  as  to  threats 
made  by  appellant  to  her  that  deceased  would  never  accuse  another 
man  of  getting  his  chain,  either  for  the  purpose  of  impeachment,  or 
to  elicit  such  fact  as  original  testimony.  Sees.  152,  153,  Branch's 
Penal  Code. 

We  are  unable  to  see  how  the  testimony,  as  to  what  was  said  by 
Nelse  Briscoe  over  the  telephone,  in  a  conversation  supposed  to  have 
been  had  with  ^Irs.  Leona  Parker,  was  material  to  any  issue  in  this 
case.  The  court  undertook  to  limit  the  same  as  affecting  only  the  cred- 
ibility of  said  Briscoe  as  a  witness,  but  a  witness  cannot  be  impeached 
upon  denial  thereof  by  proof  of  immaterial  statements.  In  the  ab- 
sence of  further  light  on  the  subject-matter  involved  in  said  conver- 
sation, the  disconnected  part  of  which  at  one  end  of  the  telephone 
used,  was  testified  to,  said  testimony  should  not  be  admitted. 
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The  attitude  of  the  parties  toward  each  other  during  the  difficulty 
being  an  issue,  we  are  unable  to  say  that  it  was  error  to  admit  in 
testimony  the  clothing  worn  by  deceased  at  the  time  of  the  shooting. 
Nor  do  we  think  any  error  appears  in  the  introduction  of  the  knife 
of  deceased.  It  was  shown  to  be  in  a  badly  crippled  condition,  and 
in  view  of  the  fact  that  appellant  claims  that  deceased  attacked  him 
with  his  knife,  and  cut  his  clothes  in  several  places,  the  condition  of 
the  knife,  as  seen  by  the  jury,  might  have  a  material  bearing  on  this 
issue. 

The  objections  urged  to  proof  of  the  physical  condition  of  deceased, 
including  his  sight,  do  not  seem  to  us  tenable.  Deceased  was  a  man 
about  seventy  years  of  age — large,  clumsy,  and  shown  to  have  eyesight 
more  or  less  defective.  Appellant  had  known  him  for  forty  years. 
Appellant  claimed  that  he  shot  in  his  necessary  self-defense,  against 
an  attack  then  being  made  on  him  by  deceased.  The  physical  con- 
dition of  deceased  as  known  to  appellant,  was  material  for  what  it  is 
worth  as  shedding  light  on  what  appellant  believed  about  his  danger 
at  the  time  of  the  shooting. 

This  disposes  of  the  material  matters  raised  on  appeal. 

For  the  errors  mentioned,  the  judgment  of  the  trial  court  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


A.  L.  Pierce  v.  The  State. 
No.  5805.    Decided  May  19,  1920. 

1. — Bape — ^Evidence— Motive — Threats. 

Upon  trial  of  rape,  there  was  no  error  in  admitting  in  evidence  testi- 
mony that  sometime  after  the  rape  charged  in  the  Indictment,  defendant 
went  after  his  daughter  alleged  to  have  been  injured  in  connection  with  her 
flight  from  home,  and  on  the  way  back  threatened  to  kill  her  if  she  told 
what  bad  occurred  the  night  before. 

2. — Same— Evidence — Other  TranBactions. 

Upon  trial  of  rape  there  was  no  error  In  admitting  in  evidence  another 
act  of  defendant  with  the  same  girl  while  picking  cotton  shortly  prior  to 
the  act  mentioned  as  having  occurred  in  the  house  at  night,  upon  which 
the  prosecution  was  based. 

3. — Same — ^Misconduct  of  Jury — ^Reference  to  Former  Trial — BiU  of  Exceptions. 

While  defendant's  first  bill  of  exceptions  reserved  to  the  misconduct  of 
the  Jury  was  filed  after  term  time  and  could  therefore  not  be  considered,  yet 
the  same  facts  being  alleged  in  the  second  bill  of  exceptions,  filed  in  time, 
the  failure  to  file  the  first  bill  In  time  could  not  affect  the  second,  which 
showed  that  after  the  jury  retired  one  or  more  of  the  jurors  mentioned  the 
fact  that  defendant  had  been  previously  tried  and  that  the  jury  stopd  eleven 
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for  conviction  and  one  for  acquittal,  which  resulted  in  a  mistrial.  There 
was  also  some  reference  to  defendant's  failure  to  prove  his  good  reputation, 
etc.,  all  of  which  is  reversible  error. 

Appeal  from  the  District  Court  of  Falls.  Tried  belov  before  the 
Honorable  Prentice  Oltorf. 

Appeal  from  a  conviction  of  rape;  penalty,  seven  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

J.  F.  Retching  and  Boot  P.  Higgins,  for  appellant. — On  question  of 
other  transactions:  Pridemore  v.  State,  129  S.  VV.  Rep.,  1112;  Bat- 
tles V.  State,  140  S.  W.  Rep.,  783 ;  Henderson  v.  State,  93  id.,  550. 

On  question  of  misconduct  of  jury:  Pollard  v.  State,  33  Texas 
Grim.  Rep.,  197;  Cline  v.  State,  71  S.  W  Rep.,  23;  McDougal,  194 
S.  W.  Rep.,  944;  Weaver  v.  State,  210  S.  W..  698. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  other  acts  of  intercourse :  Battles  v.  State,  63  Texas  Crim. 
Rep.,  174;  Simmons  v.  State,  79  id.,  492;  Webb  v.  State,  80  id.,  1; 
Hollings worth,  82  ids.,  342. 

Davidson,  presiding  Judge. — Appellant  was  convicted  of  rape 
and  his  punishment  assessed  at  seven  years  in  the  penitentiary. 

The  indictment  charges  rape  in  three  counts :  One  on  a  girl  under 
eighteen  years  of  age,  one  on  the  same  girl  under  fifteen  years  of 
age,  and  the  other  by  force,  threats  and  fraud.  The  facts  show  pros- 
ecutrix was  the  daughter  of  defendant  and  under  fifteen  years  of  age. 
The  State's  case  is  that  appellant  had  intercourse  with  his  daughter 
in  a  room  adjoining  that  occupied  by  his  wife  and  son;  that  he  had 
intercourse  with  her  about  the  time  the  family  were  retiring,  and  in 
the  same  bed  was  another  daughter  just  younger  than  prosecutrix, 
and  also  a  little  girl  sister,  the  three  occupying  the  same  bed;  that 
appellant  went  in  there,  got  in  bed  with  this  girl  and  forced  her  to 
have  intercourse;  that  his  wife  and  his  son  heard  the  noise;  that  the 
son,  a  boy  nearly  grown,  stated:  '*The  first  thing  that  attracted  my 
attention  was  w-hen  I  heard  the  racket  and  the  bed  popping,  and  I 
heard  Etta  (prosecutrix)  hollow.  Mamma  asked  papa  what  he  wa^ 
doing  in  there,  and  he  said,  **I*m  not  doing  nothing/  and  mamma  said 
\you  ain't  got  no  sense,'  and  mamma  said,  'you  think  I  ain't  got  no 
sense,'  and  papa  said,  *God  damn  you,  you  wont  have  no  sense  in  a 
minute  if  you  fool  with  me.'  There  was  no  light  on  at  that  time,  it 
was  dark.  I  told  mamma  to  light  the  lamp  and  let's  see  what  that 
dad-gum  fool  was  doing  in  there,  and  he  said,  'God  damn  you,  if 
you  light  that  lamp  I'll  blow  your  head  off.'  "  This  w^itness  was  about 
seven  feet  from  the  door  of  prosecutrix's  room,  and  the  remarks 
mentioned  were  made  during  the  alleged  assault  of  defendant  upon 
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prosecutrix.  Appellant  met  this  with  testimony  to  the  eflfeet  that  on 
one  occasion  shortly  before  this  occurrence  one  of  the  neighbor  girls 
was .  spending  the  night  at  his  house,  and  his  daughter,  perhaps  two 
daughters,  and  this  neighbor  girl  had  taken  a  bath  and  were  naked 
in  the  room  and  making  a  considerable  noise,  and  he  heard  the  visiting 
girl  friend  ask  his  daughter  if  she  had  ever  **spinned''  and  she  re- 
plied that  she  had  **spinned''  three  times;  that  he  understood  this 
to  mean  that  she  had  had  intercourse  with  boys  on  three  different 
occasions;  that  he  then  determined  to  satisfy  himself  whether  or  not 
she  had  had  such  intercourse;  that  on  the  occasion  the  girl  testified 
he  had  gone  in  the  room  to  examine  her  to  see  whether  or  not  she  had 
had  intercourse ;  that  he  was  seeking  to  examine  her  private  parts  to 
ascertain  that  fact  when  the  matters  occurred  about  which  his  wife 
and  son  testified,  and  he  also  denied  having  intercourse  with  her  at 
any  time  or  place.  During  the  night  of  this  occurrence  and  about 
midnight  the  two  girls  who  were  in  bed  at  the  time,  prosecutrix  being 
one,  left  home  and  went  to  a  neighbor's  off  two  or  three  miles;  that 
the  next  morning  early  and  before  daylight  appellant  and  his  son, 
Dan,  who  testified  in  the  case,  went  in  search  of  them  and  finally 
located  and  brought  them  back.  The  son  Dan  had  a  pistol  with  him. 
Enroute  back  the  father  called  for  the  pistol  and  presented  it  and 
asked  prosecutrix  if  she  had  told  what  occurred,  and  if  she  did  he 
was  going  to  kill  her.  Objection  was  urged  to  this  testimony  because 
it  was  a  distinct  offense,  extraneous  and  not  permissible  and  not  ger- 
mane to  the  case,  and  detrimental  to  appellant's  rights.  We  are  of 
opinion  the  court  did  not  err  in  admitting  this  testimony.  The  matter 
occurred  in  connection  with  the  flight  of  the  girl  on  account  of  the 
alleged  conduct  of  appellant  towards  his  daughter.  It  was  germane, 
and  if  it  occurred  as  the  girl  testified,  it  bore  upon  his  relations  with 
prosecutrix  on  the  occasion  that  he  mentioned.  It  was  at  least  ad- 
missible, and  does  not  come  within  the  rule  which  would  reject  ex- 
traneous matters  not  connected  with  the  offense  on  trial. 

There  was  also  introduced  in  evidence  another  act  of  defendant 
with  the  same  girl  while  picking  cotton  shortly  prior  to  the  act  men- 
tioned as  having  occurred  in  the  house  at  night.  Appellant  put  up 
the  same  defense  against  that  act  that  he  did  against  the  act  that 
occurred  in  the  house,  that  is,  that  he  was  not  trying  to  have  inter- 
course with  prosecutrix  and  did  not ;  that  he  was  trying  to  examine 
hor  to  ascertain  if  she  had  had  intercourse  with  men.  We  are  of 
opinion  these  acts  were  introducible.  There  are  several  of  these  bills 
of  exception  and  all  to  the  same  effect  and  purport. 

There  are  two  bills  of  exception  reserved  to  misconduct  of  the  jury. 
One  of  them  was  filed  after  term  time  and  cannot  be  considered  under 
the  decisisons.  It  embodied  some  of  the  facts  alleged  to  have  occurred 
in  the  jury  room  after  the  jury's  retirement.  The  second  bill  is  prac- 
tically to  the  same  effect  and  with  reference  to  misconduct  of  the 
Jury,  which  was  filed  in  time.     The  failure  to  file  the  first  bill  of 
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exceptions  in  term  time  would  not  affect  the  bill  of  exceptions  filed 
within  the  time  prescribed  by  statute.  In  substance,  without  going 
into  a  detailed  statement  of  the  affidavits,  the  testimony  of  the  juror's 
is  to  the  effect  that  after  they  retired  one  or  more  of  the  jurors  men- 
tioned the  fact  that  appellant  had  been  previously  tried  and  that  the 
jury  stood  eleven  for  conviction  and  one  for  acquittal.  This  resulted 
in  a  mistrial.  Up  to  and  subsequent  to  the  time  this  matter  was  dis- 
cussed in  the  jury  room  this  jury  stood  nine  for  conviction  and  three 
for  acquittal.  After  having  the  case  under  advisement  for  the  night 
the  next  morning  the  ballot  resulted  in  the  same,  nine  to  three.  There 
is  testimony  indicating  that  they  had  been  carried  before  the  court 
where  they  made  a  statment  that  the  jury  was  hung  without  hope  of 
agreement,  but  they  were  sent  back.  After  balloting  some  time  the 
next  morning  they  agreed  upon  a  verdict  of  seven  years.  It  is  also 
shown  there  was  something  said  with  reference  to  defendant's  failure 
to  prove  his  good  reputation  or  character,  and  had  this  been  shown 
it  might  have  had  a  favorable  effect  on  the  case  for  him.  This  bill 
shows  also  that  the  jury  was  informed  of  the  fact  that  there  had  been 
a  previous  trial,  as  developed  from  examination  and  cross-examination 
of  witnesses  as  well  as  questions  asked  the  jury  when  being  empaneled, 
but  there  was  no  evidence  as  to  the  result  of  the  former  trial,  or  how 
the  jury  stood  in  their  balloting  upon  the  former  trial.  This  occurred 
in  the  jury  room  after  retirement  for  deliberation.  We  think  these  mat- 
ters are  of  sufficient  importance  to  require  a  reversal  of  this  judgment. 
The  jury  stood  nine  for  conviction  and  three  for  acquittal  until  after 
these  matters  occurred.  Some  of  the  jurymen  said  it  did  not  affect 
then)  in  their  verdict,  but  they  reached  the  verdict  irrespective  of 
this  testhnony  and  these  statements.  We  are  of  opinion  that  this 
testimony  and  these  statements  and  this  conduct  are  of  such  a  nature 
as  to  require  us  to  reverse  the  judgment. 
The  judgment  is,  therefore,  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ida  Ott  v.  The  State. 

No.  5833.    Decided  May  19,  1920. 

1. — ^Murder—Manslpugbter — Self-Defense— Bight  to  go  Amied. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
court's  charge  on  self-defense  was  in  proper  form,  there  was  no  reversible 
error.  Following  Tillery  v.  State,  24  Texas  Crim.  App.,  261,  and  there  was 
no  error  in  refusing  to  instruct  the  jury  upon  the  right  of  defendant  to  arm 
himself.  Following  Williford  v.  State,  38  Texas  Crim.  Rep.,  393;  Smith  v. 
(State,  81  Texas  Crim.  Kep.,  368. 


Digitized  by  LjOOQ IC 


1920]  Ott  v.  The  State.  383 

2. — Same— Charge  of  Court— Betreat—Self-Defense. 

Where,  the  court  in  tho  main  charge,  instructed  the  Jury  that  the  de- 
fendant was  in  no  event  bound  to  retveat,  in  order  to  avoid  the  necessity 
of  killing  the  deceased,  it  was  not  incumbent  upon  him  to  repeat  it  in  his 
special  charge. 

8. — fikMne — ^Evidence— Privileged  Communication — ^Attorney  and  Client. 

Upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  defendant 
should  have  been  permitted  to  show  that  the  deceased,  in  a  conference  with 
his  attorney,  preparing  to  bring  suit  for  divorce  against  the  defendant, 
made  certain  declarations  to  the  effect  that  deceased  sought  to  obtain  the 
legal  advice  of  the  witness  as  to  what  punishment  would  likely  be  meted 
out  to  him  in  tho  event  he  killed  his  wife,  etc.,  and  should  not  have  been 
excluded  as  privileged  matter  between  attorney  and  client  in  the  instanc 
case.    Following  Ormon  v.  State,  22  Texas  Crim.  App.,  604,  and  other  cases. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below 
by  the  Honorable  Robert  B.  Seay. 

Appeal  from  a  conviction  of  manslaughter.  Penalty,  three  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvhi  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 
Cited  eases  in  opinion. 

MORROW,  Judge. — Under  an  indictment  for  murder  appellant  was 
convicted  of  manslaughter,  and  punishment  assessed  at  confinement 
in  the  penitentiary  for  a  period  of  three  years. 

The  deceased,  Andrew  Ott,  was  the  husband  of  the  appellant.  The 
tragedy  occurred  on  one  of  the  streets  of  the  city  of  Dallas.  Six  shots 
were  fired  by  the  appellant  from  a  pistol.  The  first  shot,  fired  while 
the  deceased  was  walking  in  front  of  the  appellant,  took  effect  on  the 
side  of  his  head,  back  behind  his  ear,  and  was  a  fatal  one.  He  fell 
at  once,  and  other  shots  were  fired  into  his  body.  Deceased,  a  short 
time  before  the  homicide,  had  filed  a  suit  for  divorce  against  the  ap- 
pellant, and  secured  an  injunction  against  her  interference  with  him. 
He  was  living  in  adultery  with  another  woman  at  the  time  he  was 
killed.  A  long  course  of  ill-treatment  was  described  by  appellant  in 
her  testimony,  in  which  she  claimed  that  the  deceased  first  seduced 
her,  and  after  marrying  her  required  her  to  prostitute  her  person  for 
his  profit;  that  he  had  at  one  time  wounded  her  severely  by  shooting 
her  with  a  pistol,  and  had  frequently  threatened  to  take  her  life. 
Some  of  these  matters  were  controverted,  the  State  introducing  evi- 
dence to  show  that  the  appellant  was  shot  accidentally  with  her  own 
pistol  while  she  was  undertaking  to  shoot  deceased,  and  also  that 
she  had  threatened  and  attempted  to  kill  him  on  other  occasions.  She 
was  a  young  woman.  She  claimed  that  frightened  by  his  repeated 
and  specific  threats  to  kill  her  she  obtained  an  automatic  pistol  and 
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learned  to  use  it.  On  the  morning  of  the  killing  she  phoned  to  the 
place  of  business  of  the  employers  of  deceased  desiring,  as  she  said, 
to  get  one  of  them  to  intercede  with  her  husband,  whom  she  still 
loved,  and  ascertaining  that  her  husband  was  not  at  the  place  of 
business  she  went  there  for  the  purpose  of  an  interview  with  his  em- 
ployers, and  that  while  on  her  way  she  saw  deceased  walking  on  the 
street  with  a  lady.  As  they  were  about  to  meet,  the  lady  walked 
across  the  street  and  entered  deceased's  automobile.  When  they  met, 
appellant  said:  **Who  is  your  sweetheart?"  Deceased  replied:  **None 
of  your  damn  business  who  she  is.  I  told  you  not  to  come  down  here, 
and  God  damn  you  I  am  going  to  get  my  gun  out  of  my  car  and  blow 
your  God  damn  brains  out,"  and  uttering  these  words  he  started  to 
run  toward  his  car.  Appellant  said:  '* Andrew  don't  do  that,"  she 
following  him  and  asking  him  to  wait.  He  continued  his  course  until 
he  had  nearly  reached  the  car,  when,  as  she  says  **I  pulled  my  gun 
and  fired."  The  State's  eyewitnesses  heard  none  of  the  conversation, 
but  said  that  while  the  appellant  was  about  an  arm's  length  behind 
the  deceased  she  fired  the  first  shot,  and  when  he  fell  she  fired  the 
remaining  shots,  and  then  knelt  down  by  his  body,  and  uttered  some 
endearing  terms  with  reference  to  him,  apparently  being  very  nerv- 
ous and  excited. 

The  criticisms  of  the  court's  charge  on  the  law  of  self-defense,  we 
believe,  are  without  merit.  This  issue  arose  alone  from  appellant's 
testimony,  and  in  applying  the  law  to  the  facts  the  mind  of  the  jury 
was  directed  specifically  to  the  theory  of  the  case  upon  which  the  ap- 
pellant predicated  the  right  of  self-defense.  The  court  said:  '*Now 
if  you  believe  from  the  evidence,  or  have  a  reasonable  doubt,  that  at 
the  time  the  defendant  killed  the  deceased  that  the  deceased  had 
started  across  the  street  in  the  direction  of  an  automobile,  and  that 
he  had  said  he  was  going  to  get  his  pistol  and  kill  the  defendant,  and 
if  it  reasonably  appeared  to  the  defendant  that  the  deceased  was 
about  to  attack  her  in  such  manner  that  it  reasonably  appeared  to  her, 
as  viewed  from  her  standpoint,  under  all  facts  and  circumstances 
within  her  knowledge,  that  she  was  in  danger  of  losing  her  life  or 
suffering  serious  bodily  injury  at  the  hands  of  the  deceased,"  etc. 

In  submitting  the  converse  of  appellant's  theory,  to  the  effect  in 
substance  that  the  mere  belief  that  she  was  in  danger  in  the  absence 
of  reasonable  grounds  upon  which  to  base  such  belief,  testing  the  rea- 
sonableness of  the  grounds  as  viewed  from  her  standpoint  at  the  time, 
would  not  excuse  her,  we  think  there  was  no  error.  Appellant  has 
referred  us  to  no  precedent,  supporting  her  contention  that  in  this 
respect  the  court's  charge  placed  upon  the  appellant's  right  of  self- 
defense  an  unwarranted  limitation.  See  Tillery  v.  State,  24  Texas 
Crim.  App.,  251 ;  Ruling  Case  Law,  Vol.  13,  p.  816.  There  being  no 
limitation  placed  in  the  charge  of  the  court  upon  the  right  of  perfect 
self-defense,  there  was  no  error  in  refusing  to  instruct  the  jury  upon 
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the  right  of  appellant  to  arm  herself.    Williford  v.  State,  38  Texas 
Crim.  Rep.,  393;   Smith  v.  State,  81  Texas  Grim  Rep.,  368 

The  court  in  the  main  charge  having  told  the  jury  that  the  appel- 
lant was  in  no  event  bound  to  retreat  in  order  to  avoid  the  necessity 
of  killing  the  deceased,  it  was  not  encumbent  upon  him  to  repeat  it 
in  a  special  charge. 

The  deceased,  in  his  conference  with  his  attorney  preparing  to 
bring  suit  for  divorce  against  the  appellant,  made  certain  declara 
tions  which  the  appellant  sought  to  reproduce  on  the  trial  through 
the  attorneys,  and  their  exclusion  as  privileged  matter  is  made  the 
basis  of  complaint.  Part  of  these  declarations  were  explanatory  of 
the  details  under  which  appellant  had  received  a  pistol  wound  while 
living  at  San  Antonio  some  time  before  the  homicide.  Aside  from 
the  question  of  privilege,  we  think  the  effort  to  prove  the  circum- 
stances of  the  transaction  mentioned  by  the  declaration  of  deceased 
in  the  presence  of  the  witness  was  not  admissible,  because  obnoxious 
to  the  rule  against  hearsay  testimony.  The  other  declaration  offered 
was  to  the  effect  that  deceased  sought  to  obtain  the  legal  advice  of  the 
witness  as  to  what  punishment  would  likely  be  meted  out  to  him  in 
the  event  he  killed  his  wife,  and  that  in  this  connection  deceased  had 
expressed  his  belief  to  the  witness  that  in  the  event  he  should  elect 
to  kill  his  wife,  a  jury  would  not  affix  his  punishment  any  greater 
than  confinement  for  five  years;  that  the  witness  advised  against 
such  a  course.  We  think  this  statement  was  not  protected  by  the 
rule  which  excludes  privileged  communications  between  attorney  and 
client.  Ormon  v.  State,  22  Texas  Crim.  App.,  604,  24  Texas  Crim. 
App.,  495 ;  Everett  v.  State,  30  Texas  Crim.  App.,  682 ;  Underbill 
on  Crim.  Evidence.  Sec.  175. 

In  the  case  of  Ormon  v.  State,  the  accused  complained  to  the  at- 
torney that  one  had  been  guilty  of  insulting  language  toward  a 
female  relative,  and  made  inquiry  as  to  the  extent  of  the  culpability 
in  the  event  he  slew  the  utterer  of  the  language.  The  attorney  read 
to  him  the  statute  on  the  subject.  Subsequently,  upon  his  trial  for 
murder,  the  State  was  permitted  to  prove  this  transaction,  the  court 
in  substance  recognizing  as  the  rule  existing  in  criminal  cases  that 
the  communications  must  be  in  the  course  of  legitimate  professional 
employment,  and  not  communications  made  for  the  purpose  of  being 
guided  in  the  commission  of  an  offense,  and  that  these  rules  obtain 
notwithstanding  the  innocent  purpose  of  the  attorney  giving  the  ad- 
vice: in  other  words,  declaring  that  the  public  policy  which  pre- 
vented the  disclosure  of  confidential  communications  between  attorney 
and  client  would  not  seal  the  lips  of  the  attorney  who  was  consulted 
by  one  who,  contemplating  the  commission  of  a  crime,  sought  the  ad- 
vice of  the  attorney  as  a  means  of  evading  or  modifying  punish- 
ment. 

In  Everett's  case,  the  deceased  went  to  the  offices  of  his  attorneys, 
threatened  the  life  of  the  accused,  and  asked  the  advice  of  his  at- 

87    Tex.— 25  Digitized  by  GOOglC 


386  87  Texas  Criminal  Reports.  l^cty, 

torneys  as  to  how  to  avoid  the  legal  consequences  of  the  killing  of  ac- 
cused. This  testimony  was  excluded  upon  the  grounds  that  it  em- 
braced a  confidential  communication  between  attorney  and  client. 
The  court  on  appeal  overturned  this  ruling  and  made  it  one  of  the 
grounds  for  reversal. 

In  the  instant  case  there  was  evidence  of  previous  attempts  on  the 
part  of  deceased  to  take  the  life  of  the  appellant,  and  on  numerous 
occasions,  according  to  the  evidence,  he  had,  with  her  knowledge, 
threatened  to  do  so.  She  claimed  that  it  was  his  practice  to  carry  a 
pistol,  and  to  leave  it  in  his  automobile  when  he  was  walking  on  the 
streets.  The  evidence  that  immediately  before  he  was  killed  he  de- 
clared that  he  would  get  his  pistol  and  kill  the  appellant  depended 
upon  her  evidence  alone.  From-  his  acts,  as  described  by  her,  in 
endeavoring  to  reach  the  automobile,  and  from  the  other  facts  in  the 
case,  the  jury  were  to  determine  whether  from  her  standpoint  at  the 
time  there  was  reasonable  apprehension  of  danger.  To  solve  the 
doubt  as  to  whether  the  actions  of  the  deceased  amounted  to  an  at- 
tack, or  a  threatened  attack,  his  declaration  made  to  his  attorney, 
expressing  an  intention,  desire,  or  motive  to  kill  the  appellant,  and 
seeking  an  expression  of  opinion  as  to  the  probable  consequences, 
might  have  been  of  value  to  the  jury.  Upon  this  subject  Mr.  Whar- 
ton in  his  work  on  Evidence  says : 

**Fo*r  the  purpose,  therefore,  in  cases  of  doubt  in  showing  that  the 
deceased  made  the  attack,  and  if  so,  what  motive,  his  prior  declara- 
tions uncommunieated  to  the  defendant,  that  he  intended  to  attack 
the  defendant,  are  proper  evidence."  Wharton's  **Crim.  Evidence," 
Vol.  2,  Sec.  757,  p.  1507. 

The  case  of  Wallace  v.  State,  44  Texas  Grim.  Rep.,  301,  was  one  in 
which  the  accused  killed  her  husband.  There  was  no  proof  of  an 
actual  demonstration  on  his  part  at  the  time,  yet  it  was  held  that  the 
exclusion  of  his  uncommunieated  threats  was  not  warranted;  and, 
generally  speaking,  we  understand  the  rule  to  be  that  in  cases  of  self- 
defense  upon  apparent  danger,  the  prior  hostile  declarations  of  the 
deceased  are  to  be  received.  The  court  properly  allowed  to  come  be- 
fore the  jury  in  the  instant  case  the  various  diflSculties,  quarrels, 
threats,  and  encountered,  in  other  words,  allowed  to  be  detailed  the 
course  of  conduct  between  the  husband  and  wife  who  were  the  par- 
ties to  this  tragedy.  It  was  in  the  light  of  this  evidence  that  the  jiirj' 
was  called  upon  to  solve  the  controverted  questions;  Hall  v.  State, 
31  Texas  Grim.  Rep.,  565 ;  Medina  v.  State,  49  S.  W.  Rep.,  380 ;  Wal- 
lace V.  State,  44  Texas  Grim.  Rep.,  304;  and  the  evidence  excluded 
might  have  been  of  material  aid.  At  all  events,  it  was  relevant,  tend- 
ing to  show  the  state  of  mind  of  deceased  toward  appellant  and,  as 
we  understand  the  record,  was  excluded  upon  what  we  regard  as  a 
mistaken  theory  that  the  witness  in  whose  knowledge  it  existed  was 
not  privileged  to  disclose  it  because  he  had  received  it  in  conference 
between  attorney  and  client. 
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We  are  constrained  to  the  opinion  that  in  rejecting  the  evidence 
an  error  was  committed  requiring  reversal  of  the  judgment. 

Reversed  and  remanded. 


Jewel  Redwine  v.  The  State. 
No.  5648.  Decided  March  31,  1920. 
Rehearing  Denied  May  19,  1920. 

1. — ^Murder — ^Evidence — Threats. 

Upon  trial  of  murder,  there  was  no  error  in  admitting  testimony  that 
on  the  evening  of  the  killing  defendant  said  that  he  was  going  to  kill  de- 
ceased and  that  he  had  taken  out  another  party  to  kill  him  and  that  he  had 
Just  talked  him  out  of  it;  the  court  withdrawing  the  latter  declaration  as  to 
the  third  party.  Following  Roberts  v.  State,  48  Texas  Crim.  Rep.,  210,  and 
other  cases. 

2. — Same — ^Withdrawal  of  Illegal  Evidence. 

Where,  upon  trial  of  murder,  testimony  was  admitted  that  defendant 
had  declared  he  would  kill  the  deceased,  and  that  he  had  taken  out  another 
party  sometime  before,  whom  he  was  going  to  kill  but  that  the  latter  had 
talked  him  out  of  it,  which  latter's  statement  the  court  withdrew  from  the 
jury,  there  was  no  reversible  error,  as  the  same  was  not  of  such  prejudicial 
character  that  it  was  necessarily  harmful  to  the  accused. 

3. — Same — ^Attorney  at  Law — ^Flne  for  Contempt — ^Practice  In  District  Court. 

Where,  the  trial  was  not  unreasonably  delayed,  and  the  fact  that  the 
attorney  for  the  defendant  was  lined  for  repeating  a  question  four  times, 
the  witness  having  fully  answered  and  the  matter,  could  not  have  injured 
the  rights  of  the  defendant,  there  was  no  reversible  error. 

4. — Same — ^Newly  Discovered  Evidence — ^Impeaching  Testimony. 

Where  the  alleged  newly  discovered  evidence  was  of  an  impeaching 
character,  and  besides,  must  have  been  known  to  the  defendant's  counsel, 
there  was  no  error  in  overruling  the  motion  for  a  new  trial.  Following 
Black  V.  State,  71  Texas  Crlm.  Rep.,  621. 

5. — Same — Evidence — Bill  of  Exceptions. 

Where  the  bill  of  exceptions  showed  that  there  was  no  error  in  admit- 
ting the  alleged  testimony,  there  was  no  reversible  error. 

6. — Same — Sehearing— No  Beversible  Error— Practice  on  Appeal. 

Where,  upon  motion  for  rehearing,  appellant  contended  that  his  dec- 
laration as  to  what  he  would  do  to  a  certain  third  party,  which  was  ad- 
mitted in  evidence  on  trial,  was  so  prejudicial  that  it  could  not  be  with- 
drawn, but  the  record  showed  that  there  was  sufficient  legal  evidence  to 
warrant  the  conviction,  there  was  no  reversible  error.  Following  Hester  v. 
State,  16  Texas  Crim.  App.,  567,  and  other  cases. 
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Appeal  from  the  District  Court  of  Eastland.  Tried  below  before 
the  Honorable  Joe  Burkett. 

Appeal  from  a  conviction  of  murder.  Penalty,  eighteen  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

J.  F.  Cunningham,  S.  W.  Bishop,  J.  L.  Alsford,  J.  R.  Stubhlefield 
and  B.  W.  Patterso^i,  for  appellant. — On  question  of  admitting  testi- 
mony on  defendant's  declaration  with  reference  to  third  party:  Wel- 
hausen  v.  State,  30  Texas  Crim.  App.,  626;  Schwen  v.  State,  37  id., 
370 ;  Haney  v.  State,  57  id.,  158 ;  Harris  v.  State,  55  id.,  478 ;  Daven- 
port V.  State,  49  id.,  11. 

On  question  of  fining  attorney  for  contempt:  Chapman  v.  State, 
147  S.  W.  Rep.,  580;  House  v.  State,  42  Texas  Crim.  Rep.,  127;  Poole 
V.  State,  45  id.,  348. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  defendant's  declaration  and  threats:  Smith  v.  State,  44 
Texas  Crim.  Rep.,  59 ;  Hamblin  v.  State,  41  id.,  140. 

LATTIMORE,  Judge. — Appellant  was  convicted  of  murder,  in  the 
District  Court  of  Eastland  County,  and  his  punishment  fixed  at 
eighteen  years  in  the  penitentiary.  This  is  his  second  appeal  in  this 
case,  the  former  appeal  appearing  in  85  Texas  Crim.  Rep.,  437,  213 
S.  W.  Rep.,  636. 

According  to  the  uncontradicted  evidence  in  the  record,  appellant, 
at  the  time  of  the  homicide,  was  on  the  outside  of  a  butcher  shop,  in 
the  town  of  Gorman,  in  Eastland  County,  and  deceased  was  on  the 
inside  of  said  shop.  It  appears  that  appellant,  from  his  position  on 
the  outside,  cursed  deceased,  and  called  him  an  opprobrious  epithet, 
and  told  him  to  come  out;  also,  that  deceased  took  up  a  butcher's  steel 
from  the  counter,  and  started  out,  and  appellant  then  fired  several 
shots  through  the  screen  of  the  window  or  door,  killing  deceased,  who 
fell  on  the  floor  inside  the  shop.  Deceased  said  to  a  party  who  came 
soon  after  the  shooting:  ** Jewell  Redwine  shot  me  down  like  a  dog 
and  had  no  right  to,  and  I  am  killed.*' 

The  appellant  introduced  no  testimony  on  the  trial,  except  that  of 
his  brother,  to  the  effect  that  he  had  never  been  convicted  of  a 
crime. 

But  three  questions  are  presented  in  appellant's  brief,  which  we 
will  notice  in  the  order  as  presented : 

By  his  bill  of  exception  No.  3,  it  is  shown  that  witness  Todd,  and 
a  man  named  Parr,  on  the  evening  of  the  killing,  were  sitting  on  a 
box  about  a  block  from  the  scene  of  the  homicide ;  and  that  appellant 
came  to  where  they  were,  and  sat  with  them  and  talked  for  a  while; 
and  presently  invited  Parr  to  come  with  him  and  get  a  drink  of  cider; 
that  witness  Todd  went  with  them,  and  after  spending  some  little 
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time  at  the  barber  shop,  and  all  taking  a  drink  of  cider,  witness  and 
appellant  returned  to  the  place  where  they  had  been,  sat  down,  and 
had  some  further  conversation,  in  the  course  of  which,  Todd  was  per- 
mitted to  testify  the  following  occurred,  namely ;  that  appellant  stated 
as  follows:  '*I  took  that  son-of-a-bitch  up  there  to  kill  him,  but  he 
just  talked  so  good  I  couldn't  afford  to,"  and  that  the  witness  Todd 
then  remarked  **That  is  the  wrong  thing — I  wouldn't  think  about 
that — that  is  the  wrong  idea,'*  and  appellant  'sorter  grinned,  and 
said,  *  *  That  is  what  1  aimed  to  do,  and  there  is  another  son-of-a-bitch 
I  am  going  to  kill  in  this  town  if  he  don't  quit  meddling  with  my 
business/'  and  called  Eulon  Ellis'  name."  (Eulon  Ellis  was  the 
deceased.) 

Appellant  objected,  for  various  reasons,  to  so  much  of  this  con- 
versation as  referred  to  any  party  other  than  deceased.  The  trial 
court  admitted  the  entire  statement,  upon  the  theory  that  it  was  one 
continuous  conversation,  and  that  all  of  same  was  necessary  to 
thoroughly  understand  that  part  relating  to  deceased,  but  told  the 
jury  that  they  should  not  consider  that  part  of  said  statement  which 
related  to  Parr. 

It  appears  that  the  killing  took  place  between  sundown  and  dark, 
and  that  the  conversation  referred  to  between  Todd  and  appellant 
was  had  on  the  same  afternoon  between  six  and  seven  o'clock,  and 
that  nothing  transpired  between  appellant  and  deceased  after  said 
conversation  and  before  the  killing,  which  is  in  anywise  set  up  or 
claimed  to  have  led  up  to  or  caused  said  homicide.  We  are  not  at 
all  clear  that  this  testimony  was  inadmissible  as  a  statement  showing 
a  heart  regardless  of  social  duty,  and  fatally  bent  on  mischief,  and,  . 
therefore,  as  being  evidence  of  malice  on  the  part  of  appellant.  See 
Miller  v.  State,  31  Texas  Crira.  Rep.,  636;  Mathis  v.  State,  34  Texas 
Crim.  Rep.,  39;  Taylor  v.  State,  44  Texas  Crim.  Rep.,  549;  Godwin 
V.  State,  38  Texas  Crim.  Rep.,  404. 

From  the  testimony,  it  w-ould  appear  that  within  less  than  an  hour 
after  the  conversation  had  with  Todd,  appellant  shot  and  killed  de- 
ceased. Just  previous  to  the  conversation  mentioned,  appellant  had 
been  with  Parr  on  terms  of  apparent  friendliness,  and  was  not  angry 
when  he  made  said  statements,  as  far  as  the  testimony  shows.  We 
are  of  opinion,  however,  that  if  there  was  anything  in  said  statements 
relative  to  Parr,  which  was  not  admissible,  that  it  was  rendered  harm- 
less by  the  court's  action  in  withdrawing  same  from  the  considera- 
tion of  the  jury.  Roberts  v.  State,  48  Texas  Crim.  Rep.,  210;  Hatcher 
v.  State,  43  Texas  Crim.  Rep.,  239 ;  Trotter  v.  State,  37  Texas  Crim. 
Rep.,  474;  Jones  v.  State,  33  Texas  Crim.  Rep.,  8.  The  statement 
was  not  a  threat  against  Parr,  but  was  merely  a  statement  of  what 
appellant  had  intended  to  do,  but  didn't  do  for  the  reasons  given. 
W^e  do  not  think  this  question  is  governed  by  the  rules  laid  down  in 
the  ?ases  cited  by  appellant,  where  the  evidence  admitted,  and  later 
attempted  to  be  excluded,  was  of  such  prejudicial  character  as  that 
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its  necessary  effect  was  harmful  to  the  accused.  While  there  may  be 
some  cases  in  which  the  harm  done  is  so  great  that  the  exclusion  of 
the  testimony  will  not  suffice,  there  are  the  exceptions  and  the  weight 
of  authority  is  the  other  way.  Sutton  v.  State,  2  Texas  Crim.  App., 
342 ;  Nalley  v.  State,  28  Texas  Crim.  App.,  387 ;  Morgan  v.  State,  31 
Texas  Crim.  App.,  1 ;  Jones  v.  State,  33  Texas  Crim.  Rep.,  7. 

There  is  a  lengthly  bill  of  exceptions  in  the  record,  reserved  to  the 
action  of  the  trial  court  in  fining  one  of  the  attorneys  for  appellant, 
and  requiring  him  to  pay  said  fine  before  said  trial  proceeded,  and 
said  bill  further  contends  that  appellant  was  denied  certain  evidence 
in  that  connection.  It  appears  from  the  record  that  the  trial  court 
directed  counsel  not  to  repeat  a  question  which  had  been  asked  and 
answered  several  times,  and  which  related  to  the  testimony  of  a  wit- 
ness at  a  former  trial.  Upon  his  repeating  the  question  again,  the 
trial  court  assessed  a  fine  of  $25,  and  required  that  same  be  paid, 
which  was  done,  and  the  trial  proceeded.  We  have  examined  this 
bill  of  exceptions  carefully,  and  are  of  opinion  that  uo  error  was 
committed.  The  trial  was  not  unreasonably  delayed,  and  the  fact 
that  his  attorney  was  fined  for  repeating  a  question,  as  contended  by 
the  trial  court,  four  times,  could  not  have  injured  his  rights,  in  our 
conception.  The  particular  evidence  sought  was  fully  elicited  from 
the  witness  by  his  various  answers. 

The  remaining  error  briefed,  is  that  the  trial  court  should  have 
granted  appellant's  motion  for  a  new  trial,  on  the  ground  of  newly 
discovered  evidence.  Said  newly  discovered  evidence  consisted  of  the 
testimony,  as  shown  by  affidavits  attached,  of  a  Mrs.  Clark  and  her 
son  Bailey  Clark,  and  was  to  the  effect  that  two  of  the  State's  wit- 
nesses, Todd  and  Bennett,  came  out  to  the  Clark  home  after  the 
homicide,  and  wanted  Bailey  to  join  them  in  swearing  against  the 
appellant.  The  conversation  is  supposed  to  have  taken  place  in  the 
room  adjoining  the  one  occupied  by  Mrs.  Clark,  and  a  part  of  which 
she  says  in  her  affidavit,  she  heard.  At  most,  the  evidence,  if  true, 
would  only  serve  to  impeach  the  witness  Todd  and  the  witness  Ben- 
nett. In  such  case,  the  general  rule  seems  well  settled  that  if  a  new 
trial  be  refused  by  the  court  below,  we  will  sustain  such  action.  See 
Section  202,  Branch's  Ann.  P.  C.  As  to  the  evidence  of  Bailey  Clark, 
as  shown  by  his  affidavit,  it  could  hardly  be  said  to  come  under  the 
head  of  new  evidence,  as  he  was  present  and  testified  at  a  former 
trial,  and  it  does  not  appear  anywhere  that  he  then  refused  and  de- 
clined to  disclose  to  appellant's  counsel  anything  that  he  might  know 
about  the  case.  See  Sections  203  and  204,  Branch's  Ann.  Penal 
Code,  Fisher  v.  State,  30  Texas  Crim.  App.,  502;  Williams  v.  State, 
45  S.  W.  Rep.,  572;  Black  v.  State,  71  Texas  Crim.  Rep.,  621,  160  S. 
W.  Rep.,  722. 

W^e  have  examined  the  testimony  of  Bailey  Clark  as  given  on  a 
former  trial,  as  the  same  appears  in  the  record  on  file  in  the  office  of 
the  clerk  of  this  court,  on  appeal,  and  have  not  found  same  to  be  of 
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such  harmful  character  to  appellant,  as  would  appear  natural  where 
one  was  a  party  to  manufacturing  testimony.  We  further  observe  in 
said  record,  that  Clark  admitted  that  he  was  under  indictment  for 
burglary,  and  it  is  likely  that  his  testimony  would  be  given  very  little 
weight  upon  another  trial. 

Appellant  has  one  other  bill  of  exceptions  to  certain  testimony, 
which  we  think  presents  no  error.  The  charge  of  the  court  is  a  fair 
presentation  of  the  law  of  the  case.  Believing  no  reversible  error 
appears  anywhere  in  this  record,  the  judgment  of  the  trial  court  is 
afSrmed. 

Affirmed. 


ON  REHEABINQ. 

May  19,  1920. 

LATTIMORE,  Judge. — In  his  motion  for  rehearing,  appellant  in- 
sists that  the  admission  of  Todd's  testimony,  in  relating  what  appel- 
lant said  he  had  intended  to  do  to  Parr,  should  have  been  held  ground 
for  reversal.  The  matter  is  set  out  in  our  opinion.  The  trial  court 
instructed  the  jury  not  to  consider  said  statement.  This  being  the 
case,  in  order  to  justify  a  reversal,  we  would  have  to  hold  said  state- 
ment to  be  one  whose  effect  was  so  injurious  to  the  rights  of  appel- 
lant, that  the  injury  of  its  admission  could  not  be  cured  by  the  in- 
struction given  not  to  consider  it.  We  do  not  think  this  the  probable 
effect  of  such  statement.  The  fact  which  is  all  there  is  in  this  ques- 
tion, that  one  says  he  has  entertained  a  purpose  to  kill  another  man, 
but  had  abandoned  it,  while  possibly  not  admissible  in  a  case  such  as 
this,  seems  more  in  harmony  with  the  long  line  of  decisions  of  this 
Court,  to  the  effect  that  the  admission  of  erroneous  matter  will  not 
require  reversal  when  same  appears  not  relevant  or  material  to  the 
issue  in  the  case  on  trial,  but  the  record  discloses  sufficient  legal  evi- 
dence to  warrant  the  conviction.  Hester  v.  State,  15  Texas  Crim. 
App.,  567;  Malcomson  v.  State,  25  Texas  Crim.  App.,  267;  Draper 
v.  State,  22  Texas,  401 ;  Logan  v.  State,  17  Texas  Crim.  App.,  50 ; 
Bond  V.  State,  20  Texas  Crim.  App.,  421. 

The  admission  of  such  erroneous  matter  will  not  operate  to  reverse 
the  case,  unless  some  injury  to  the  accused  is  reasonably  apparent. 
Hooper  v.  State,  29  Texas  Crim.  App.,  614. 

To  require  reversal,  the  effect  of  such  evidence  must  have  been 
prejudicial  to  the  rights  of  the  accused.  Sisk  v.  State,  28  Texas  Crim. 
App.,  432;  Shaw  v.  State,  39  Texas  Crim.  Rep.,  161;  Post  v.  State, 
10  Texas  Crim.  App.,  579. 

Considered  in  the  light  of  these  and  numerous  similar  decisions, 
and  in  view  of  the  fact  that  the  jury  were  instructed  not  to  consider 
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so  much  of  said  statement  as  related  to  the  man  Parr,  we  do  not 
think  the  admission  of  said  evidence  such  error  as  would  call  for  re- 
versal ;  and  the  motion  is  overruled. 

Overruled. 


SoLOMAN  Henry  v.  The  State. 
No.  5815.    Decided  May  19,  1920. 

1. — ^Assault  to  Murder — ^Accomplice — Charge  of  Court — Conspiracy. 

Where,  upon  trial  of  assault  with  intent  to  murder,  the  evidence  did  not 
raise  the  issue  of  accomplice  with  reference  to  the  testimony  of  Hettie 
Glass,  it  was  reversible  error  for  the  court  to  charge  on  accomplice's  testi- 
mony, there  being  no  evidence  of  conspiracy  between  said  witness  and  de- 
fendant. 

2. — Same — Clrcnmstaatial  Evidence— Charge  of  Court. 

Where  upon  trial  of  assault  to  murder,  the  only  direct  testimony  was 
such  as  was  not  to  be  taken  seriously,  and  the  case  was  not  taken  out  of 
the  rule  of  circumstantial  evidence  thereby,  the  court  should  have  submitted 
a  charge  on  circumstantial  evidence.  Following  Kelley  v.  State,  86  Texas 
Crim.  Rep.,  281. 

3. — Same — Evidence— Declarations  of  Third  Party. 

The  statement  of  Hettie  Glass,  that  she  advised  or  suggested  to  her  hus- 
band, the  injured  party,  not  to  leave  home  that  night,  etc.,  was  not  admissi- 
ble, as  it  showed  no  conspiracy  between  herself  and  the  defendant. 

4. — Same— Argument  of  Counsel^— Practice  on  Appeal. 

Where  the  judgment  was  reversed  and  the  cause  remanded  upon  other 
grounds,  an  exception  to  the  remarks  of  State's  counsel  need  not  be  consider- 
ed. 

6. — Same — Declarations  of  Third  Party— Evidence. 

The  statements  of  witnesses  and  their  remarks  to  the  defendant  after 
they  had  carried  the  injured  party  to  the  hospital,  to  the  effect  that  if  he 
would  wait  a  while  they  would  get  gasoline  for  his  car,  etc.,  did  not  show 
any  intention  of  flight  on  part  of  the  defendant  and  was  immaterial  from 
any  viewpoint. 

6. — Same — Evidencce^Supporting  Testimony. 

Where  the  testimony  of  the  injured  party  was  contradicted  by  testi- 
mony of  the  defense,  there  was  no  error  in  admitting  corroborative  state- 
ments of  the  said  witness. 

Appeal  from  the  District  Court  of  Bowie.    Tried  below  before  the 
Honorable  P.  A.  Turner. 
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Appeal  from  a  conviction  of  assault  with  intent  to  murder.    Pen- 
alty :  ten  years  imprisonment  in  the  penitentiary. 
The  opinion  states  the  case. 

Mahaffey,  Keeney  &  Dalhy,  for  appellant. — On  question  of  declara- 
tions of  third  party  after  homicide :  Carter  v.  State,  183  S.  W.  Rep., 
881 ;  Hollingsworth  v.  State,  189  id.,  488. 

On  question  of  circumstantial  evidence :  Beason  v.  State,  67  S.  W. 
Rep.,  98;  Early  v.  State,  50  Texas  Grim.  Rep.,  344;  Huddleston  v. 
State,  156  S.  W.  Rep.,  1168. 

On  question  of  accomplice's  testimony:  Johnson  v.  State,  54  Texas 
Grim.  Rep.,  616 ;  Long  v.  State,  62  Texas  Grim.  Rep.,  540. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  circumstantial  evidence:  Egbert  v.  State,  176  S.  W. 
Rep.,  561;  Dobbs  v.  State,  51  Texas  Grim.  Rep.,  629;  Herrera  v. 
State,  170  S.  W.  Rep.,  719. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  as- 
sault to  murder  and  allotted  a  term  of  ten  years  in  the  penitentiary. 

Glass  was  a  tenant  and  living  upon  the  farm  of  appellant.  They 
had  been  friends.  Appellant  had  furnished  Glass  money  and  pro* 
visions.  The  money  was  loaned  without  interest.  Glass  testified,  as 
did  appellant,  to  these  facts.  This  evidence  is  uncontroverted.  Glass* 
wife  was  many  years  older  than  Glass.  With  them  was  living  Ophelia 
Marshall,  a  grand-daughter  of  Glass'  wife  by  whom  Glass  states 
he  had  several  illegitimate  children.  She  denied  that  Glass  was 
the  father  of  her  children.  She  had  been  living  in  the  house  with 
Glass  and  his  wife  since  childhood.  During  the  day  preceding 
the  shooting  at  night  Glass  and  Ophelia  Marshall  went  to  Tex- 
arkana  about  six  miles  distant.  Returning  they  reached  a  gate. 
Ophelia  Marshall  got  out  of  the  buggy  to  open  it.  At  this  gate 
was  a  bridge  across  a  stream.  Just  as  she  alighted  from  the 
buggy  and  had  taken  two  or  three  steps  a  gun  fired  diagonally 
from  the  rear  striking  Glass  in  the  right  arm.  Glass  testified 
that  he  was  not  anticipating  trouble.  After  the  shot  was 
fired  he  looked  around  and  saw  in  the  weeds  some  distance  away  a 
party  he  recognized  by  the  flash  of  the  gun  as  being  appellant.  The 
distance  between  the  buggy  and  where  the  party  who  fired  the  shot 
was  variously  estimated  at  from  thirty  feet  to  thirty  or  forty  yards. 
There  was  a  white  man  on  the  bridge  a  few  steps  away.  He  was  at 
the  bayou  on  a  fishing  excursion.  There  was  another  party  in  a  boat, 
a  short  distance  down  the  bayou  who  was  also  engaged  in  fishing. 
On  the  bridge  was  the  witness  Elliott  who  was  driving  a  double  team. 
The  bridge  was  estimated  to  be  something  like  one  hundred  to  one 
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hundred  and  twenty-five  feet  in  length.  Elliott  saw  the  flash  of  the 
gun.  No  witness  recognized  the  party  shooting  except  Glass.  He 
states  he  looked  around  after  he  had  received  the  wound  and  recog- 
nized the  face  of  the  defendant.  Where  the  party  who  did  the  shoot- 
ing stood  there  was  a  heavy  growth  of  weeds  estimated  as  being  about 
the  height  of  a  man's  head.  About  twenty-five  to  thirty  minutes 
after  the  shooting  appellant  came  to  the  scene  of  the  trouble  and 
made  inquiry  as  to  who  was  shot.  When  he  reached  the  point  he  ascer- 
tained that  Glass  had  been  shot.  In  the  mean-time  Glass  had  been 
carried  from  the  place  where  he  was  shot  to  a  near  by  house.  Glass 
was  carried  in  an  auto  to  Texarkana  and  placed  in  a  hospital.  Ap- 
pellant accompanied  them  and  became  responsible  to  the  surgeon  in 
charge  of  the  hospital  for  attention  and  services  to  Glass.  A  witness 
for  the  State  testified  that  when  appellant  came  he  showed  evidence 
of  having  come  in  a  hurry.  Appellant  showed  by  his  testimony  that 
at  the  time  the  shot  was  fired  he  was  at  home  managing  a  kiln  in 
which  he  burned  charcoal,  and  had  been  at  work  at  it  for  some  hours. 
This  is  shown  by  the  testimony  of  himself  and  wife.  Upon  hearing 
a  woman  scream  appellant  remarked  to  his  wife  that  he  would  go  to 
the  place  to  see  what  was  the  matter.  She  urged  him  not  to  do  so, 
that  it  was  night  and  he  did  not  know  what  would  happen  or  might 
occur,  and  advised  him  to  stay  at  home,  but  he  went  and  round  Glass 
shot  and  went  with  him  to  the  hospital,  and  employed  the  services  of 
the  surgeon  there,  and  contracted  to  pay  the  expenses  incident  to 
Glass'  treatment. 

The  State  seems  to  have  had  two  theories  with  reference  to  this 
shooting:  one  that  appellant  and  Glass'  wife  were  criminally  con- 
nected with  it,  and,  second,  that  appellant  shot  Glass  with  a  view  of 
obtaining  the  person  of  Ophelia  Marshall  as  a  mistress.  Glass  and 
his  wife  were  not  happily  situated  in  their  marital  relations.  Ophelia 
Marshall  testified  that  she  was  present  at  the  time  of  the  shooting; 
that  she  did  not  recognize  the  assailant ;  that  she  had  been  practically 
raised  by  Glass  and  his  wife,  and  was  the  grand-daughter  of  Glass' 
wife,  and  that  she  had  illegitimate  children:  that  they  were  not  the 
offsprings  of  Glass  but  of  two  other  named  parties.  She  denied  that 
appellant  ever  at  any  time  sought  to  have  intercourse  with  her,  or 
ever  mentioned  such  matter  to  her.  She  was  used  by  the  State  as  a 
witness.  Appellant  denied  seeking  to  make  Ohpelia  Marshall  his 
mistress,  or  that  it  ever  occurred  to  him  so  to  do.  Ophelia  Marshall 
testified  that  appellant's  wife  was  a  ** young  buxom  woman"  and 
that  she  did  not  know  whether  appellant  thought  she  was  prettier 
than  his  wife  or  not.  The  parties  are  all  negroes.  However,  Ophelia 
Marshall  did  testify  that  appellant  had  told  her  that  Glass  **wa8 
sickly  and  no  account"  and  if  she  wanted  to  remain  on  !iis  premises 
he  would  build  her  a  house.  This  was  controverted  by  the  appellant. 
It  is  also  in  evidence  that  Hettie  Glass,  the  wife  of  A.  Glass,  was 
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away  from  home  a  great  deal.  On  the  day  that  he  and  Ophelia  Mar- 
shall went  to  Texarkana  preceding  the  trouble  at  night,  his  wife  sug- 
gested to  him  he  ought  not  to  go,  that  one  of  her  former  husbands 
had  gone  away  from  home  and  dropped  dead ;  that  her  son,  the  father 
of  Ophelia  Marshall,  had  also  died  after  leaving  home  from  a  hemorr- 
hage, and,  therefore,  she  suggested  to  her  husband  that  he  had  better 
not  go  from  home;  that  he  might  be  **sent  down,'*  and  might  not 
come  home  alive.  The  night  following  this  conversation  Glass  was 
shot.  The  officers  made  a  search  for  facts  and  circumstances  by 
which  they  might  fasten  criminality.  They  went  to  appellant's  resi- 
dence and  found  his  gun.  It  had  not  been  fired  recently.  They  went 
to  the  residence  of  Glass  where  his  wife  and  a  boy  were  staying,  and 
found  a  shot  gun  which  had  been  freshly  discharged.  When  the 
officers  called  for  the  gun  Hettie  Glass  ordered  the  boy  to  hide  it. 
The  officers  found  it  had  been  freshly  discharged.  She  testified  she 
did  not  know  how  it  became  discharged.  The  facts  show  that  appel- 
lant lived  something  like  a  quarter  of  a  mile  from  where  the  shooting 
occurred  and  that  Hettie  Glass  lived  a  little  beyond  and  farther  from 
the  place  of  the  shooting. 

The  court  charged  the  jury  with  reference  to  the  testimony  of 
Hettie  Glass  as  being  an  accomplice,  she  being  used  as  a  witness  by 
the  State.  Objection  was  urged  to  this  charge  on  the  ground  that  the 
testimony  did  not  show  such  relation  between  appellant  and  Hettie 
Glass.  We  are  of  opinion  this  contention  is  correct.  We  have  stated 
practically  the  testimony  that  would  indicate  the  relation  of  Hettie 
Glass  and  appellant  to  this  transaction.  We  fail  to  find  any  evidence 
of  conspiracy  between  Ihem,  and  if  such  relation  can  be  deduced  it 
is  from  the  statement  of  Glass  that  he  recognized  defendant  as  the 
man  who  shot,  and  that  a  gun  recently  discharged  was  found  at  Hettie 
Glass'  residence.  Hettie  Glass  denied  knowing  that  her  gun  had  been 
taken  away  from  her  house;  that  she  herself  did  not  use  it.  There 
must  be  some  evidence  connecting  the  parties  in  a  criminal  way  to 
make  one  an  accomplice  to  the  other  when  used  as  a  witness.  Appel- 
lant's  testimony  excludes  the  idea  not  only  of  his  being  connected 
with  Hettie  Glass  in  the  matter,  but  his  presence  at  the  time  and 
place  of  the  shooting.  He  proved  an  alibi.  The  only  recognition  or 
identification  of  appellant  was  by  Glass,  and  we  deem  it  unnecessary 
to  discuss  the  recognition  of  a  party  at  night  under  such  circum- 
stances. 

This  brings  also  the  question  raised  by  appellant  that  he  was  en- 
titled to  a  charge  on  circumstantial  evidence.  Omitting  the  testi- 
mony of  Glass,  this  would  be  conceded  to  be  a  correct  contention.  If 
this  case  is  taken  out  of  the  rule  of  circumstantial  evidence,  it  is  by 
the  statement  of  Glass  that  after  the  gun  was  fired  and  he  had  been 
shot,  he  turned,  looked  and  recognized  defendant's  face  by  the  flash 
of  the  gun.    This  character  of  testimony  is  not  to  be  taken  seriously. 
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We  are  of  opinion  that  this  is  a  case  of  circumstantial  evidence.  See 
Kelly  V.  State,  86  Texas  Grim.  Eep.,  281,  216  S.  W.  Rep.,  188,  and 
a  number  of  other  cases  to  the  same  effect.  We  are  of  opinion  the 
court  erred,  therefore,  in  charging  the  jury  with  reference  to  accom- 
plice testimony,  and  failing  to  charge  upon  circumstantial  evidence. 

The  statement  of  Hettie  Glass  that  she  advised  or  suggested  to  her 
husband  not  to  leave  home  that  night,  that  her  former  husband  had 
dropped  dead  while  away  from  home,  and  that  her  son  also  had  died 
suddenly  from  a  hemorrhage  while  from  home,  was  not  admissible. 
It  did  not  show  a  conspiracy,  or  tend  to  show  a  conspiracy,  nor  was 
it  a  statement  made  in  furtherance  of  a  design  to  injure  Glass.  Ap- 
pellant was  not  mentioned  in  connection  with  it.  It  was  a  matter 
occurring  between  herself  and  husband,  anticipating  that  he  might 
not  come  back  alive,  but  it  did  not  point  out  or  indicate  that  defend- 
ant was  going  to  kill  him.  It  in  nowise  r.ef erred  to  defendant.  This 
testimony  was  not  admissible. 

There  is  a  bill  of  exceptions  to  some  remarks  made  by  the  district 
attorney  while  upon  the  stand  as  a  witness.  Upon  objection  the  bill 
would  indicate  perhaps  this  was  withdrawn.  It  is  unnecessary  to  dis- 
cuss it.    It  will  not  occur  upon  another  trial. 

There  are  several  bills  of  exceptions  reserved  to  statem.ents  of  wit- 
nesses and  their  remarks  to  appellant  after  they  had  carried  Glass 
to  the  hospital  in  Texarkana.  The  substance  of  these  statements  is 
that  after  they  had  reached  the  hospital  and  had  been  there  for  some 
time  one  of  the  witnesses  remarked  to  defendant  that  if  he  would 
wait  a  while  that  witness  would  secure  gasoline  for  the  purpose  of 
running  his  car.  This  man  was  one  of  the  fishermen  who  was  camped 
at  the  bayou  where  the  shooting  occurred.  He  stated  to  appellant 
that  if  he  could  wait  until  he  secured  the  gasoline  he  could  take  him 
back  in  the  car.  In  this  connection  there  is  testimony  of  another  wit- 
ness who  suggested  to  appellant  that  he  had  better  stay  at  the  hos- 
pital. This  appellant  did  not  do  but  returned  home.  Various  ob- 
jections were  urged  to  this  testimony.  This  was  not  legitimate  evi- 
dence to  show  flight.    This  was  not  material  from  any  viewpoint. 

Appellant  suggests  in  another  bill  of  exceptions  that  the  court  er- 
red in  admitting  a  corroborating  statement  of  Glass.  When  Glass 
reached  the  hospital  on  the  night  of  the  shooting  he  made  a  state- 
ment to  the  surgeon  in  charge,  Dr.  Towles,  that  he  did  not  know  who 
fired  the  shot  that  struck  him.  Subsequently  he  made  other  state- 
ments to  the  same  effect.  The  State  then  proved  that  he  made  subse- 
quent statements  that  appellant  shot  him.  This  underwent  a  pretty 
thorough  investigation  in  the  recent  unpublished  opinion  on  rehear- 
ing in  Elbert  Taylor  v.  State,  and  it  was  there  held  that  such  state- 
ments under  the  circumstances  here  stated  might  be  introduced.  We 
are  of  opinion  that  this  question  is  brought  within  the  rule  there 
announced. 
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There  are  other  matters  mentioned  in  bills  of  exception  which  we 
deem  unnecessary  to  discuss. 

For  the  reasons  indicated  this  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


J.  M.  Parish  v.  The  State. 
No.  5817.    Decided  May  19,  1920. 

1. — ^Female  Employee— Regulating  Hours  of  Labor — Complaint. 

Where,  upon  trial  of  violating  the  law  with  reference  to  limiting  the 
hours  of  labor  of  female  employees,  the  complaint  was  insufficient  in  charg- 
ing the  offense;  a  motion  in  arrest  of  judgment  should  have  been  sustained; 
besides,  it  is  questionable  whether  the  evidence  is  sufficient  to  sustain  the 
conviction. 

2. — Same — Employer — Agent — Information — Complaint. 

In  charging  this  ofTense,  it  must  be  alleged  and  proved  that  the  employ- 
er of  the  alleged  female  employee  did  the  forbidden  acts  named  in  the 
statute,  and  to  allege  that  defendant  was  foreman,  etc.,  is  not  sufficient. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before 
the  Honorable  Hugh  L.  Small. 

Appeal  from  a  conviction  of  violating  the  law  with  reference  to 
limiting  the  hours  of  labor  of  female  employees;  penalty,  a  fine  of 
one  hundred  dollars. 

The  opinion  states  the  case. 

Thompson,  Barwise,  Wharton  cfe  Hiner,  for  appellant. — On  ques- 
tion of  insufficiency  of  complaint:  Lamar  v.  State,  18  S.  W.  Rep., 
78S;  McQuery  v.  State,  51  id.,  247;  West  v.  State,  51  id.,  247;  Slack 
V.  State,  136  S.  W.  Rep.,  1073;  Haddad  v.  State,  218  S.  W.  Rep., 
506. 

Alvin  M.  Owsley y  Assistant  Attorney  General,  for  the  State. — Cited : 
Perkins  v.  State,  80  Texas  Crim.  Rep.,  418 ;  Slack  v.  State,  136  S.  W. 
Rep.,  1084. 

LATTIMORE,  Judge. — The  appellant  was  convicted  of  violating 
the  terms  of  Chapter  56  of  the  Acts  of  the  Regular  Session  of  the 
Thirty-fourth  Legislature,  which  undertakes  to  limit  the  hours  of 
labor  of  female  employees  in  certain  industries  and  capacities  in 
this  State,  and  his  punishment  was  fixed  at  a  fine  of  $100. 
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The  prosecution  is  by  complaint  and  information,  the  charging 
part  of  the  information  being  as  follows:  .  .  .  **that  J.  M.  Par- 
ish, hereinafter  styled  defendant,  heretofore,  on  the  30th  day  of  De- 
cember, A.  D.  1919,  in  the  County  of  Tarrant  and  State  aforesaid, 
was  then  and  there  the  manager,  foreman,  and  superintendent  of  the 
Basement  Department  of  the  H.  C.  Meacham  Dry  Goods  Store  situ- 
ated on  Main  Street  of  the  City  of  Fort  Worth,  Tarrant  County, 
Texas,  and  as  such  did  employ  Mrs.  G.  S.  Williams,  a  female,  to  work 
and  labor  therein,  and  the  said  defendant  as  sucii  manager,  foreman 
and  superintendent  and  employer  did  permit  the  said  Mrs.  G.  S.  Wil- 
liams to  work  and  labor  therein  for  more  than  nine  hours  during 
said  calendar  day.  And  that  at  the  time  said  work  was  done  and 
labor  performed  same  was  not  in  case  of  extraordinary  emergency, 
nor  necessary  for  the  protection  of  human  life  or  property,  and  the 
said  Mrs.  G.  S.  Williams  was  not  then  and  there  a  stenographer  or 
pharmacist;  against  the  peace  and  dignity  of  the  State." 

Turning  to  the  act  of  the  Legislature  in  question,  we  find  that  Sec- 
tion 3  thereof  prescribes  the  penalty,  and,  omitting  some  of  the  por- 
tions not  necessary  here  to  set  out,  said  section  is  as  follows:  **Any 
employer,  overseer,  superintendent,  foreman,  or  other  agent  of  any 
such  employer  who  shall  permit  any  female  to  work  in  any  of  the 
places  mentioned  in  Sections  1,  la  and  lb  more  than  the  number  of 
hours  provided  for  in  this  Act  during  any  day  of  the  twenty-four 
hours,  or  who  shall  fail,  neglect  or  refuse  to  so  arrange  the  work  of 
females  employed  in  the  said  places  mentioned  in  Sections  1,  la  and 
lb  so  that  they  shall  not  work  more  than  the  number  of  hours  pro- 
vided for  in  Sections  1,  la  and  lb  of  this  Act,  during  any  day  of 
twenty-four  hours  or  the  number  of  hours  prescribed  by  this  Act  in 
any  one  week,  or  who  shall  fail,  neglect  or  refuse  to  provide  suitable 
seats  as  provided  in  Section  2  of  this  Act  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  in  any  court  of  competent  juris- 
diction shall  be  fined  in  any  sum  not  less  than  fifty  ($50)  Dollars  nor 
more  than  two  hundred  ($200)  dollars." 

It  is  apparent  that  the  forbiddance  of  this  Act  is  to  any  employer, 
or  the  agent  of  any  such  employer,  and  in  a  prosecution  thereunder, 
the  pleading  of  the  State  must  allege  who  such  employer  is;  and  if 
the  prosecution  be  directed  at  an  agent,  it  must  allege  that  he  is  the 
agent  of  said  employer.  In  the  instant  case,  it  is  alleged,  but  wholly 
rebutted  by  the  testimony,  that  appellant  himself  was  the  employer 
of  the  female  employee,  but  any  claim  that  she  was  employed  by  ap- 
pellant was  entirely  abandoned  upon  the  trial.  It  nowhere  appeared 
in  the  pleading  that  the  employer  was  H.  C.  Meacham,  or  in  fact  any 
other  person  other  than  appellant;  nor  is  it  alleged  anywhere  that 
appellant  was  the  agent  of  H.  C.  Meacham,  or  of  any  other  person. 
To  allege  that  appellant  was  foreman,  or  manager  of  a  department 
of  a  certain  drygoods,  hardware,  or  grocery  store,  whose  ownership 
or  general  management  is  not  alleged,  does  not  appear  to  be  in  ac- 
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cord  with  the  provisions  of  said  statute,  nor  to  sufficiently  charge  the 
accused  as  the  agent  of  any  employer.  Appellant  moved  an  arrest 
of  judgment,  on  the  ground  that  no  offense  was  charged.  We  think 
the  motion  should  have  been  sustained. 

The  pleading  being  insufficient  to  charge  an  offense,  the  other 
matters  complained  of  wiU  not  be  discussed,  although  we  seriously 
doubt  the  sufficiency  of  the  evidence,  in  view  of  the  fact  that  the 
female  employee  herself  stated  under  oath  that  taking  out  the  time 
occupied  by  her  in  matters  other  than  the  labor  required  of  her,  she 
was  unable  to  say  that  she  labored  more  than  nine  hours  on  the  day 
in  question. 

The  prosecution  will  be  reversed  and  dismissed. 

Dismissed, 


Alfred  Hollingswobth  v.  The  State. 
No.  5822.     Decided  May  19,  1920. 

1. — ^Incest — Change  of  Venue — Indictment — Substitution  of  Indictment. 

Where  the  venue  was  changed  from  the  original  county  where  the  in- 
dictment was  found,  and  the  indictment  was  lost  in  the  original  county  be- 
fore the  transfer  on  change  of  venue,  and  there  was  no  original  indictment 
to  be  forwarded  with  the  transcript  from  said  original  county  to  the  county 
where  defendant  was  tried,  it  was  reversible  error  to  permit  the  county  at- 
torney to  substitute  the  Indictment  in  the  county  to  which  the  venue  had 
been  changed,  and  the  same  was  reversible  error. 

2. — Same — Change  of  Venue — Transfer  of  Original  Papers — Jurisdiction. 

The  District  Court  of  the  county  to  which  the  venue  was  changed  was 
without  power  to  try  the  case  except  upon  the  transfer.  It  has  no  original 
jurisdiction  but  only  such  as  is  given  by  reason  of  the  change  of  venue,  and 
cannot  cause  to  be  filed  substitute  copies  of  any  original  papers  of  any  mat- 
ter arising  in  the  case  before  the  transfer  occurred,  and  can  only  by  order 
of  certiorari  compel  the  clerk  of  the  court  transferring  the  case  to  complete 
the  record,  etc.  Following  Biggerstaflf  v.  State,  59  Texas  Crim.  Rep.,  575, 
and  other  cases. 

Appeal  from  the  District  Court  of  Bosque.  Tried  below  before 
the  Honorable  O.  L.  Lockett. 

Appeal  from  a  conviction  of  incest  j  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

D,  W.  Odelly  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — 
Cited:  Berg  v.  State,  142  S.  W.  Rep.,  885 j  Richards  v.  State,  140  S. 
W.  Rep.,  469;   Gtoode  v.  State,  123  S.  W.  Rep.,  597. 
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DAVIDSON,  Presiding  Judge. — This  case  has  been  before  this 
court  on  previous  appeals.  It  originated  in  Coryell  County.  The 
former  trials  were  had  in  that  county.  Upon  his  own  motion  the 
court  transferred  this  case  to  Bosque  County  on  change  of  venue. 
The  trial  at  which  this  conviction  occurred  was  had  in  Bosque  County. 

When  the  case  was  called  for  trial  it  was  discovered  that  the  in- 
dictment had  not  been  transferred  from  Coryell  County  to  Bosque 
County  as  required  by  Article  635,  C.  C.  P.  The  county  attorney 
thereupon  filed  a  proceeding  to  substitute  the  indictment  in  Bosque 
County  that  had  been  returned  in  Coryell  County,  alleging  that  the 
original  indictment  had  been  lost.  Demurrer  was  filed  to  this  for 
several  reasons,  among  others,  on  jurisdictional  grounds. 

it  is  made  to  appear  that  the  indictment  was  lost  in  Coryell  Coun- 
ty before  the  transfer  on  change  of  venue  and  there  was  no  original 
indictment  to  be  forwarded  with  the  transcript  from  Coryell  County 
to  Bosquf  County  as  required  by  the  statute  above  cited.  It  is  also 
shown  there  was  no  attempt  made  in  (voryell  County  to  substitute 
tlie  indictment  before  th<'.  transfer  was  ordered  and  made.  As  a 
matter  of  fact,  there  was  no  attempt  at  substitution  of  tlie  lost  m- 
dictment  except  in  Bosque  County  after  the  transcript  from  Coryell 
I'ounty  reached  that  county.  There  was  no  attempt  to  bring  the 
original  indictment  or  a  substituted  copy  from  Coryell  County  to 
Bos(|ue  County  to  supply  the  omission.  The  <:ounty  receiving  the 
record  upon  the  change  of  venue,  in  order  to  supply  omissions  and 
detects  in  the  transcript,  may  order  certiorari  to  bring  tip  missing 
papers,  or  original  or  certified  copias  in  case  that  is  necessary.  The 
practice  of  completing  the  record  in  the  county  to  which  the  change 
of  venue  is  made  is  usually  by  the  judge  ordering  a  certiorari  to  com- 
plete the  record  and  bring  necessary  papers.  It  is  unnecessary  to 
cite  authorities.  It  is  the  well  settled  practice.  We  suppose  it  was 
not  resorted  to  in  this  instance  by  reason  of  the  fact  that  the  original 
indictment  could  not  be  brought,  nor  could  a  substituted  copy  be 
brought  from  Coryell  County,  because  of  the  loss  of  one  and  failure 
to  make  the  substitution.  The  question  then  upon  which  this  matter 
rests  is,  did  the  District  Court  of  Bosque  county  have  authority  un- 
der the  circumstances  to  substitute  the  indictment  the  loss  of  which 
occurred  in  Coryell  County  before  the  transfer  was  made.  We  an- 
swer this  in  the  negative.  Wherever  an  indictment  or  information 
is  lost,  mutilated  or  destroyed  it  may  be  substituted.  See  Art.  482, 
C.  C.  P.  When  this  has  been  done  the  practice  is  to  give  the  opposite 
party  notice  of  the  fact  of  a  desire  to  substitute  so  that  he  may  con- 
test if  he  sees  proper.  The  end  and  purpose  of  the  substitution  is 
to  supply  the  lost  record,  and  in  case  of  an  indictment  or  information 
a  substantial  copy  at  least  must  be  substituted.  The  accused  under 
such  circumstances — of  course,  has  a  direct  interest  in  the  pleadings 
filed  against  him.  It  is  under  such  indictment  or  information  he 
must  be  tried.     The  indictment,  being  the  act  of  the  grand  jury, 
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must  be  substituted  as  presented  by  that  body,  and  the  terms  of  the 
indictment  substituted  must  be  at  least  substantially  as  those  con- 
tained in  the  lost  instrument.  It  is  a  definitely  settled  proposition 
by  the  Constitution,  statutes  and  the  decisions  that  no  citizen  of 
Texas  can  be  tried  for  a  felony  except  upon  an  indictment  presented 
by  a  grand  jury.  Bill  of  Rights,  Sec.  10.  The  statute  has  provided 
that  where  the  indictment  has  been  once  returned  and  lost  it  may  be 
substituted,  but  this  can  only  occur  after  defendant  has  pleaded  to 
the  indictment.  In  this  case  it  may  be  conceded  that  appellant  had 
on  previous  occasions  pleaded  to  the  indictment.  The  District  Court 
of  the  county  to  which  the  change  of  venue  has  been  made  is  without 
power  to  try  the  case  except  upon  the  transfer.  It  has  no  original 
jurisdiction,  and  its  jurisdiction  of  the  person  and  of  the  case  arises 
by  reason  of  the  change  of  venue.  It  cannot  file  or  cause  to  be  filed 
any  original  papers  of  any  matter  arising  in  the  case  before  the  trans- 
fer occurred.  Its  jurisdiction  not  having  attached  except  by  virtue* 
of  the  transfer,  it  would  have  no  authority  to  substitute  or  to  file 
original  papers  that  necessarily  arose  or  were  filed  in  the  county  from 
which  the  transfer  was  made  A  lost  indictment  can  be  supplied  in 
one  of  two  ways :  either  by  the  grand  jury  presenting  a  new  indict- 
ment, or  after  the  accused  had  pleaded  to  an  indictment  by  sub- 
stituting it.  The  grand  jury  of  Bosque  county  would  have  no  au- 
thority to  present  an  indictment  under  the  circumstances  of  this  case 
because  of  the  facts  stated.  The  record  must  show  the  loss  and  the 
substitution,  which  is  a  judicial  act  and  necessarily  of  record.  See 
Turner  v.  State,  7  Texas  Crim.  App.,  596,  and  cases  there  cited; 
Rogers  v.  State,  11  Texas  Crim.  App.,  608;  Strong  v.  State,  18  Texas 
Crim.  App.,  19;  Beardall  v.  State,  9  Texas  Crim.  App.,  262.  The 
substituted  document  must  be  substantially  a  reproduction  of  the 
lost  original.  Morrison  v.  State,  43  Texas  Crim.  Rep.,  437.  It  being 
a  judicial  act,  it  must  be  upon  notice  and  the  defendant  has  the  right 
to  contest  the  substitution  if  he  sees  proper  to  do  so.  Bowers  v.  State, 
45  Texas  Crim.  Rep.,  185;  Carter  v.  State,  41  Texas  Crim.  Rep., 
608;  Art.  482,  C.  C.  P.  When  the  change  of  venue  occurs,  or  the 
order  has  been  made,  *4he  clerk  of  the  court  where  the  prosecution 
is  pending  shall  make  out  a  true  transcript  of  all  the  orders  made 
in  the  cause,  and  certify  thereto  under  his  ofiicial  seal,  and  shall 
transmit  the  same,  together  with  all  the  original  papers  in  the  case, 
to  the  clerk  of  the  court  to  which  the  venue  has  been  changed."  C. 
C.  P.,  Art.  635.  For  decisions  bearing  upon  this  see  Vernon's  Ann. 
C.  C.  P.,  page  343.  Quite  a  number  of  decisions  have  been  written 
with  reference  to  what  is  necessary  to  send  with  the  transcript  on  the 
change  of  venue,  and  where  there  is  a  defect  in  the  orders  set  out  in 
the  transcript  of  transfer,  the  court  to  which  it  has  been  transferred 
may  issue  an  order  in  certiorari  compelling  the  clerk  of  the  court 
transferring  the  case  to  complete  the  record  by  attaching  his  seal  to 
the  certificate,  or  permit  State's  counsel  to  withdraw  the  record  for 
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such  purpose.  Biggerstaflf  v.  State,  59  Texas  Crim.  Rep.,  575.  The 
court  to  which  the  case  has  been  seut  on  charge  of  venue  may  issue 
any  order  necessary  to  compel  the  clerk  of  the  court  from  which  the 
case  was  sent  to  supply  any  defect  in  the  transcript  which  may  be 
necessary  to  a  full  understanding  of  the  previous  proceedings.  Brown 
V.  State,  6  Texas  Crim.  App.,  286 ;  Wolfforth  v.  State,  31  Texas  Crim. 
Rep.,  387. 

In  this  case,  of  course,  it  would  have  been  unnecessary  and  futile 
under  the  circumstances  for  the  district  judge  of  Bosque  County  to 
have  issued  an  order  to  the  clerk  of  the  court  of  Coryell  County  to 
send  the  original  indictment,  because  the  record  shows  it  was  lost, 
and  lost  before  the  order  of  transfer.  If  it  had  not  been  lost  he  could 
have  required  the  clerk  to  forward  the  original,  but  the  court  was 
powerless  to  issue  an  order  to  the  District  Court  of  Coryell  County 
requiring  that  court  to  substitute.  The  clerk  could  not  enter  a  sub- 
stitution until  it  had  occurred  in  Coryell  County,  and  this  substitu- 
tion had  not  occurred  and  could  not  have  occurred  unless  the  original 
had  been  lost.  The  statute  draws  a  distinction  clear  and  precise  be- 
tween the  orders  entered  in  the  cause  and  the  original  papers.  With 
reference  to  the  orders,  it  provides  that  certified  copies  of  them  shall 
be  forwarded,  but  with  reference  to  original  papers  this  is  not  the 
case.  The  original  papers  themselves  must  be  sent  with  the  trans- 
cript. Unless  this  has  been  done  the  record  is  incomplete,  and  in 
case  of  the  loss  of  the  indictment  and  without  legal  substitution  ac- 
companying the  transcript,  the  court  could  not  acquire  jurisdiction. 
It  is  the  fundamental  law  of  Texas  that  no  man  can  be  tried  for  a 
felony  except  upon  an  indictment  presented  by  a  grand  jury.  This 
is /prerequisite  to  conferring  jurisdiction  upon  the  court  in  the  first 
instance.  The  District  Court  of  Coryell  County  would  not  have  juris- 
diction of  the  person  or  the  subject-matter  so  as  to  act  upon  it  unless 
an  indictment  had  been  presented  in  that  court,  and  it  is  this  original 
indictment,  as  presented  in  Coryell  County,  that  should  have  been 
transferred  with  this  record  on  the  change  of  venue.  The  District 
Court  of  Coryell  County  could  not  try  the  ease  after  the  loss  of  the 
indictment  without  a  substitution  or  the  presentment  of  a  new  indict- 
ment by  the  grand  jury.  Neither  was  done  in  this  case,  and,  there- 
fore, the  District  Court  of  Coryell  County  itself  would  not  have  juris- 
diction to  try  this  case  under  the  circumstances  without  first  having 
a  new  indictment,  or  substitute  a  copy.  The  order  of  transfer,  there- 
fore, could  not  have  occurred  in  Coryell  County  until  an  indictment, 
or  a  legally  substituted  one  was  among  the  papers  at  the  time  of  the 
order  of  transfer.  This  was  not  the  case,  and  the  record  shows  it 
has  never  been  substituted  in  Coryell  County,  and  no  attempt  was 
made  to  substitute  it  in  that  county.  We  are  of  opinion,  therefore, 
without  discussing  the  matter  further,  that  the  jurisdiction  of  Bosque 
County  did  not  attach  without  an  indictment  or  a  legal  substitute 
therefor,  and  that  the  District  Court  of  Bosque  County  was  with- 
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out  authority  to  substitute  the  indictment,  and  without  jurisdiction 
to  try  the  cause. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  H.  Messimer  v.  The  State. 

No.  576U.    Decided  May  26,  1920. 

1. — ^Murder — Eyldence— Cliaracter  of  Deceased — Oross-exaxnination. 

Where,  upon  trial  of  murder,  defendant  introduced  eyidence  that  de- 
ceased hore  the  general  reputation  of  a  violent  and  dangerous  man.  and  in 
his  testimony  related  various  conversations  with  the  deceased  in  which  the 
latter  had  told  him  of  difficulties  in  which  he  had  been  engaged  and  in 
which  he  had  been  the  aggressor,  naming  some  of  the  parties,  there  was  no 
error  on  cross-examination  by  State's  counsel  to  ask  witness  whether  he  had 
the  persons  in  attendance  upon  the  court,  to  which  the  defendant  answered 
in  the  negative.    Distinguishing  Clifton  v.  State,  46  Texas  Crim.  Rep.,  18. 

2. — Same — Eyidence — Character  of  Deceased — Specific  Acts  of  Violence. 

Where,  defendant  sought  to  Justify  the  homicide  upon  his  reasonable 
belief  that  the  deceased  was  armed,  etc.,  the  specific  acts  of  violence  by  the 
deceased,  known  to  the  accused,  could  have  been  proved.  Following  Crass 
V.  State,  31  Texas  Crim.  Rep.,  314;  and  the  prosecuting  officers  not  knowing 
of  any  of  the  difficulties  between  the  deceased  and  others,  to  which  the  de- 
fendant ireferred,  had  a  right  to  ask  whether  these  parties  were  in  attend- 
ance upon  court,  and  he  cannot  Justly  complain  of  the  reference  to  such 
failure  to  have  these  parties  present  in  the  argument  of  State's  counsel. 

3. — Same — ^Evidence — Cross-examination — Bill  of  Exceptions. 

Where,  upon  trial  of  murder,  the  defendant  was  asked:  "You  did  not 
appeal  to  anyone  for  any  protection  when  he  brought  that  gun  out  there, 
did  youf"  to  which  defendant  objected  on  the  ground  that  the  same  was 
wholly  irrelevant,  immaterial,  and  prejudicial  to  the  defendant;  and  to  the 
answer  that  the  witness  did  not,  the  same  objections  were  urged,  and  the 
bill  of  exceptions  failed  to  set  out  facts  as  to  the  surrounding  circumstances 
as  to  such  testimony,  there  was  no  reversible  error. 

4. — Same— Cross-examination  of  Defendant. 

Where  defendant  offers  himself  as  a  witness  to  show  from  his  stand- 
point that  he  was  under  reasonable  apprehension  of  danger  when  he  fired 
the  fatal  shot  he  is  subject  to  cross-examination  as  any  other  witness.  Fol- 
lowing Howard  v.  State,  25  Texas  Crim.  App.,  691,  and  other  cases. 

6. — Sam»— Evidence — ^Physical  Testimony — Screen  Door. 

Where,  upon  trial  of  murder,  it  developed  that  the  fatal  shots  by  de- 
fendant were  fired  through  a  screen  door  between  himself  and  deceased, 
there  was  no  error  during  the  cross-examination  of  defendant  to  exhibit  the 
said  screen  door  to  the  Jury,  and  to  introduce  the  same  in  evidence,  a  sub- 
stantial identity  of  conditions  of  said  door  being  apparent. 
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6.— Same— Eyldence — Opinion  of  Witness— Bill  of  Exceptions. 

Where  defendant  objected  that  certain  testimony  with  reference  to  what 
happened  was  simply  an  opinion  of  the  witness,  but  the  bill  of  exceptions 
was  too  meager  to  enable  this  court  to  decide  whether  or  not  the  testimony 
was  admissible  or  hurtful,  there  was  no  reversible  error. 

7. — Same — Self -deAmse-— Apparent     Danger — Charge     of     Court — ^Bequested 
Charge. 

Where,  upon  trial  of  murder,  the  court  gave  the  proper  charge  on  self-' 
defense  and  also  submitted  requested  charges  on  said  subject,  there  was  no 
error  in  refusing  other  special  charges  which  embraced  the  same  subject 
matter  in  different  phraseology. 

S. — Same — Charge  of  Court — Continuing  Danger. 

Where,  upon  trial  of  murder,  the  court  bad  given  the  requested  charge 
with  reference  to  continuing  danger  and  the  right  to  continue  to  shoot,  and 
in  the  main  charges  instructed  the  jury  that  the  defendant  was  not  required 
to  retreat,  etc.,  there  was  no  error  in  refusing  a  requested  charge  on  the 
same  subject. 

9 — Same — Practice  in  District  Court — Retirement  of  Jury — Screen  Door. 

Where,  upon  trial  of  murder,  a  certain  screen  door  was  introduced  in 
evidence  to  show  the  range  of  the  shots,  etc..  there  was  no  error  in  per- 
mitting the  jury  to  take,  in  their  retirement,  said  door.  Following  Chalk 
V.  State,  35  Texas  Crim.  Rep..  116. 

10. — Same — Argument  of  Counsel. 

Where  argument  of  counsel  was  a  legitimate  deduction  from  and  com 
ment  upon  various  phases  of  the  evidence,  there  was  no  reversible  error. 

Appeal  from  the  District  Court  of  Potter.  Tried  below  before  the 
Honorable  Henry  S.  Bishop. 

Appeal  from  a  conviction  of  murder;  penalty,  tive  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

L.  S,  Kifider  and  Reeder  cl:  Reeder,  for  appellant. — On  question  of 
permitting  State  to  show  that  defendant  did  not  have  in  attendance 
at  court  the  parties  named  by  deceased,  and  whom  he  claims  to  have 
assaulted:  Maddox  v.  State,  173  S.  W.  Rep.,  1026;  Cromeans  v  State, 
J  29  S.  W.  Rep.,  1129;  Trinkle  v.  State,  158  S.  W.  Rep.,  545;  Clifton 
V.  State,  79  S.  W.  Rep.,  824. 

On  question  of  introducing  door  in  evidence :  State  v.  Goddard,  48 
id.,  82 ; 

On  question  of  cross-examination  of  defendant  as  a  witness :  New- 
man v.  State,  70  S.  W.  Rep.,  951. 

On  question  of  argument  of  counsel:  Stevison  v.  State,  89  S.  W. 
Rep.,  1072;  Bishop  v.  State,  160  S.  W.  Rep.,  705;  Black  v.  State,  187 
id.,  332. 
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Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  conviction  is  for  murder,  with  punishment 
assessed  at  confinement  in  the  penitentiary  for  five  years. 

Appellant  introduced  evidence  to  the  effect  that  deceased  bore  the 
general  reputation  of  a  violent  and  dangerous  man,  also  that  it  was  the 
custom  and  habit  of  the  deceased  to  go  armed ;  that  the  deceased  had 
threatened  to  arm  himself  and  attack  the  appellant,  and  shortly  before 
the  homicide  appellant  had  seen  a  pistol  among  the  effects  of  the  de- 
ceased, and  believed  him  to  be  armed  with  a  pistol  and.  in  the  act  of 
removing  it  from  his  pocket  for  use  against  the  appellant  at  the  time 
the  fatal  shots  were  fired.  In  his  testimony  the  appellant  related 
various  conversations  with  the  deceased,  in  which  the  deceased  told 
of  difficulties  in  which  he  had  been  engaged,  and  in  which  he  had  been 
the  aggressor,  naming  some  of  the  parties  with  whom  he  was  engaged. 
On  cross-examination  of  the  appellant,  he  was  asked  by  State's  coun- 
sel whether  he  had  in  attendance  upon  the  trial  the  persons  named  by 
deceased  as  having  been  injured  by  him  in  the  various  difficulties  men- 
tioned. The  appellant  answered  that  he  did  not.  This  question  and 
answer  were  permitted  over  the  objection  of  the  appellant,  aud  the 
ruling  is  made  the  subject  of  complaint  on  this  appeal.  In  substance, 
this  contention  is  that  appellant  was  under  no  duty  to  produce  the 
witnesses,  and  that  their  testimony  to  specific  acts  of  violence  by  the 
deceased  would  not  be  admissible,  and  that  the  ruling  tended  to  dis- 
diseredit  the  appellant's  right  of  self-defense.  We  are  referred  to 
the  case  of  Clifton  v.  State,  79  S.  W.  Rep.,  824,  wherein  the  rule  an- 
nounced is  that  the  effort  of  the  sheriff  or  other  persons  to  procure 
the  attendance  of  a  witness  is  not  provable  as  a  circumstance  against 
the  accused  on  trial.  That  rule,  where  the  question  is  capable  of  cast- 
ing suspicion  upon  the  accused,  or  corrupting  a  witness  or  suppressing 
his  testimony  without  proof  thereof,  is  a  sound  one,  and  has  been  fre- 
quently applied.  Funk  v.  State,  85  Texas  Crim.  Rep.,  527,  208  S.  W. 
Rep.,  513.  Its  application  in  the  present  instance  is  not  apparent. 
Touching  the  effect  of  the  failure  to  call  a  witness  who  is  present  or 
available,  we  are  aware  of  no  rule  inhibiting  the  use  on  the  trial  of  the 
failure  of  either  the  accused  or  the  prosecution  to  use  an  available  and 
competent  witness  who  was  present,  unless  it  be  one  who  is  privileged 
from  testifying.  Corpus  Juris,  Vol.  16,  p.  541,  Sec.  1023.  The  matter 
in  hand,  however,  is  the  proposition  that  the  case  must  be  reversed 
because  the  prosecution  asked  the  appellant  while  testifying  as  a  wit- 
ness if  certain  persons,  whom  he  named,  and  who  would  probably  know 
certain  facts,  were  present,  or  whether  an  effort  had  been  made  to 
secure  their  attendance.  The  record  does  not  indicate  that  the  prose- 
cuting officers  knew  prior  to  the  time  that  appellant  gave  his  testi- 
mony of  any  of  the  difficulties  between  the  deceased  and  others,  to 
which  appellant  referred.    It  was  not  the  reputation  of  the  deceased 
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that  was  involved.  It  was  his  mental  attitude  toward  the  appellant, 
and  the  existence  of  reasonable  grounds  upon  the  part  of  the  appel- 
lant to  dread  him  and  fear  an  attack  from  him  The  deceased  was  un- 
armed when  he  was  shot.  Appellant  seeks  to  justify  the  homicide 
upon  his  reasonable  belief  that  the  deceased  was  armed,  and  that  he 
was  making  a  demonstration  preparatory  to  attack.  Undei'  sui'h 
circumstances  many  instances  are  found  in  the  books  in  which  the 
specific  acts  of  violence  by  the  deceased,  known  to  the  accused,  may  be 
proved.  Among  these  are  Hampton  v.  State,  65  S.  W.  Rep.,  527,  Poer 
V.  State,  67  S.  W.  Rep.,  500 ;  Burnet  v.  State,  12  Texas  Crim.  App., 
521;  Johnson  v.  State,  28  Texas  Crim.  App.,  26;  Crass  v.  State,  31 
Texas  Crim.  Rep.,  314;  People  v.  Harris,  95  Michigan  Rep.,  87; 
State  V.  Mclvan,  125  N.  C.  Rep.,  645:  State  v.  Beird.  118  Iowa,  474; 
State  V.  Shadwell,  22  Mont.  Rep.,  559. 

Clearly,  appellant  was  not  obliged  to  prove  the  acts  were  done  in 
order  to  avail  himself  of  the  effect  upon  his  mind  of  the  specific  acts 
of  violence  committed  by  the  deceased,  and  coming  to  the  appellant 
through  the  declarations  of  the  deceased.  He  had  the  privilege  of  re- 
lying upon  proof  of  these  declarations,  but,  under  the  circumstances, 
we  think  he  was  not  confined  to  proof  of  these  declarations.  He 
might  have  supported  them  by  the  evidence  of  third  parties  who  could 
relate  first-hand  knowledge  of  the  acts  of  the  deceased.  Dodson  v. 
State,  44  Texas  Crim.  Rep.,  200;  Sprangler  v.  State,  41  Texas  Crim. 
Rep.,  430;  Hyshaw  v.  State,  69  Texas  Crim.  Rep.,  562,  155  S.  W. 
Rep.,  941;  Bullock  v.  State,  73  Texas  Crim.  Rep.,  419,  165  S.  W. 
Rep.,  199.  In  Hyshaw 's  case,  supra,  it  is  said  where  the  accused  testi- 
fies on  the  trial  that  he  knew  or  had  information  concerning  specific 
acts  of  violence  of  the  deceased  *'then  he  would  be  permitted  to  go 
further  and  prove  by  others,  who  knew  facts,  the  said  specific  acts 
or  violence  without  going  into  details  thereof."  It  is  further  said 
in  the  case  in  substance  that  when  the  appellant  avails  himself  of 
this  privilege,  the  State  may  rebut  the  theory  presented  by  counter 
evidence  or  by  cross-examination. 

The  rule  concerning  threats  in  homicide  cases  is  somewhat  analo- 
gous. The  accused  may  act  upon  his  information  that  threats  against 
him  have  been  made  by  the  deceased.  He  is  not  confined  to  his  in- 
formation, however,  and  may  prove  that  the  threats  were  actually 
made,  and  upon  this  issue  the  prosecution  may  introduce  controverting 
facts.  In  the  light  of  the  record  and  the  authorities,  we  are  of  the 
opinion  that  the  bill  of  exceptions  in  question  presents  no  error  either 
requiring  or  justifying  a  reversal  of  the  judgment;  and  are  also  of 
the  opinion  that  the  appellant,  not  having  availed  himself  of  the 
privilege  of  proving  the  specific  acts  of  violence  attributed  to  the  de- 
ceased otherwise  than  by  the  declarations  of  the  deceased  to  the  ap- 
pellant, cannot  justly  complain  of  the  reference  to  such  failure  in  the 
argument  of  the  case. 
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From  Bill  of  Exceptions  No.  4,  taken  to  the  cross-examination  of 
the  appellant,  we  quote:  **You  did  not  appeal  to  any  one  for  any 
protection  when  he  brought  that  gun  out  there,  did  you?"  The  de- 
fendant objected  to  this  question  on  the  ground  that  same  was  wholly 
irrelevant  and  immaterial,  and  might  be  prejudicial  to  the  defendant. ' ' 

To  the  answer  that  he  did  not,  objection  was  urged  upon  the  same 
ground,  and  the  court  verbally  requested  to  instruct  the  jury  to  disre- 
gard it.  Mr.  Branch,  in  Section  208  of  his  Annotated  Texas  Criminal 
Statutes,  says:  **An  objection  to  the  evidence  admitted,  that  it  was 
immaterial  and  irrelevant  and  prejudicial  to  the  defendant  is  too 
general  to  be  considered,  unless  obviously  the  evidence  would  not  be 
admissible  for  any  purpose,"  citing  the  case  of  McQrath  v.  State, 
35  Texas  Crim.  Rep.,  422,  and  numerous  others.  'This  is  not  an 
arbitrary  rule,  but  is  related  to  and  in  aid  of  the  reasonable  and 
necessary  requirement  that  a  bill  of  exceptions  to  require  considera- 
tion must  sufficiently  set  out  the  proceedings  and  attendant  circum- 
stances to  enable  the  appellate  court  to  know  certainly  that  an  error 
was  committed.  Thompson  v.  State,  29  Texas  Crim.  App.,  208 ;  Bark- 
man  V.  State,  41  Texas  Crim.  Rep.,  108;  Spencer  v.  State,  61  Texas 
Crim.  Rep.,  62;  Eldridge  v.  State,  12  Texas  Crim.  App.,  208;  Cordova 
V.  State,  6  Texas  Crim.  App.,  447,  and  other  cases  in  Branch's  An- 
noted  Texas  Penal  Code,  Section  207.  The  burden  on  appeal  is  upon 
the  appellant  to  show  that  the  ruling  complained  of  was  erroneous 
and  material.  The  correctness  of  the  ruling  is  presumed,  unless  the 
contrary  appears  from  the  bill  of  exceptions.  Vernon's  Texas  Crim. 
Statutes,  Vol.  2,  p.  537,  note  21. 

The  bill  in  question  fails  to  set  out  facts  other  than  those  disclosed 
by  the-  quotation,  and  is  inadequate  to  inform  the  court  of  the  sur- 
rounding circumstances,  and  to  make  it  plain  that  the  evidence  was 
not  admissible  upon  some  issue,  or  made  admissible  by  some  phase  of 
the  procedure  upon  the  trial.  The  question  and  answer,  in  our 
opinion,  are  not  obviously  improper  and  harmful.  On  the  merits  of 
the  question  we  are  referred  to  Newman  v.  State,  70  S.  W.  Rep.,  951, 
in  which  this  court  expressed  its  disapproval  of  the  question  put  to  the 
accused  on  cross-examination :  *  *  Did  you  file  any  complaint  before  any 
justice  of  the  peace  or  any  other  officer  authorided  under  the  law  to 
recfeive  complaints,  charging  the  deceased  with  making  serious  threats 
against  your  life,  or  asking  that  he  be  placed  under  a  peace  bond,  after 
you  heard  of  the  threats  against  you  by  deceased?"  This  question 
was  much  more  specific  than  the  one  under  consideration,  and  the 
objections  addressed  to  it  more  comprehensive,  and  doubtless  on  re- 
view its  materiality  as  impairing  the  appellant's  right  was  made  to 
appear  by  a  bill  of  exceptions.  Without  challenging  the  correctness 
of  the  decision  in  that  case  as  the  matter  was  presented  and  applied  to 
the  record,  we  think  the  holding  does  not  establish  a  rule  of  evidence 
which  should  be  extended  so  as  to  embrace  the  facts  disclosed  by  the 
bill  in  the  present  case  and  characterize  them  as  obviously  irrelevant 
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and  harmful.  It  often  happens  that  the  acts  and  declarations  of  the 
accused  in  a  homicide  ease,  where  the  issue  of  self-defense  arises,  be- 
come admissible  in  his  behalf.  KoUer  v.  State,  36  Texas  Grim.  Rep., 
496;  Smith  v.  State,  46  Texas  Grim.  Rep.,  284;  Pratt  v.  State,  50 
Texas  Grim.  Rep.,  233 ;  Anderson  v.  State,  83  Texas  Grim.  Rep.,  276, 
214  S.  W.  Rep.,  356;  Branch's  Annotated  Texas  Penal  Gode,  Sec. 
1929 ;  Everett  v.  State,  30  Texas  Grim.  App.,  682 ;  Thomas  v.  State, 
40  Texas  Grim.  Rep.,  36.  The  jury  were  called  upon  to  determine 
mainly  from  the  testimony  of  the  appellant  whether,  as  viewed  from 
his  standpoint  at  the  time  the  shot  was  fired,  he  was  under  a  reasonable 
apprehension  of  danger.  Having  offered  himself  as  a  witness  upon 
this  issue,  cross-examination  which  would  lead  to  its  solution  was 
relevant  and  proper.  "Mr.  Wharton,  in  his  work  on  evidence,  Section 
55,  Vol.  1,  says: 

'*In  homicide,  evidence  is  relevant  to  show  the  good  faith  of  the 
defendant  who  pleads  that  he  was  acting  in  self-defense  after  recent 
threats  by  the  deceased  to  take  his  life  and  when  some  overt  act  ac- 
companies such  threats." 

The  state  of  mind  of  appellant  was  in  question.  Howard  v.  State, 
25  Texas  Grim.  App.,  691;  Pratt  v.  State,  50  Texas  Grim.  Rep.,  232; 
Branch's  Annotated  Texas  Penal  Gode,  Section  1929.  The  evidence 
available  in  the  instant  case  was  almost  exclusively  the  testimony  of 
the  appellant.  On  this  issue,  we  are  of  the  opinion  that  the  inquiry 
made,  as  developed  by  the  bill,  was  not  so  obviously  improper  and 
hurtful  as  to  entitle  the  appellant  to  have  the  judgment  set  aside. 
Touching  the  scope  of  cross-examination  of  the  accused  when  he  of- 
fers himself  as  a  witness,  Mr.  Branch,  in  his  Annotated  Texas  Penal 
Gode,  citing  many  decisions  of  this  court,  states  the  conclusion  de- 
duced therefrom  as  follows:  ^*When  defendant  takes  the  stand  as  a 
witness  he  is  subject  to  the  same  rules  as  any  other  witness.  He  may 
be  contradicted,  impeached,  discredited,  attacked,  sustained,  bolstered 
up,  made  to  give  evidence  against  himself,  cross-examined  as  to  new 
matter,  and  treated  in  every  respect  as  any  other  witness  testifying 
in  behalf  of  defendant,  except  where  some  statute  forbids  certain  mat- 
ters to  be  used  against  him,  such  as  proof  of  his  conviction  on  a 
former  trial  of  the  present  case,  his  failure  to  testify  on  a  former  trial 
or  hearing,  and  the  like."  Huffman  v.  State,  28  Texas  Grim.  App., 
177;  Branch's  Annotated  Texas  Penal  Gode,  Sec.  147. 

The  deceased  leased  his  farm  to  the  appellant,  making  certain  reser- 
vations. A  controversy  between  the  deceased  and  other  persons  de- 
veloped and  ripened  into  a  suit  over  a  strip  of  land  claimed  by  the 
deceased.  A  fence  was  put  around  this  land  by  the  appellant,  in  the 
absence  of  the  deceased,  and  a  gate  was  made  in  the  fence,  enclosing 
land  of  deceased.  This,  according  to  appellant's  theory,  did  not  meet 
with  the  approval  of  the  deceased,  and  he  became  quarrelsome  and 
offensive  by  reason  thereof.  He  was  boarding  at  the  home  of  the  ap- 
pellant.   The  homicide  took  place  in  the  morning.    According  to  ap- 
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pellant's  testimony,  while  he  was  milking  the  deceased  came  into  the 
lot  with  his  left  hand  in  his  hip  pocket,  and  said:  ** Maybe,  by  God, 
you  want  to  start  something  this  muming,"  to  which  appellant  re- 
plied: **No,  I  don't  want  to  have  any  trouble  with  you,  but  I  have 
stsked  you  to  stay  out  of  my  house,  and  I  want  you  to  stay  out.  Don't 
come  in  there  any  more  at  all."  Deceased  replied  that  '*By  God"  he 
would  come  in  there  when  he  got  good  and  ready,  and  if  appellant 
tried  to  stop  him  he  would  shoot  hell  out  of  him.  The  appellant,  ac- 
cording to  his  testimony,  had  previously  provided  himself  with  shot- 
gun shells  to  fit  his  Winchester  gun ;  and  after  he  finished  milking  he 
went  to  his  room,  loaded  his  gun,  and  sat  down  on  the  bed,  and  while 
there  saw  the  deceased  approaching  on  horseback,  and,  after  hitching 
his  horse,  upon  foot.  Appellant  said:  **Mr.  Ward  looked  like  he 
was  looking  at  me  as  he  approached.  After  he  got  pretty  close  I  moved 
from  where  I  was  sitting  on  the  bed,  and  he  was  coming  towards  me, 
looking  at  me.  I  raised  up,  and  as  I  did  that  Mr.  Ward  reached  to- 
wards his  pocket  with  his  right  hand.  I  grabbed  my  gun  and  shot 
him  twice — shot  fast,  as  quick  as  I  could.  The  screen  door  was  be- 
tween us.  I  shot  him  because  I  thought  he  was  going  to  shoot  me.  I 
thought  this  from  threats  that  he  had  made  and  from  the  signs  that 
he  was  making  at  the  time." 

During  the  cross-examination  of  the  appellant,  the  screen  door 
through  which  the  shots  were  fired  was  exhibited  and  used.  The  use  of 
the  door  and  its  introduction  in  evidence  are  complained  of  upon  the 
ground  that  the  identity  of  the  condition  of  the  door  at  the  time  of 
the  trial  with  that  at  the  time  of  the  homicide  was  not  established. 
Without  rehearsing  in  detail  the  evidence  touching  the  condition  of 
the  screen  door  at  the  time  of  the  trial  as  compared  with  its  condition 
immediately  after  the  shots  were  fired,  we  have  examined  the  record 
and  find  nothing  that  would  justify  sustaining  the  contentions  made. 
It  appeared  from  the  testimony  of  the  witness  Bailey  that  he  reached 
the  premises  a  very  short  time  after  the  deceased  was  killed  and  while 
his  body  was  lying  upon  the  ground,  and  remained  there  until  the 
sheriflF  arrived.  Subsequently,  on  another  day,  the  appellant  pointed 
out  to  the  witness  the  place  from  which  the  shooting  was  done,  the 
position  of  the  deceased,  and  the  holes  in  the  screen  door  through  which 
the  shots  were  fired.  When  the  appellant  was  on  the  stand  he  identi- 
fied the  door,  and  said:  **I  suppose  these  two  holes  are  in  about  the 
same  condition  they  were  just  after  the  shots  were  fired.  I  don't 
know  as  I  looked  at  it  afterwards  and  examined  it.  They  look  like 
they  are  in  the  same  relative  position  now  as  they  were  at  that  time." 
The  sheriff  testified  that  he  examined  the  door  about  eleven  o'clock 
in  the  morning,  the  homicide  having  taken  place  about  nine,  and  that 
he  observed  no  difference  in  the  condition  of  the  door  as  it  was  ex- 
hibited upon  the  trial  and  its  condition  at  the  time  mentioned. 

Bill  of  Exceptions  No.  6  recites  that  while  Mrs.  Durham  was  on  the 
witness  stand  she  was  asked  on  cross-examination  the  following  ques- 
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tion:  *'Now  council  for  defendant  asks  you  if  you  knew  what  was 
said  and  what  happened  inside  of  that  barn  when  Ward  went  in  after 
his  saddle.  Tell  the  jury  whether  or  not  there  was  time  enough  for 
anything  much  to  have  happened;"  to  which  she  replied:  "No,  there 
wasn't.'*  This  was  objected  to  as  calling  for  an  opinion.  The  Bill 
is  too.  meager  to  enable  us  to  decide  whether  or  not  the  evidence  was 
admissible  or  hurtful.  None  of  the  surrounding  facts  are  set  out. 
Viewed  in  the  light  of  the  testimony  of  witness  Mrs.  Durham  in  the 
statement  of  facts,  which  we  have  examined,  the  Bill  discloses  no  error. 
The  witness  stated  on  re-cross-examination  that  when  she  made  the 
statement  complained  of  she  misunderstood  the  question,  and  said  that 
she  didn't  know  what  happened  while  Ward  was  in  the  barn.  We 
think,  fairly  construed,  the  record  does  not  bear  the  interpretation 
that  the  opinion  of  the  witness  was  taken  as  evidence. 

Various  charges  were  requested  upon  the  subject  of  apparent 
danger.  The  general  subject  of  apparent  danger  was  embraced  in  the 
main  charge,  and  in  addition  thereto  the  theory  of  apparent  danger 
arising  out  of  communicated  threats.  The  subject  of  self-defense 
seems  to  have  been  submitted  in  an  unexceptional  way  in  the  main 
charge ;  in  fact,  no  exceptions  were  addressed  to  this.  Two  of  appel- 
lant's  special  charges  on  that  subject  were  given.  One  informed  the 
jury  that  if  the  appellant  feared  an  attack  from  the  deceased,  he  had 
a  right  to  arm  himself  and  purchase  shells.  The  other  was  in  the 
following  language : 

**You  are  further  instructed  that  if  you  believe  from  the  evidence 
in  this  case,  viewing  it  from  the  standpoint  of  the  defendant  at  the 
time,  that  immediately  before  the  killing  of  the  said  George  Ward  by 
the  defendant,  the  deceased  was  advancing  towards  the  defendant, 
and  made  a  demonstration  as  if  to  draw  a  weapon,  and  from  the  con- 
duct and  manner  of  the  deceased  and  the  demonstration  made  by  him 
(if  any),  and  the  defendant's  knowledge  of  the  character  and  disposi- 
tion of  the  deceased,  and  the  defendant  was  caused  to  have  a  reason- 
able expectation  or  fear  of  death  or  serious  bodily  injury,  and  that 
the  defendant,  acting  under  such  reasonable  expectation  or  fear  and 
while  such  reasonable  expectation  or  fear  continued,  shot  and  killed 
deceased,  or  if  you  have  a  reasonable  doubt  as  to  such  facts,  then  you 
will  acquit  the  defendant,  although  you  may  believe  from  the  evidence 
that  the  deceased  in  fact  had  no  weapon  at  such  time,  and  that  the 
defendant  was  in  truth  in  no  danger  from  an  attack  by  the  deceased." 

In  view  of  the  court's  charge  on  the  subject  of  self-defense  and  the 
special  charges  given,  there  was  no  error  in  refusing  other  special 
charges,  which  embraced  in  varying  phraseology  the  same  subject- 
matter. 

The  suggestion  that  Special  Charge  No.  14,  while  incorrect  as  a 
legal  proposition,  was  sufficiently  pointed  to  call  the  court's  attention 
to  the  omission  in  the  charge  to  instruct  the  jury  upon  the  right  of  the 
appellant  to  continue  to  shoot,  is  met  by  other  parts  of  the  record.    On 
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the  subject  in  the  main  charge  the  jury  was  told  that  the  appellant 
was,  under  no  circumstances,  required  to  retreat,  and  in  Special  Charge 
No.  1,  given  at  the  request  of  the  appellant,  the  jury  was  told  in  sub- 
stance that  if  his  life  appeared  in  danger  '*he  had  a  right  not  only 
to  shoot  and  kill  but  to  continue  to  shoot  at  deceased  so  long  as  the 
appearance  of  danger  existed  in  the  mind  of  the  defendant." 

Permitting  the  jury  to  take  in  theif  retirement  the  door  which  was 
introduced  in  evidence  was  not  error.  Article  751  Penal  Code :  Holder 
V.  State,  81  Texas  Crim.  Rep.,  194;  194  S.  W.  Rep.,  163;  Chalk  v. 
State,  35  Texas  Crim.  Rep.,  116,  other  cases  listed  Vernon's  Texas 
Crim.  Statutes,  Vol.  2,  p.  566. 

We  fail  to  find  in  the  remarks  of  counsel  such  infringement  of  the 
right  of  legitimate  argument  as  would  be  calculated  to  taint  the 
verdict  with  passion  or  prejudice.  In  the  light  of  the  expressions  on 
the  subject  often  made  by  the  court,  we,  without  quoting  them,  express 
the  conclusion  that  the  remarks  criticised  were  legitimate  deductions 
from  and  comments  upon  various  phases  of  the  evidence. 

Impressed  with  the  view  that  the  record  discloses  no  errors  author- 
izing a  reversal  of  the  judgment,  its  afiirmance  is  ordered. 

Affirmed. 


C.  L.  Schellenger  v.  The  State. 
No.  5650.    Decided  May  26.  1920. 

Disloyalty  Act— Invalidity  of  Statute— tlompanion  Case. 

Where,  in  a  companion  case,  the  so-called  Disloyalty  Act.  passed  by  the 
Fourth  Called  Session  of  the  Thirty-fifth  Legislature  was  declared  invalid, 
it  is  not  necessary  to  again  pass  the  law  under  review,  and  the  Judgment  of 
the  lower  court  is  reversed  and  dismissed.  Following  Ex  Parte  Meckel,  S7 
Texas  Crim.  Rep.,  120. 

Appeal  from  the  District  Court  of  Cherokee.  Tried  below  before 
the  Honorable  L.  D.  Guinn. 

Appeal  from  a  conviction  under  the  Disloyalty  Act.  Penalty;  two 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Israel  Dreeben,  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — In  this  case  appellant  was  convicted  under 
what  is  known  as  the  Disloyalty  Act,  passed  by  the  Fourth  Called 
Session  of  the  Thirty-fifth  Legislature,  and  his  punishment  fixed  at 
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confinement  in  the  penitentiary  for  a  term  of  two  years.  It  is  not 
necessary  to  go  into  an  extended  statement  of  the  facts  in  this  case, 
or  a  discussion  of  the  law  relative  thereto.  In  the  case  of  Ex  Parte 
Ben  F.  Meckel,  reported  in  Vol.  87  Texas  Crim.  Rep.,  120,  220,  S. 
W.  Rep.,  p.  81,  this  Court  held  the  law  under  which  this  conviction 
was  had,  invalid,  and  we  have  not  had  any  occasion  since  to  change 
our  views  regarding  same. 

The  judgment  of  the  lower  court  will  be  reversed,  and  the  prosecu- 
tion will  be  dismissed. 

Dismissed, 


Ex  Parte  Floyd  Young. 

No.  5818.     Decided  May  5,  1920. 

Rehearing  Granted  May  26,  1920. 

1.— Ball— Practice  on  Appeal— Caidtal  Pmilsliment— Bale  Stated. 

The  question  is  not  whether  this  court  would  sustain  a  verdict  of  the 
jury  inflicting  capital  punishment,  but  whether  in  the  opinion  of  this  court 
a  Jury  in  due  administration  of  the  law  would  probably  convict  and  inflict 
capital  punishment.  Following  Ex  Parte  Russell,  71  Texas  Crim.  Rep.,  377, 
and  other  cases. 

2. — Same — Conflicting  Testimony — ^Practice  on  Appeal. 

Where,  upon  appeal  from  a  judgment  of  the  lower  court  denying  bail 
in  a  capital  case,  the  evidence  was  conflicting  and  ^practically  al}  the  in- 
criminating facts  were  controverted,  the  defendant  Is  entitled  to  bail,  which 
Is  now  here  granted.  Following  Boyett  v.  The  State,  19  Texas  Crlm.  App., 
17,  and  other  cases. 

3. — Same— Bednction  of  Bail— Behearing. 

Where,  appellant  in  his  motion  for  rehearing  requested  that  the  bail 
be  reduced  to  the  sum  of  Ave  thousand  dollars,  the  same,  after  careful  con- 
sideration, is  hereby  granted. 

Appeal  from  the  District  Court  of  Montgomery  during  vacation. 
Tried  below  before  the  Honorable  B.  F.  Singleton,  District  Judge, 
denying  bail  to  the  relator. 

This  case  was  originally  appealed  as  No.  5783,  and  appellant  was 
permitted  to  withdraw  the  transcript  that  the  trial  judge  might 
certify  to  same  in  accordance  with  the  statutes,  which  was  done  and 
the  case  now  heard  upon  its  merits. 

C.  W.  Nugent,  for  relator. 
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Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — This  is  an  appeal  from  the  order  of  the  dis- 
trict judge  denying  hail.  Appellant  was  charged  with  the  murder  of 
Bertha  Snooks,  a  girl  about  eighteen  years  of  age.  The  evidence  dis- 
closes that  while  sitting  in  the  kitchen  at  her  father's  home  she  was 
shot  and  killed,  her  assailant  using  a  shotgun  loaded  with  buckshot. 
The  State  relies  upon  circumstances  to  identify  the  appellant  as  the 
assassin.  We  refrain  from  making  a  detailed  statement  and  analysis 
of  the  evidence,  such  being  the  practice  in  cases  of  this  character. 
Sharp  V.  State,  1  Texas  Grim.  App.,  299;  Ex  parte  Day,  3  Texas 
Grim.  App,,  328 ;  Ex  parte  Sperger,  62  Texas  Grim.  Rep.,  133.  The 
question  is  not  whether  this  court  would  sustain  a  verdict  of  a  jury 
inflicting  capital  punishment,  but  whether  in  the  opinion  of  this  court 
a  jury,  in  due  administration  of  the  law,  would  probably  convict  and 
inflict  capital  punishment.  Ex  parte.  Smith,  23  Texas  Grim.  App., 
100,  5  S.  W.  Rep.,  101 ;  Ex  parte  Russell,  71  Texas  Grim.  Rep.,  377, 
160  S.  W.  Rep.,  76. 

The  deceased  was  the  daughter  of  George  Snooks.  She  had  several 
sisters,  one  of  whom  was  the  wife  of  appellant.  The  members  of  the 
family  were  farmers,  and  lived  in  the  same  neighborhood,  the  home  of 
appellant  being  about  a  quarter  of  a  mile  from  that  of  the  father 
of  the  deceased.  The  mother  of  appellant  resided  some  five  miles  dis- 
tant from  him,  and  in  traveling  from  her  home  to  his  own  he  would 
pass  along  the  road  near  the  home  of  deceased.  At  the  time  the 
homicide  occurred,  there  was  on  the  premises  of  the  father  of  deceased 
a  large  shallow  pond,  caused  apparently  by  heavy  rains  and  insuffi- 
cient drainage.  This  pond  was  between  the  home  of  appellant  and  the 
road  mentioned.  It  was  the  State's  theory  that  the  appellant,  after 
spending  a  part  of  the  day  at  the  home  of  his  mother,  left  late  in  the 
evening,  traveling  on  horseback  on  the  road  mentioned,  reached  the 
premises  of  the  father  or  deceased  after  dark,  hitched  his  horse  to  a 
fence  some  short  distance  from  the  road,  waded  across  the  pond  and 
across  a  potato  patch  to  the  house,  and,  standing  near  the  door,  fired 
the  fatal  shot,  using  a  twelve-gauge  shotgun  loaded  with  buckshot; 
that  he  returned  by  the  same  road,  mounted  his  horse,  and  rode  to 
his  home,  depositing  the  shoes  which  he  was  wearing  at  the  time  in 
the  pond  as  he  returned  to  his  horse.  It  was  shown  that  appellant  a 
short  time  before  the  homicide  had  purchased  two  buckshot  shells, 
twelve-gauge,  and  it  was  also  shown  that  after  the  homicide  the 
sheriff  found  at  the  house  of  appellant  two  such  shells  undischarged. 
He  owned,  and  had  in  his  house  when  it  was  searched  by  the  sheriff 
shortly  after  the  homicide,  a  twelve-gauge  shotgun,  but  this,  according 
to  the  testimony  of  the  sheriff,  which  was  not  disputed,  had  not  been 
recently  fired.  Some  three  weeks  prior  to  the  homicide  he  had  bought 
a  single-barrel  twelve-gauge  shotgun,  and  the  next  day  after  he 
bought  it  told  the  dealer  he  had  sold  it  to  a  negro.    The  whereabouts 
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of  this  gun  at  the  time  of  the  homicide  was  not  otherwise  shown. 
From  the  pond  to  the  house,  and  from  the  house  to  the  pond,  tracks 
were  plainly  visible,  they  having  been  made  by  a  woman's  shoes  with 
certain  peculiarities,  and  after  the  homicide  a  pair  of  such  shoes  "were 
found  in  the  pond,  with  circumstances  indicating  that  they  had  been 
recently  deposited  there.  There  was  evidence  that  the  shoes  mentioned 
belonged  to  the  wife  of  appellant,  and  had  been  seen  at  his  house  be- 
fore the  homicide.  This  fact  was  strongly  controverted  by  the  appel- 
lant, his  wife,  and  several  other  witnesses.  There  was  also  a  con- 
troversy and  conflict  of  evidence  as  to  whether  the  foot  of  appellant 
was  of  a  size  that  would  permit  him  to  wear  the  shoes.  There  were 
tracks  indicating  that  a  horse  had  been  hitched  near  the  pond,  and 
there  were  tracks  near  this  horse,  made  by  a  person  wearing  heavy 
boots.  The  tracks  were  imperfect,  and  not  otherwise  identified.  The 
appellant's  boots  and  perhaps  his  pants  were  wet.  This  was  accounted 
for  from  the  appellant's  standpoint  by  proof  that  the  weather  was 
rainy,  that  he  had  been  working  in  his  mother's  potato  patch  in  the 
rain,  and  had  driven  his  wagon  into  a  pond  at  her  house  in  order  to 
clean  it  out  for  use  in  hauling  cotton,  and  in  so  doing  had  gone  to  a 
depth  that  wet  his  clothes.  There  was  testimony  that  tracks  made  by 
one  of  the  horses  driven  by  appellant  to  his  buggy  at  the  funeral  of  the 
deceased  were  similar  to  the  tracks  of  the  horse  which  were  traced 
to  the  home  of  appellant  on  the  morning  after  the  homicide.  There 
was  much  room  for  controversy  from  the  circumstances  touching  the 
identity  of  the  horse  making  the  tracks.  The  peculiarity  was  not 
shown  to  have  been  marked  or  uncommon,  nor  was  the  foot  of  ap- 
pellant's horse  examined  to  determine  its  presence  thereon. 

The  shot  was  fired  near  eight  o'clock  in  the  evening,  there  being 
some  conflict  as  to  the  exact  time.  The  appellant  sought  to  show  by  wit- 
nesses who  were  with  him  on  his  way  home  from  his  mother's  house 
that  he  must  have  reached  home  before  the  shot  was  fired.  His  wife 
testified  at  the  time  it  was  fired  he  was  milking  the  cows  at  his  home. 

The  deceased,  aome  two  years  before  her  death  and  while  living  at 
appellant's  house,  had  given  birth  to  an  illegitimate  child.  It  was  the 
State's  theory  that  appellant  was  its  father,  and  the  motive  for  the 
crime  was  resentment  because  of  the  unwillingness  of  the  deceased 
to  continue  illicit  relations  with  him.  The  appellant  and  his  wife  took 
the  child  to  Houston  to  an  infirmary,  from  which  it  was  placed  with 
persons  to  raise.  The  mother  of  deceased,  and  some  of  deceased's 
sisters,  testified  that  she  had  told  them  that  the  child  was  that  of  ap- 
pellant. Against  this  it  was  proved  that  she  had  sworn  in  the  grand 
jury  that  another  person  was  the  parent  of  the  child,  and  had  also 
made  a  similar  statement  to  others.  Annoymous  letters  found  among 
the  effects  of  the  deceased,  seeking  to  arrange  a  clandestine  meeting 
and  threatening  violence  upon  refusal,  were  introduced,  and  the  opin- 
ion of  witnesses  pro  and  coi?  taken  as  to  the  identity  of  the  handwrit- 
ing with  that  of  appellant,  an  irreconcilable  conflict  being  developed. 
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Two  of  the  sisters  of  the  deceased  had  given  birth  to  illegitimate  chil- 
dren, with  which  it  was  made  plain  that  appellant  was  not  connected. 
He  had  taken  some  interest  in  aiding  these  women,  and  one  of  them 
had  received  some  money  from  him.  There  was  evidence  negativing 
any  secret  association  with  the  deceased  by  the  appellant  during  the 
two  years  intervening  between  the  birth  of  her  child  and  her  death, 
and  during  this  time  the  relations  between  the  appellant  and  the 
members  of  the  family  of  deceased  were  friendly  and  visits  were  ex- 
changed. 

This  is  a  summary  of  the  evidence  upon  which  we  reach  the  con- 
clusion that  we  cannot  approve  the  judgment  of  the  trial  judge  refus- 
ing appellant  bail.  While  the  fact  that  the  evidence  is  conflicting  is 
not  conclusive  of  the  right  to  bail — Smith  v.  State,  23  Texas  Crira. 
App.,  145;  Ex  parte  Jones,  31  Texas  Crim.  Rep.,  422 — in  deciding 
the  question  involved  in  this  character  of  proceeding,  a  consideration 
of  the  nature  of  the  evidence  for  both  the  State  and  the  accused  can- 
not be  overlooked.  Assuming  that  the  facts  proved  on  behalf  of  the 
State  would  be  sufficient  to  support  the  verdict  of  the  jury  assessing 
capital  punishment,  such  verdict  would  be  supported  by  the  judgment 
of  the  jury  touching  the  credibility  of  the  witnesses,  and  the  weight 
to  be  given  their  testimony.  So  supported  on  appeal,  the  truth  of  the 
criminating  facts  relied  on  by  the  State  would  stand  established,  and 
the  issues  dependent  upon  conflicting  evidence  resolved  against  the 
accused  The  office  of  this  court  on  appeal  would  be  to  determine 
whether  the  established  facts  justify  the  conclusion  of  guilt  and  autho- 
rize the  punishment  assessed  when  measured  by  the  rules  applicable 
to  circumstantial  evidence.  As  the  matter  is  now  presented  the  truth 
of  practically  all  of  the  criminating  facts  is  controverted,  and  to  hold 
the  proof  evident,  it  would  be  necessary  for  this  court  to  determine 
these  conflicts  against  the  appellant  and  to  draw  the  conclusion  that 
a  jury,  in  the  due  administration  of  justice,  would  probably  convict  the 
appellant  of  a  capital  crime  and  assess  the  punishment  accordingly. 
In  our  opinion,  under  the  facts  of  this  case  it  is  the  right  of  the 
appellant  to  have  bail  pending  the  decision  by  a  jury  which  of  the 
'Conflicting  facts  are  established  and  whether  inference  of  guilt  would 
be  drawn  from  them.  Analogous  eases,  we  think,  are  numerous,  among 
them  Ex  parte  Boyett,  19  Texas  Crim.  App.,  17;  Ex  parte  Catney,  17 
Texas  Crim.  App.,  332;  Ex  parte  Coldiron,  15  Texas  Crim.  App:, 
464;  Ex  parte  Duncan,  27  Texas  Crim.  App.,  485;  In  re  Foulk,  13  S. 
W.  Rep.,  746;  Ex  parte  Gallaher,  25  Texas  Crim.  App.,  455;  Ex  parte 
Gilstrap,  14  Texas  Crim  App.,  240;  Ex  parte  Jones,  26  Texas  Crim. 
App.,  597 ;  Ex  parte  Locklin,  72  S.  W.  Rep.,  585 ;  Ex  parte  Pace,  16 
Texas  Crim.  App.,  541;  Ex  parte  Smith,  26  Texas  Crim.  App.,  136. 

The  judgment  is  reversed,  and  bail  allowed  in  the  sum  of  $10,000. 

Bail  granted. 
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ON  REHEARING 

May  26,  1920. 

MORROW,  Judge. — On  a  former  day  of  this  term  the  judgment 
of  the  District  Court  of  Montgomery  county  denying  appellant  bail 
was  reversed  and  bail  granted  in  the  sum  of  ten  thousand  dollars. 
Appellant  has  filed  a  motion  for  rehearing  herein  requesting  that  same 
be  granted  to  the  extent  of  reducing  said  bail  to  the  sum  of  five 
thousand  dollars,  for  the  reason  that  it  is  impossible  for  the  appel- 
lant to  make  bail  in  so  large  a  sum,  and  that  same  is  excessive. 

Upon  a  careful  review  of  the  evidence,  in  connection  with  appel- 
lant 's  motion  for  rehearing,  we  have  reached  the  conclusion  that  the 
amount  of  appellant's  bail  should  be  reduced  and  his  bond  fixed  in 
the  sum  of  five  thousand  dollars.  To  this  extent  the  rehearing  is 
granted  with  instructions  that  upon  his  execution  of  the  proper  bond 
in  said  sum  he  shall  be  discharged  as  provided  by  law. 

Bail  reduced. 


Rooster  Hilliard  v.  The  State. 

No.  6831.    Decided  May  26,  1920. 

1. — ^Bobbery — Firearms — Evideuce — Confession — Question  of  Fact. 

If,  in  fact,  the  money  recoyered  was  that  of  the  person  alleged  to  have 
been  robbed,  the  declaration  of  the  defendant  leading  to  the  discovery  of 
the  money  was  admissible,  although  made  while  under  arrest  without  warn- 
ing, although  induced  by  promises,  and  not  reduced  to  writing.  Following 
Jones  y.  State,  50  Texas  Crim.  Rep.,  329,  and  other  cases.  Since,  howerer, 
this  depended  upon  the  identity  of  the  money  found  with  that  which  wa.^ 
stolen,  it  was  incumbent  upon  the  State  to  proye  such  identity,  and  this 
question  should  have  been  submitted  to  the  Jury.  Following  Bagley  v.  State. 
3  Texas  Crim.  App.,  166,  and  other  cases. 

2. — Same — Confession — Identity  of  Property — Controverted  Issne— Charge  of 
Court. 

Where  the  single  fact  which  would  render  the  confession  or  declaration 
of  defendant  admissible,  was  the  Identity  of  the  property  found  with  that 
which  is  areged  to  be  stolen,  and  this  was  controverted,  it  was  the  duty  of 
the  court  upon  request  by  defendant  to  submit  to  the  Jury  this  question  of 
fact.    Following  Doss  v.  State,  28  Texas  Crim.  App.,  506,  and  other  cases. 

3. — Same — Evidence — Property  Found — ^Declaration  by  Defendant. 

Where  the  pistol  found  by  the  sheriff,  after  defendant's  arrest,  was 
stated  by  the  defendant  as  the  one  that  was  used  in  the  robbery,  such  dec- 
laration was  inadmissible  in  evidence  as  the  defendant  was  not  warned, 
etc.    Following  Wiseman  v.  State,  33  Texas  Crim.  Rep.,  383,  and  other  cases. 
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4. — Same — ^Misconduct  of  Jury — ^Evldenco  Outside  of  Becord. 

Where  the  motion  for  new  trial  supported  by  affidavit  made  It  appear 
that  the  jury  in  their  retirement  were  informed  that  defendant's  co-defend- 
ant had  been  convicted  of  the  same  ofTense,  and  was  discussed  hy  members 
o?  the  jury  before  they  arrived  at  the  verdict,  or  reached  the  conclusion  that 
defendant  was  guilty,  a  new  trial  should  have  been  granted.  Following 
Tutt  V.  State,  49  Texas  Crlm.  Rep.,  202,  and  other  cases. 

Appeal  from  the  District  Court  of  Matagorda.  Tried  below  before 
the  Honorable  M.  W.  Munson. 

Appeal  from  a  conviction  of  robbery  with  firearms;  penalty,  five 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

W.  S.  Holman,  C.  M.  Oaines  and  Styles,  Erause  &  Erickson,  for 
appellant : — On  question  of  identify  of  money :  Lauderdale  v.  State, 
19  S.  W.  Rep.,  679 ;  Lopez  v.  State,  12  Texas  Crim.  App.,  27. 

On  question  of  permitting  sheriff  to  testify  why  he  discharged  party 
under  arrest :    Johnson  v.  State,  218  S.  W.  Rep.,  496. 

Alvin  M.  Owsley f  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — Appellant  is  condemned  to  confinement  in  the 
penitentiary  for  a  period  of  five  years  for  the  offense  of  robbery  with 
firearms.  Appellant  and  Zara  Bouldin  were  jointly  indicted  for 
robbing  John  Weldon  of  $51  in  money.  The  appellant  and  Bouldin 
were  separately  tried.  Weldon  had  in  his  possession  $51,  and  while 
in  company  with  Bouldin  at  night,  the  robbery  occurred.  A  person 
not  identified  presented  a  pistol,  and  ordered  Weldon  and  Bouldin  to 
deposit  in  a  hat,  which  the  assailant  produced,  their  money.  Bouldin 
pretended  to  put  in  the  hat  money  in  his  possession,  and  Weldon 
deposited  $51  therein. 

The  theory  of  the  State  was  that  Bouldin  and  appellant  were  act- 
ing together,  and  the  State  depended  upon  circumstantial  evidence  to 
identify  the  appellant,  one  of  the  circumstances  relied  upon  being  the 
declaration  of  appellant  made  to  the  sheriff  while  under  arrest.  The 
declaration  was  not  in  writing,  and  was  not  brought  within  the  re- 
quirements of  Article  810,  C.  C.  P.  There  was  a  conflict  between  the 
testimony  of  the  sheriff  and  the  appellant  touching  the  circumstances 
under  which  the  statement  was  made,  and  with  reference  to  the  sub- 
stance of  the  statement.  It  is  the  contention  of  the  appellant  that 
the  declaration  was  rendered  inadmissible  because  it  was  a  verbal 
statement  made  to  the  sheriff  without  warning  while  under  arrest, 
and  was  induced  by  promises  and  persuasion.  This  is  met  by  the 
claim  that  the  statement  led  to  the  recovery  of  the  fruits  of  the  crime. 

Weldon,  the  injured  party,  had  before  the  offense  received  from 
the  sheriff  $53,  consisting,  according  to  the  sheriff's  testimony,  of  two 
twenty  dollar  billa  and  thirteen  one  dollar  bills.    The  sheriff  said  that 
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appellant  told  him  where  he  would  find  the  money,  and  that  he,  in 
company  with  appellant,  went  to  the  home  of  appellant's  father  and 
found  under  the  house  $48,  consisting  of  thirteen  one  dollar  bills,  a 
ten  dollar  bill,  a  five  dollar  bill,  and  a  twenty  dollar  bill.  According 
to  the  State's  testimony,  there  were  no  pecularities  about  the  money 
which  served  to  identify  it.  Appellant  claimed  that  before  the  money 
was  obtained  the  sheriff  described  it  as  having  certain  peculiarities, 
which  were  not  observable  in  the  money  secured.  Appellant,  in  his 
testimony,  said  that  the  sheriff  represented  to  him  that  certain  wit- 
nesses, whom  he  named,  were  going  to  swear  to  facts  which  would 
convict  the  appellant  of  the  offense,  but  that  if  he  could  get  the  money 
which  Weldon  had  lost  the  matter  would  be  hushed  up  and  the  ap- 
pellant released;  that  he  then  told  the  sheriff  in  substance  that  he 
had  not  committed  the  offense,  but  that  he  had  some  money  which  he 
had  earned,  and  which  he  had  hid  on  the  sill  of  his  father's  house,  and 
that  he  would  go  with  him  and  get  the  money  mentioned,  as  he  was 
willing  to  surrender  it  to  secure  his  release ;  that  the  inducement  for 
this  was  his  reliance  on  the  promise  of  release  and  belief  of  the  state- 
ment made  to  him  by  the  sheriff  that  he  had  witnesses  who  would 
prove  his  guilt,  although  in  fact  he  had  not  committed  the  crime.  He 
supported  his  testimony  as  to  the  ownership  of  the  money  by  the 
evidence  of  his  father. 

If,  in  fact,  the  money  recovered  was  that  of  which  Weldon  was 
robbed,  the  declaration  of  the  appellant  leading  to  the  discovery  of  the 
money  was  admissible,  although  made  while  under  arrest  without 
warning,  and  although  induced  by  promises,  and  not  reduced  to  writ- 
ing. Jones  V.  State,  50  Texas  Crim.  Rep.,  329;  Branch's  Crim.  Law, 
Sec.  222.  Since,  however,  the  admissibility  of  his  confession  or  dec- 
laration depended  upon  the  identity  of  the  money  found  with  that 
which  was  stolen,  it  was  encumbent  upon  the  State  to  prove  such 
identity.  This  proof  might  be  made  by  circumstances,  but,  being  con- 
troverted, it  was  a  question  for  the  jury.  Bagley  v.  State,  3  Texas, 
Crim.  App.,  166;  Ilooten  v.  State,  53  Texas  Crim.  Rep.,  6;  Lynn  v. 
State,  53  Texas  Crim.  Rep.,  376 ;  Doss  v.  State,  28  Texas  Crim.  App., 
50;  Davis  v.  State,  68  Texas  Crim.  Rep.,  400,  152  S.  W.  Rep.,  1096; 
Branch  >  Annotated  Penal  Code,  Sec.  2482.  That  the  evidence  show- 
ing the  description  of  the  money  found  and  that  which  was  stolen, 
standing  alone  was  insufficient  to  establish  the  identity  is  obvious 
There  was  a  difference  in  the  aggregate  amount,  and  in  the  denomina- 
tion of  the  bills.  Johnson  v.  State,  36  Texas  Crim.  Rep.,  394;  Way- 
land  V.  State,  218  S.  W.  Rep.,  1068,  and  authorities  therein  referred 
to.  The  single  fact  which  would  render  the  confession  or  declaration 
of  the  api)ellant  admissible  being  the  identity  of  the  property  found 
with  that  stolen,  and  this  being  controverted,  it  was  the  duty  of  the 
court,  upon  request  of  the  appellant,  to  submit  to  the  jury  this  ques- 
tion cf  fact,  and  mak^the  admissibility  of  the  confession  dependent 
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upon  its  solution  by  the  jury.  Doss  v.  State,  28  Texas  Crim.  App., 
506  J  Davis  v.  State,  68  Texas  Crim.  Rep.,  406,  152  S.  W.  Rep.,  1096; 
Branch's  Crim.  Law,  Sec.  236.  The  special  charges  requested  upon  the 
subject,  while  not  wholly  accurate,  we  think,  in  connection  with  the 
exceptions  to  the  court's  charge  and  other  matters  in  the  record,  were 
sufficient  to  require  the  court  to  give  an  appropriate  instruction  to  the 
jury  upon  the  subject. 

The  sheriff  obtained  a  pistol  from  the  home  of  appellant's  father. 
Both  the  appellant  and  his  father  testified  that  the  pistol  had  been 
placed  in  the  house  before  the  robbery,  and  had  not  been  removed, 
and  was  not  used  in  committing  the  offense.  The  sheriff  testified  that 
he  exhibited  the  pistol  to  the  appellant,  and  that  he  admitted  that  it 
was  the  pistol  used  in  the  robbery.  This  declaration  was  made  while 
the  appellant  was  under  arrest,  unwarned,  was  not  reduced  to  writing, 
and,  in  our  judgment,  was  erroneously  admitted  over  the  objecl?on  of 
the  appellant.  As  we  understand  the  record,  the  pistol  was  not  found 
by  reason  of  any  declaration  made  by  the  appellant,  but  the  declara- 
tion testified  to  was  made  after  the  pistol  had  been  found  at  the  home 
of  appellant's  father.  Wiseman  v.  State,  33  Texas  Crim.  Rep.,  383; 
Musgrave  v.  State,  28  Texas  Crim.  App.,  57 ;  Walker  v.  State,  2  Texas 
Crim.  App.,  326. 

By  motion  for  a  new  trial,  supported  by  a  statement  of  facts  duly 
certified  and  filed  during  the  term,  it  is  made  to  appear  that  the  jury 
in  their  retirement  were  informed  that  Zara  Bouldin,  the  co-indictee 
with  appellant,  had  been  convicted  and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  a  period  of  five  years;  that  the 
same  was  made  the  subject  of  some  discussion  by  members  of  the  jury 
before  they  arrived  at  a  verdict,  and  before  they  reached  the  con- 
elusion  that  appellant  was  guilty.  This  ground  of  the  motion  for  a 
new  trial  should  have  been  sustained.  Tutt  v.  State,  49  Texas  Crim. 
Rep.,  202;  Morawitz  v.  State,  49  Texas  Crim,  Rep.,  366;  Horn  v.  State, 
50  Texas  Crim.  Rep.,  404;  McDougal  v.  State,  81  Texas  Crim.  Rep., 
179,  194  S.  W.  Rep.,  947.  Some  other  questions  raised  will  doubtless 
not  occur  on  another  trial.    See  Bouldin  v.  State,  this  day  decided. 

The  errors  pointed  out  require  a  reversal  of  the  judgment,  which  is 
ordered. 

Reversed  and  remanded. 


Zara  Bouldin  v.  The  State. 
No.  5835.    Decided  May  26,  1920. 

1. — ^Bobbery — Firearms — Confession  of  Oo-defendant. 

The  acts  and  conduct  of  co-conspirator,  after  the  transaction,  are  not 
admissible  as  a  general  rule,  and  the  confessions,  therefore,  of  the  co-defend- 
ant, narrating  post  events  in  which  the  co-conspirator  participated,  was  not 
admissible  against  the  defendant.  Following  Choice  v.  State,  52  Texas  Crim. 
Rep.,  287«  and  other  cases. 
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2. — Same— Evidence— Oonclnsion  of  Witness— Declaration  of  Third  Parties. 

Where,  upon  trial  of  robhery  by  firearms  in  which  it  is  alleged  defend- 
ant and  companion  participated,  the  sheriff  should  not  have  been  permitted 
to  testify  that  said  companion  suited  the  description  of  the  party  described 
to  him  by  the  main  prosecuting  witness;  the  latter  being  available  to  testify. 

3.— Same— Evidence— Declarations  of  Third  Fart! c.^— Silence  of  Defendant 

Where,  upon  trial  of  robbery  by  firearms,  it  developed  that  defendant 
and  others  were  arrested,  one  of  whom  was  released,  while  defendant  wa.s 
under  arrest,  the  latter  would  not  be  bound  by  anything  the  sheriff  may 
have  said  in  his  presence  why  he  discharged  said  third  party  from  custody. 

4. — Same— Feeble-minded  Witness — ^Insanity — ^Incompetent  Witness. 

Upon  trial  of  robbery  by  firearms,  it  was  the  theory  of  defendant  that 
the  chief  prosecuting  witness  claimed  to  have  been  robbed,  was,  if  not  in- 
sane, idiotic  or  feeble-minded,  and  offered  testimony  to  this  effect,  he  should 
have  been  allowed  to  do  so.  Following  Myers  v.  State,  37  Texas  Crim.  Rep., 
2C8;  as  such  feeble-minded  condition  of  the  witness  may  have  impaired  or 
impeached  his  credibility  as  a  witness;  the  defendant  should  also  have  been 
allowed  to  show  that  the  mother  of  said  witness  was  an  idiot. 

Appeal  from  the  District  Court  of  Matagorda.  Tried  below  before 
the  Honorable  M.  S.  Munson. 

Appeal  from  a  conviction  of  robbery  by  firearms.  Penalty:  five 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

W,  S.  Holman  and  C.  M,  Gaines,  for  appellant. — On  question  of 
confession  of  co-defendant:  Draper  v.  State,  22  Texas,  401;  Couch 
V.  State,  126  S.  W.  Rep.,  867 ;  Lauderdale  v.  State,  19  S.  W.  Rep.,  679. 

On  question  of  mental  competency  of  witness:  Plummer  v.  State, 
218  S.  W.  Rep.,  499. 

On  question  of  sheriflE's  declaration  on  releasing  party  charged: 
Johnson  v.  State,  218  S.  W.  Rep.,  496. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  insanity  of  witness :    Brice  v.  State,  162  S.  W.  Rep ,  874. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  had  for  an 
alleged  robbery  by  firearms.  This  is  a  companion  case  to  HiUiard  v. 
State,  87  Texas  Crim.  Rep.,  15,  this  day  decided.  The  facts  are 
substantially  the  same  in  both  cases. 

The  theory  of  the  State  was  that  appellant  and  HiUiard  robbed  a 
party  named  Weldon.  Weldon  testified  that  on  the  night  he  was 
robbed  he  was  at  a  cold-drink  stand  and  treated  appellant,  and  dis- 
played some  money;  that  they  went  thence  to  a  house  occupied  by 
HiUiard,  stopped  for  a  moment  or  so ;  that  appeUant  and  HiUiard  had 
a  conversation ;  they  went  thence  to  another  house,  stopped  a  moment 
and  went  to  the  place  of  the  alleged  robbery ;  that  when  they  reached 
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this  place  near  the  depot  they  stopped  to  attend  a  call  of  nature,  when 
a  party  came  upon  them,  presented  a  pistol  and  demanded  they  put 
their  money  in  a  hat  which  he  presented ;  that  appellant  placed  what 
money  he  had  in  it,  and  that  he,  Weldon,  did  the  same  thing  and  they 
all  separated.  It  seems  that  Weldon  did  not  identify  Hilliard  as  the 
party  who  presented  the  pistol,  but  gave  a  description  of  his  costume. 
Among  other  things,  he  said  he  was  wearing  a  certain  described  hat; 
that  when  the  robber  left,  Weldon  remarked  to  appellant  that  he  was 
going  to  the  sheriff  and  have  appellant  arrested,  believing  that  he  was 
connected  with  the  robbery.  This  was  denied  by  appellant.  They 
separated;  appellant  went  home  and  went  to  bed.  Appellant's  testi- 
mony is  to  the  effect  that  Weldon  desired  to  find  a  woman  with  whom 
to  spend  the  night;  that  they  went  to  the  house  where  Hilliard  was 
stopping  to  find  a  woman  named  Hughes ;  that  when  they  reached  the 
house  they  ascertained  the  fact  that  she  had  an  engagement  with 
Hilliard;  that  they  then  went  to  another  house  hunting  another 
woman.  When  they  reached  that  point  they  ascertained  that  she  had 
an  engagement,  and  in  both  instances  the  men  were  present.  He  says 
they  left,  going  to  another  part  of  the  town  in  search  of  girls  and 
reached  the  point  where  they  were  robbed.  He  describes  the  acts 
and  incidents  of  the  robbery  about  as  did  Weldon. 

Later  during  the  night  the  sheriff  went  to  appellant's  home  and 
arrested  him.  He  also  went  to  the  house  occupied  by  Hilliard  and 
arrested  a  man  named  Harris  and  carried  him  to  jail.  This  was  on 
such  information  as  he  obtained  from  Weldon.  Hilliard  was  present 
at  the  house  at  the  time  of  the  arrest  of  Harris  and  remained.  After 
reaching  the  jail  Harris  was  not  incarcerated  but  was  permitted  by 
the  sheriff  to  go  free.  Subsequently  he  arrested  Hilliard.  After  ar- 
resting Hilliard  he  obtained  what  is  shown  in  the  record  to  be  a  con- 
fession from  Hilliard  under  circumstances  that  would  render  it  clear- 
ly inadmissible,  except  for  the  fact  the  sheriff  said  by  reason  of  the 
confession  he  discovered  or  recovered  a  certain  amount  of  money  in 
pursuance  of  this  information.  It  may  be  stated  at  this  point  that 
this  money  was  not  identified  as  the  money  taken  from  Weldon.  If  so, 
it  was  so  indefinite  that  it  is  a  serious  question  as  to  whether  this  was 
the  money  taken  from  Weldon.  He  also  found  a  pistol  later  at  the 
residence  of  Hilliard 's  father  which  had  been  recently  discharged. 
It  is  asserted  by  Weldon  that  the  man  who  robbed  him  fired  one  shot 
after  the  robbery  was  committed.  It  is  unnecessary  in  this  case  to 
discuss  the  preliminaries  and  the  predicate  shown  by  the  State  for  its 
introduction.  Appellant  was  not  present  when  the  confession  was 
made,  was  in  jail,  had  no  connection  with  it,  and  the  confession  did 
not  implicate  him.  The  various  questions  raised  with  reference  to 
these  matters  are  not  discussed  for  the  broader  reason  that  this  con- 
fession as  it  came  was  not  introducible  against  the  defendant.  The 
State's  theory  was  that  appellant  was  criminally  connected  with 
Hilliard  in  the  robbery ;  that  they  planned  it,  and  that  Hilliard  robbed 
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WeldoD  in  pursuance  of  that  agreement,  and  appellant  was  present. 
There  is  no  contention  that  appellant  had  any  of  the  money  taken  from 
Weldon.  The  evidence  in  this  connection,  to  say  the  least  of  it.  is  not 
of  a  very  cogent  nature.  Appellant  was  with  Weldon  when  he  w^ent  to 
the  two  houses  mentioned,  was  with  him  at  the  time  of  the  robbery, 
and  had  had  a  conversation  with  Hilliard  at  the  house  where  the 
woman  Hughes  lived,  whom  he  says  they  went  to  see  to  make  an  en 
gagement  for  Weldon.  This  is  weak  evidence  of  a  conspiracy  to  rob 
Weldon,  but  in  any  event  the  conspiracy  could  not  be  proved  by  the 
confession  of  Hilliard  even  had  he  implicated  appellant  in  his  con- 
fession. It  was  but  the  narration  of  past  events  in  which  Hilliard 
participated.  The  acts  and  conduct  of  a  co-conspirator  after  the 
transaction  are  not  admissible  as  a  general  rule,  and  under  the  cases 
of  Choice  v.  State,  52  Texas  Crim.  Rep.,  287  and  Spencer  v.  State, 
52  Texas  Crim.  Rep.,  291.  this  character  of  testimony  would  not  be 
admissible.  See  also  Draper  v.  State,  22  Texas  401;  Couch  v.  State, 
58  Texas  Crim.  Rep.,  505 ;  Lauderdale  v.  State,  31  Texas  Crim.  Rep.. 
46;  Branch's  Crim.  Law,  sec.  241.  p.  133.  We  are  of  opinion,  there- 
fore, that  the  confession  of  Hilliard  under  the  circumstances  stated 
was  not  admissible  against  appellant.  Th^re  are  several  bills  of  excep- 
tions with  reference  to  this,  but  it  is  not  thought  necessary  to  discuss 
them  further  than  stated,  because  this  confession  was  not  admissible 
against  appellant. 

While  the  sheriff  was  testifying  he  was  permitted  over  objections  to 
state  that  Hilliard  suited  the  description  of  the  party  described  to 
him  by  prosecuting  witness  Weldon.  We  think  this  testimony  was 
inadmissible.  It  was  but  his  conclusion  that  Hilliard  was  the  man 
described  by  Weldon.  If  Weldon  could  describe  Hilliard  to  the  jury, 
this  was  permissible,  but  the  State  could  not  introduce  the  sheriff's 
conclusion,  formed  upon  information  received  from  Weldon,  that 
Hilliard  suited  the  description  of  the  man  as  given  by  Weldon. 

The  sheriff  was  permitted  to  testify  as  to  what  he  told  Harris  after 
he  arrested  him.  This  statement  to  Harris  was  made  in  the  presence 
of  the  defendant,  and  the  question  was  asked  as  to  whether  the  sheriff 
stated  to  Harris  in  appellant 's  presence  whether  he  would  let  him  go 
home  or  not.  The  sheriff  replied:  **Well,  he  said  he  didn't  know 
anything  about  it,  was  there  asleep  and  had  nothing  to  do  with  it. 
But  that  wasn't  my  reason  for  turning  him  loose,  not  what  he  had  to 
say  about  it."  In  this  same  connection  appellant  proposed  to  prove 
by  the  defendant  that  in  his  presence  the  sheriff  stated  to  Harris  that 
he,  Harris,  was  the  man  who  committed  the  alleged  robbery  and  that 
he  arrested  him  because  he,  the  sheriff,  believed  he  was  the  man  who 
committed  the  robbery  and  fitted  his  description.  Without  going  into 
a  discussion  of  this  matter  we  think  the  sheriff's  testimony  ought  not  to 
have  been  permitted.  Appellant  was  under  arrest  and  would  not  be 
bound  by  anything  the  sheriff  may  have  said  in  his  presence.    The 
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sheriff's  con<?lusion,  and  his  statement  as  to  that  conclusion  that  Har- 
ris was  or  was  not  one  of  the  parties  implicated,  was  not  legitimate 
testimony,  and  especially  the  act  of  the  sheriff  in  discharging  Harris 
from  custody  after  Harris  made  the  statements  imputed  above  men 
tioned.  Upon  another  trial  we  are  of  opinion  this  testimony  should 
not  be  permitted  to  go  before  the  jury. 

There  are  several  bills  of  exception  in  the  record  to  the  exclusion  of 
testimony  offered  by  appellant.  It  was  the  theory  of  appellant  that 
the  prosecuting  witness,  Weldon,  was,  if  not  insane,  idiotic  or  feeble- 
minded. Appellant  should  have  been  permitted  to  make  proof  that 
the  witness  was  idiotic  and,  therefore,  incompetent  as  a  witness.  The 
statute  provides  that  insane  people  shall  not  be  permitted  to  testify. 
It  was  admissible  for  another  purpose.  If  he  was  not  insane  or 
idiotic  so  as  not  to  be  able  to  testify  still  such  testimony  could  be 
used  as  impeachment  of  the  witness  upon  the  same  theory  that  a  wit- 
ness could  be  shown  to  be  drunk  when  the  occurrences  about  which  he 
testified  did  occur.  It  was  held  in  an  opinion  by  Judge  Hurt  in 
Myers  v.  State,  37  Texas  Crim.  Rep.,  208,  that  drunkenness  of  the 
party  at  the  time  of  the  occurrences  about  which  he  was  testifying 
could  be  shown,  and  to  the  same  effect  are  the  authorities  generally. 
It  seems  to  be  a  well  settled  rule  that  the  feeble-minded  condition  of 
the  witness  may  be  shown  to  impair  or  impeach  his  credit  as  a  witness. 
See  40  Cyc.  2574  and  2575,  and  note  with  collated  authorities.  1 
Wharton  Crim.  Ev.,  p.  750.  It  is  laid  down  by  these  authorities  that 
the  mental  capacity  of  the  witness  is  the  proper  subject  of  considera- 
tion and  impeachment  as  bearing  upon  his  credibility.  40  Cyc.  2573 
and  note  34.  See  Wren  v.  Howland,  33  Texas  Civ.  App.,  87.  It  is  also 
laid  down  by  these  authorities  that  lack  of  intelligence  may  be  shown 
as  tending  to  discredit  the  witness  as  to  his  credibility  and  the  weight 
to  be  given  his  testimony.  40  Cyc.  2573,  note  75.  We  are  of  opinion 
that  the  court  should  have  permitted  this  testimony  to  go  to  the  jury. 
Appellant  also  offered  evidence  to  show  that  the  mother  of  Weldon 
was  an  idiot.  If  it  was  sought  to  show  that  Weldon  was  insane,  the 
fact  that  his  mother  was  crazy  or  an  idiot  would  be  clearly  the  subject 
of  investigation  and  proof.  Insanity  in  the  family  of  the  witness 
would  be  the  subject  of  investigation  if  the  question  was  one  of  prov- 
ing the  insanity  of  the  witness.  This  is  unquestionably  so  where  the 
question  of  insanity  is  raised  upon  the  trial  of  a  person  accused  of 
crime  We  see  no  valid  reason  why  such  testimony,  being  legitimate 
to  show  the  insanity  of  the  witness  or  the  accused,  as  the  case  may  be, 
would  not  be  legitimate  to  prove  as  impairing  the  credibility  or 
strength  of  the  testimony  of  the  supposed  insane  or  idiotic  witness. 

For  the  reasons  indicated  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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J.  R.  HiGGiNs  V.  The  State, 
No.  5824.    Decided  May  26,  1920. 

1. — Bape^Sufflciency  of  the  Evidence. 

Where,  upon  trial  of  rape,  the  evidence  was  sufficient  to  sustain  the 
convicted,  on  a  proper  charge  of  the  court,  there  was  no  reversible  error 
on  that  ground. 

2. — Same— Evidence— Other  Transactions — Rebuttal. 

Upon  trial  of  rape,  where  the  defendant  had  introduced  evidence  that 
he  was  not  in  physical  condition  to  commit  rape  on  the  particular  date  al- 
leged in  the  indictment,  the  State  could  not  show  in  rebuttal  that  some  two 
months  thereafter  the  appellant  had  made  a  similar  assault  upon  the  sister 
of  prosecutrix,  it  not  being  shown  that  the  same  conditions  existed,  and  the 
same  was  reversible  error. 

Appeal  from  the  District  Court  of  Hall.  Tried  below  before  the 
Honorable  J.  A.  Nabers. 

Appeal  from  a  conviction  of  rape ;  penalty :  fifteen  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

A.  E.  Cole  and  R.  H.  Templeton,  for  appellant. — On  question  of 
other  offenses :  Denton  v.  State,  42  id.,  429 ;  Monroe  v.  State,  56  id., 
445. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State.  Cited 
Anderson  v.  State,  recently  decided. 

MORROW,  Judge. — The  conviction  is  for  rape,  with  punishment 
fixed  at  confinement  in  the  penitentiary  for  fifteen  years. 

The  subject  of  the  rape  was  the  daughter  of  appellant,  under 
eighteen  years  of  age.  At  the  time  of  the  trial,  she  and  her  younger 
sister  were  married  women.  The  prosecutrix  testified  to  the  act  of 
intercourse,  claiming  that  it  took  place  on  the  2nd  day  of  July,  while 
she  and  her  sister  were  in  bed  together.  She  claimed  to  have  been 
unwilling,  and  to  have  made  some  resistance.  The  conviction,  how- 
ever, is  upon  the  theory  of  her  consent.  The  sufficiency  of  the  evi- 
dence is  assailed,  and  circumstances,  including  a  motive  for  fabri- 
cation on  the  part  of  the  prosecutrix  and  her  sister  and  the  denial  of 
the  act  by  the  appellant,  are  pointed  out.  We  deem  it  unnecessary 
to  discuss  the  facts  further  than  to  say  that  the  definite  testimony 
of  the  prosecutrix  to  the  offense  is  not  overcome,  as  a  matter  of  law. 
It  was  the  duty  of  the  trial  court  to  submit  the  issue  to  the  jur>% 
and  the  duty  of  this  court  under  the  facts,  so  far  as  the  question  of 
the  sufficiency  of  the  evidence  is  concerned,  to  uphold  it. 
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The  State  introduced,  over  the  objection  of  the  appellant,  the  evi- 
dence of  the  sister  of  the  prosecutrix  that  on  the  7th  day  of  Sep- 
tember, following  the  alleged  offense,  the  appellant  made  an  indecent 
assault  upon  her.  The  State  attempts  to  justify  the  admission  of 
this  evidence  upon  the  theory  that  it  was  the  proper  rebuttal  of 
evidence  introduced  by  the  appellant  showing  his  physical  condition. 
The  evidence  of  his  physical  condition  was  that  of  the  doctor,  who 
testified  that  he  had  examined  the  appellant  shortly  before  the  2nd  of 
July,  and  that  at  that  time  he  was  suffering  from  certain  ailments 
which  rendered  it  not  impossible  but  improbable  that  he  would  have 
a  desire  for  sexual  intercourse.  As  we  understand  the  record,  the 
ailments  of  which  he  was  complaining  were  not  of  a  permanent  na- 
ture. The  doctor  had  made  no  further  explanation  of  them  prior 
to  the  date  upon  which  the  assault  upon  the  sister  of  the  prosecutrix 
was  made.  There  is  evidence  that  in  the  meantime  his  physical  con- 
dition had  improved;  in  fact,  the  record,  as  we  view  it,  rather  neg- 
atives the  idea  that  his  condition  upon  the  7th  day  of  September  was 
similar  to  that  described  by  the  evidence  as  existing  on  the  2nd  day 
of  July,  at  the  time  the  offense  charged  was  committed.  It  some- 
times happens  that  proof  of  a  separate  and  distinct  criminal  act 
similar  to  that  involved  in  the  prosecution  becomes  admissible  in 
evidence  to  controvert  some  defensive  theory  advanced  by  the  ac- 
cused. Wharton's  Grim.  Evidence,  vol.  1,  sec.  41.  In  the  instant 
case  this  principle  might  be  invoked  in  support  of  the  ruling  of  the 
court  if  at  the  time  of  the  subsequent  act  the  conditions  existing  at 
the  time  of  the  commission  of  the  offense  prevailed.  Since,  how 
ever,  according  to  the  evidence  such  maladies  as  were  claimed  to 
have  reduced  the  appellant's  vitality  to  a  degree  which  rendered  it 
improbable  that  he  was  in  a  physical  condition  on  the  2nd  of  July  to 
have  committed  the  offense  were  not  shown  to  have  continued  during 
the  two  months  intervening  before  the  time  of  the  subsequent  alleged 
assault  upon  another  party,  we  think  the  evidence  was  not  relevant, 
and  that  its  admission  was  error.  The  harmful  nature  of  the  proof 
of  other  offenses  is  recognized;  see  Underbill  on  Crim.  Evidence, 
sec.  87 ;  and  such  evidence  is  to  be  received  only  when  brought  clearly 
within  some  defined  exception  to  the  rule  excluding  it. 

This  condition  is  not  met  in  the  instant  case,  and  we  regard  the 
error  committed  and  pointed  out  as  harmful  to  a  degree  that  re- 
quires a  reversal  of  the  judgment,  which  is  ordered. 

Reversed  and  remanded. 


6.  W.  Davis  v.  The  State. 

No.  5830.    Decided  May  26,  1920. 

1. — ^Theft — Accomplice— Charge  of  Oourt. 

Where,  upon  trial  of  theft  the  State  used  an  accomplice  as  witness,  the 
court'p  failure  to  charge  on  accomplice's  testimony  was  reversible  error. 
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2.^— Same— other  Offenses — Charge  of  Court. 

Where,  upon  trial  of  theft  over  the  value  of  fifty  dollars,  the  State  intro- 
duced extraneous  matters  and  offenses  to  connect  defendant  with  the  in- 
stant offense,  the  charge  of  the  court  upon  this  evidence,  that  if  the  jury 
believed  that  the  same  tended  to  prove  the  theft  of  other  property,  etc., 
that  the  same  could  be  considered  to  establish  res  gestae,  etc.,  the  same  was 
leversible  error. 

S. — Same— Evidence— Acts  of  Defendant — ^Intent. 

Upon  trial  of  theft  over  the  value  of  fifty  dollars,  there  was  no  error  in 
admitting  testimony,  defendant's  connection  with  the  transaction  in  show- 
ing his  purpose  to  obtain  money  from  the  results  of  the  theft  and  selling  the 
property,  etc. 

4.^— Same — Jury  and  Jury  Law — ^Practice  on  AppeaL 

Where  the  Judgment  was  reversed  and  the  cause  remanded  upon  other 
grounds,  the  selection  and  empaneling  of  the  Jury  need  not  be  discussed. 

6.T-8ame — Statement  of  Facts — ^Exoneration  of  Appellant— Practice  on  Appeal 

Where  the  statement  of  facts  was  not  filed  within  the  ninety  days  as 
"^Pv^'^red  under  the  decisions,  but  it  appeared  from  the  statement  of  the  trial 
jUdge  that  this  occurred  by  his  own  inadvertence  and  without  the  fault  of 
the  appellant,  the  statement  of  facts  will  be  considered.  Following  EitelT. 
State,  78  Texas  Crim.  Rep.,  552,  and  other  cases. 

Appeal  from  the  District  Court  of  Eastland.  Tried  below  before 
the  Honorable  F.  A.  Hill. 

Appeal  from  a  conviction  of  theft  over  the  value  of  fifty  dollars. 
Penalty:    two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Mays  &  MaySy  for  appellant. — On  question  of  statement  of  facts: 
Cases  cited  in  opinion. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,.  Presiding  Judge. — Appellant  was  convicted  of  the 
theft  of  fifteen  joints  of  six  and  five  eighths  inch  casing  of  over  the 
value  of  fifty  dollars  and  allotted  two  years  in  the  penitentiary. 

The  State's  evidence  is  that  appellant,  his  brother  and  Dawson 
went  to  an  abandoned  oil  well  and  took  the  casing  mentioned  in  the 
indictment  and  sold  it.  Under  the  State's  case,  if  they  did,  it  was 
theft.  Appellant's  contention  was  that  he  did  not  go  to  the  place 
where  the  property  was  situated,  and  knew  nothing  about  it  being 
stolen  property ;  that  he  was  a  teamster  and  hauled  anything  for  which 
he  was  employed  in  and  about  the  oil  field.  The  State  used  Dawson  as 
a  witness.  Under  the  law  and  facts,  if  appellant  was  guilty.  Daw- 
son was  an  accomplice.  The  court  did  not  so  charge  as  to  accom- 
plice testimony  as  shown  by  his  charge  copied  in  the  record.    There 
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is  a  bill  of  exceptions  which  states  that  he  did  submit  the  issue  to  the 
jury  as  to  whether  or  not  Dawson  was  an  accomplice.  Outside  of 
this  bill  of  exceptions  we  fail  to  find  a  charge  in  the  record.  It  is 
not  embodied  in  the  court's  charge.  Appellant  requested  a  special 
instruction  to  the  effect  that  Dawson  would  be  an  accomplice  and 
would  have  to  be  corroborated.  The  requested  charge  was  appro- 
priately in  the  terms  of  the  law  and  should  have  been  given.  This 
matter  is  indefinite,  but  upon  another  trial  the  court  should  instruct 
that  Dawson  is  an  accomplice. 

The  State  introduced  extraneous  matters  and  offenses  and  circum- 
stances to  connect  appellant  with  this  offense  and  to  show  his  purpose 
in  being  connected  with  it.  The  court  charged  the  jury  as  follows, 
as  shown  by  the  bill  of  exceptions : 

**In  this  case  if  you  believe  there  is  evidence  tending  to  prove  the 
theft  of  other  property  then  that  alleged  in  the  indictment  to  have 
been  stolen,  and  at  the  same  time  and  place,  you  are  instructed  that 
you  can  consider  such  testimony  for  the  purpose  for  which  it  was 
admitted,  that  is,  to  establish  the  identity  in  developing  the  res  gestae 
of  the  alleged  offense  or  to  prove  the  guilt  of  the  accused  by  circum- 
■  stances  connected  with  the  theft,  if  any,  or  to  show  intent  with  which 
the  accused  acted  with  respect  to  the  property  for  the  theft  of  which 
he  is  now  on  trial,  and  you  will  consider  it,"  etc.  This  is  quoted 
from  the  bill. 

Exception  was  reserved  to  this  charge,  among  other  reasons,  because 
it  was  on  the  weight  of  the  evidence.  This  charge  has  been  con- 
demned in  a  number  of  opinions  as  being  on  the  weight  of  the  evi- 
dence. Appellant's  exception  to  the  charge  should  have  been  sus- 
tained and  a  proper  charge  given. 

Exception  was  also  reserved  to  various  and  sundry  matters  that 
were  introduced  which  tended  to  connect  the  defendant  with  this 
transaction  criminally,  and  to  show  his  purpose  and  to  obtain  the 
money  from  the  results  of  the  theft  and  selling  the  property.  We 
are  of  opinion  this  evidence  under  this  record  was  admissible.  It  is 
unnecessary  to  recapitulate  the  testimony.  The  appellant  denied  any 
guilty  connection  with  it,  and  introduced  evidence  to  show  that  he 
was  not  present  at  the  time  of  the  taking.  There  were  checks  also 
introduced  given  for  the  payment  of  this  property  in  the  profits  of 
which  appellant  participated.  This  was  introducible  under  the  facts 
of  this  case. 

There  is  a  bill  of  exceptions  to  the  manner  in  which  the  jury  was 
obtained.  This  will  not  occur  upon  another  trial  and  is  not  discussed. 
Appellant  contends  that  he  was  deprived  of  his  statement  of  facts 
without  fault  on  his  part,  and  for  this  reason  the  judgment  should 
be  reversed.  The  statement  of  facts  was  not  filed  within  the  ninety 
days  as  seems  requisite  under  the  decisions  in  order  for  its  considera- 
tion. The  trial  judge  files  an  aflSdavit  exonerating  appellant  from  any 
blame  in  not  having  his  statement  of  facts  filed  within  time  and  as* 
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sumes  all  responsibility.  Without  setting  out  his  reasons  we  think 
they  are  suflBcient  to  exonerate  the  appellant  from  any  want  of  dili- 
gence. The  statement  of  facts,  however,  is  agreed  to  and  certified 
by  the  judge  to  be  correct.  He  says  that  he  overlooked  and  failed  to 
sign  it  in  time  on  account  of  reasons  stated,  among  others,  the  pres- 
sure of  business  in  the  trial  of  other  cases.  The  correctness  of  the 
statement  of  facts  is  not  assailed,  but  is  agreed  to  and  signed  by  the 
attorneys.  See  Branch's  Crim.  Law,  Sec.  41;  Vernon's  C.  C.  P.,  p. 
837,  and  note  20,  for  cases;  Eitel  v.  State,  78  Texas  Crim.  Rep., 
552,  where  quite  a  number  of  cases  are  collated;  Gibbs  v.  State,  70 
Texas  Crim.  Rep.,  278;  Tankersley  v.  State,  51  Texas  Crim.  Rep., 
171.  We  are  of  opinion  the  statement  of  facts,  under  the  statement 
of  the  judge,  should  be  considered  and  is  considered  in  passing  upon 
the  case. 

On  account  of  the  errors  above  mentioned  this  judgment  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Earl  Bocknight  v.  The  State. 

No.  5826.     Decided  May  26.  1920. 

1. — Murder — ^Manslaughter — Continuance — Practice  on  Appeal — Want  of  Dill- 
gecsts.  , 

wbere  the  circumstances  were  such  that  diligence  would  have  demand- 
ed the  prompt  issuance  of  process  for  the  witness  when  his  whereahouts, 
after  the  continuing  for  his  absence,  became  known  to  the  defendant,  there 
was  no  reversible  error  in  overruling  same.  Following  Todd  v.  State,  57 
Texas  Crim.  Rep.,  26,  and  other  cases. 

2. — Same — Continuance — Motion  for  New  Trial — Bule  Stated. 

Where  the  testimony  expected  from  the  absent  witness  was  that  the 
defendant  had  been  told  by  him  that  the  deceased  had  threatened  to  run  him 
away  from  the  dance  which  was  merely  cumulative.  Held,  to  justify  an  an- 
nullment  of  the  verdict  there  must  be  a  reasonable  probability  that  with  the 
presence  of  the  absent  witness  a  verdict  more  favorable  to  the  defendant 
would  have  resulted.  Following  Covey  v.  State,  23  Texas  Crim.  App.,  388, 
and  other  cases;  and  the  motion  not  being  supported  by  the  affidavit  of  the 
absent  witness,  and  there  being  no  showing  that  the  trial  court  abused  his 
discretion,  there  was  no  reversible  error. 

Appeal  from  the  District  Court  of  Brown.  Tried  below  before 
the  Honorable  J.  0.  Woodward. 

Appeal  from  the  conviction  of  manslaughter.  Penalty:  five  yeara 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 
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WUinson  <&  McOaugh,  for  appellant. — On  question  of  continuance : 
vVilson  V.  State,  175  S.  W.  Rep.,  1067;  Phipps  v.  State,  34  Texas 
Grim.  Rep.,  560. 

Alvin  M.  Owsley f  Assistant  Attorney  General,  for  the  State. — Qn 
question  of  continuance:  Brittain  v.  State,  40  S.  W.  Rep.,  297; 
Hamilton  v.  State,  168  S.  "W.  Rep.,  577. 

MORROW,  Judge. — Under  an  indictment  for  murder,  appellant 
was  convicted  of  manslaughter,  and  punishment  assessed  at  confine- 
ment in  the  penitentiary  for  a  period  of  five  years.  A  reversal  is 
sought  upon  the  ground  that  in  view  of  the  weakness  of  the  State's 
ease,  and  the  importance  of  the  alleged  testimony  of  an  absent  wit- 
ness, the  court,  having  overruled  an  application  for  continuance, 
abused  his  discretion  in  refusing  to  grant  a  new  trial. 

The  appellant,  a  negro  youth  nineteen  years  of  age,  shot  and  killed 
the  deceased,  a  negro  boy  about  seventeen  years  of  age.  The  homi- 
cide occurred  nt  night,  both  appellant  and  deceased  and  several  of 
the  witnesses  having  previously  been  at  a  dance.  Appellant's  theory, 
arising  from  his  testimony,  was  that  there  had  been  no  previous 
trouble,  but  that  while  at  the  dance  Lilton  Davis  said  to  him:  **Jim- 
mie  Barnes  (deceased)  says  he  is  going  to  make  you  break  out  of  here 
tonight.  If  you  don't  believe  what  I  said,  go  and  ask  Mary  Bean; 
she  heard  it,  and  can  tell  you  all  about  it;"  and  further  said:  **He 
has  got  a  knife  up  his  sleeve  sure  enough."  Appellant  testified  that 
he.  asked  Mary  Bean  about  the  matter,  and  she  said:  **Yes,  he  said 
it,  1)ut  1  think  it  was  just  nigger  talk."  He  then  borrowed  a  pistol 
from  the  witness  Lane,  who  was  at  the  dance,  and  started  to  go  home; 
that  before  going  home  he  started  to  go  by  his  brother's  house  on  an 
errand  for  his  mother,  and  that  he  met  the  deceased,  and  said:  **Jim- 
mie,  what  caused  you  to  make  the  talk  you  did  about  me?  They  say 
that  you  are  going  to  make  me  tear  out  of  the  hall."  Deceased  re- 
plied: **You  are  a  God  damn  liar,  you,  Mary  Bean  and  Lilton  Davis 
both;"  at  the  same  time  starting  toward  the  appellant  with  a  knife. 
Appellant,  while  running  backward,  fired  one  shot,  striking  the  de- 
ceased in  front,  and  inflicting  a  wound  from  which  he  later  died.  He 
claimed  that  the  knife  in  the  hands  of  the  deceased  was  open,  and 
that  he  had  been  informed  on  the  previous  day  that  the  deceased  had 
said  he  intended  to  kill  him. 

The  State's  theory,  as  developed  by  the  statement  of  the  deceased 
at  the  examining  trial,  was  in  substance  that  the  deceased  had  walked 
from  the  dance  with  a  girl  named  Nina  to  her  home,  and  returning 
met  the  appellant  near  the  home  of  the  girl ;  that  the  appellant  stop- 
ped deceased,  and  appeared  to  be  mad;  that  he  had  his  hand  in  his 
pocket.  Deceased  said:  **He  ask  me  what  made  me  tell  Mary  Bean 
that  I  was  going  to  put  him  out  of  the  house.    I  told  him  I  didn't 
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tell  Mary  that,  and  he  said:  'Oh  yes,  you  did,'  and  began  to  draw 
his  pistol.  I  got  my  knife  out,  but  never  did  get  it  open.  I  never 
had  trouble  of  any  kind  before  with  him.  Last  night  as  I  left  the 
hall  with  a  girl,  he  told  me  he  wanted  to  see  me.  1  told  him  1  would 
be  back  in  a  few  minutes.'' 

Mary  Bean  testified  that  she  had  no  such  conversation  as  that 
described  with  deceased,  and  that  in  answer  to  appellant's  inquiry 
while  at  the  dance  whether  the  deceased  had  made  remarks  to  her 
about  the  appellant,  her  reply  was  that  he  had  not  done  so.  She 
also  denied  that  she  had  made  such  statement  to  Lilton  Davis.  A 
pocket-knife  was  picked  up  near  the  deceased,  after  he  fell,  and  there 
was  a  conflict  as  to  its  condition,  whether  the  blade  was  open  or  not. 
The  homicide  took  place  within  a  short  distance  of  the  dance  hall,  and 
after  the  appellant  left  the  dance  hall  he  met  a  witness,  and  inquired 
for  the  deceased,  and -was  told  that  he  had  gone  home  with  the  girl 
Nina  Appellant  proceeded  in  the  direction  in  which  the  deceased 
had  gone,  and  a  few  minutes  later  the  shot  was  fired. 

The  indictment  was  filed  in  May,  1919.  The  trial  took  place  in 
the  latter  part  of  December  of  the  same  year.  The  application  for 
continuance  was  to  secure  the  testimony  of  Lilton  Davis,  whose  resi- 
dence was  alleged  to  be  unknown.  It  was  alleged  that  on  a  date  not 
stated  a  subpoena  had  been  issued  for  the  witness  to  Brown  County, 
and  had  been  returned  with  the  endorsement  "Not  found  in  Brown 
County;''  that  a  subpoena  was  issued  on  the  request  of  the  State  to 
Cameron  County,  and  which  was  on  December  4  returned  marked 
'*Not  found  after  diligent  search,"  The  application  was  described 
as  a  "Subsequent  application,"  and  it  appear?  from  the  court's 
qualification  of  the  bill  of  exceptions  that  at  the  preceding  term  of 
the  court  the  case  had  been  continued  upon  the  application  of  the 
appellant  for  the  §ame  witness;  that  after  that  time  the  appellant 
saw  the  witness  in  Texas  City,  Texas,  and  at  that  time  the  witness 
promised  that  he  would  be  present  at  the  trial,  but  no  process  was 
issued  for  him.  Under  the  facts,  the  action  of  the  trial  court  in  over- 
ruling the  application  cannot  be  made  the  subject  of  just  criticism. 
There  was  an  absence  of  the  diligence  which  the  law  requires.  The 
witness  had  been  served  with  no  process.  The  appellant,  after  con- 
tinuing the  case  for  the  absence  of  the  witness,  failed  to  embrace  the 
opportunity  to  serve  him  with  process  in  Texas  City,  and  relied  upon 
the  promise  of  the  witness  to  make  a  voluntary  appearance.  His 
residence  at  the  time  of  the  trial  was  unknown,  and  we  fail  to  dis- 
cern upon  what  facts  a  reasonable  expectation  of  procuring  his  testi- 
mony at  a  subsequent  term  could  be  based.  Sinclair  v.  State,  34 
Texas  Crim.  Rep.,  453;  Roquemore  v.  State,  59  Texas  Crim.  Rep., 
568;  Vernon's  Texas  Crim.  Statutes,  vol.  2,  p.  319,  note  30  The 
circumstances  were  such  that  diligence  would  have  demanded  the 
prompt  issuance  of  process  for  the  witness  when  his  whereabouts, 
after  the  continuance  for  his  absence,  became  known  to  the  appellant. 
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Todd  V.  State,  57  Texas  Crim.  Rep.,  26;  Hamilton  v.  State,  74  Texas 
Crim.  Rep.,  219,  168  S.  W.  Rep.,  537;  Brittain  v.  State,  40  S.  W. 
Rep.,  297. 

The  testimony  expected  from  the  witness  was  that  the  appellant 
had  been  told  by  him  that  the  deceased  had  threatened  to  run  the  ap- 
pellant away  from  the  dance.  To  justify  annulment  of  the  verdict, 
there  must  be  a  reasonable  probability  that  with  the  presence  of  the 
absent  witness  a  verdict  more  favorable  to  the  appellant  would  have 
resulted.  Covey  v.  State,  23  Texas  Crim.  App.,  388 ;  Pruitt  v.  State, 
30  Texas  Crim.  App.,  156;  other  cases  Branch's  Annotated  Texas 
Penal  Code,  sec.  319.  Viewed  in  the  light  of  the  evidence  on  the 
trial,  the  probable  truth  of  the  testimony  of  the  absent  witness  must 
appear.  Cassinova  v.  State,  12  Texas  Crim.  App.,  554,  and  other 
cases.  Branch's  Annotated  Texas  Penal  Code,  sec.  319.  Primarily, 
these  matters  were  for  the  trial  court.  Vernon's  Texas  Crim.  Stat- 
utes, vol.  2,  p.  320,  note  34,  and  cases  referred  to. 

It  was  by  the  affidavit  of  the  appellant  alone  that  proof  was  made 
that  the  witness  would,  if  present,  give  the  testimony  alleged.  If 
given,  the  evidence  of  the  absent  witness  would  have  been  in  con- 
flict with  the  testimony  of  the  deceased  and  the  witness  Bean,  and 
corroborated  by  that  of  appellant  alone.  The  court  remained  in  ses- 
sion for  thirty  days  after  the  verdict  was  rendered,  and  almost  that 
long  before  the  motion  for  new  trial  was  overruled.  No  affidavit  of 
the  absent  witness  or  other  fact  developed  after  the  trial  to  strengthen 
the  contention  of  appellant  that  the  witness  would  give  the  testi- 
mony, or  would  be  present  at  another  trial,  or  to  enhance  the  proba- 
bility of  the  truth  of  the  alleged  evidence,  or  its  affecting  the  verdict 
on  another  trial. 

It  is  not  within  the  province  of  this  court  to  arbitrarily  overturn 
the  judgment  of  the  trial  judge  in  overruling  a  motion  for  new  trial 
(Bronson  v.  State,  59  Texas  Crim.  Rep.,  20),  and  in  the  instant  case 
no  measure  or  standard  or  changed  condition  is  pointed  out  from 
which  we  can  determine  that  the  trial  judge  abused  his  discretion  in 
deciding  matters  involved  in  the  motion  for  new  trial  against  the 
appellant.  The  burden  rests  upon  the  appellant  to  overcome  the  pre- 
sumption favoring  the  correctness  of  the  decision  of  the  trial  court, 
and  this  burden  in  the  instant  case  has  not  been  discharged.  From 
the  State's  standpoint,  the  evidence  shows  an  unlawful  homicide. 
It  suggests  that  the  appeUant  had  been  attentive  to  the  girl  whom 
.the  deceased  accompanied  to  her  home;  that  the  appellant  followed 
the  deceased,  and  sought  the  meeting  with  him,  and  in  the  encounter 
was  the  agressor.  The  deceased,  by  his  testimony,  negatived  any  previ- 
ous threats  and  any  assault  by  him,  except  in  response  to  the  demon- 
stration by  the  appellant.  The  appellant's  version  puts  threats  into 
the  mouth  of  the  deceased,  and  makes  him  the  aggressor.  An  issue  of 
fact  for  solution  by  the  jury  arose,  and  we  cannot  concur  in  the 
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view  that,  accepting  the  testimony  of  the  State's  witnesses  as  true, 
the  verdict  of  the  jury  is  not  authorized  by  the  evidence. 
We  find  no  error  in  the  record,  and  order  the  judgment  affirmed. 

Affirmed. 


JUN£,  1920 


0.  H.  Greer  v.  The  State. 
No.  5450.     Decided  June  2,  1920. 

Bape^-Evidence — ^Prlor  Acts  of  Sexual  Intercourse. 

Upon  trial  of  rape  upon  a  female  under  the  age  of  consent,  testimony  of 
former  acts  of  intercourse  running  back  for  five  or  six  years  in  different 
places  were  inadmissible  in  evidence  and  constitute  reversible  error,  the  ace 
of  intercourse  set  out  in  the  indictment  being  shown  by  the  girl  by  positive 
evidence  with  some  sustaining  evidence  from  other  witnesses.  Following 
Bohannan  v.  State,  84  Texas  Crim.  Rep.,  8,  and  other  cases. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  the 
Honorable  W.  S.  Anderson. 

Appeal  from  a  conviction  of  rape  upon  a  female  under  the  age  of 
consent ;   penajty :  twenty  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

W.  C,  Linden,  for  appellant. 

E.  A,  Berry,  Assistant  Attorney  General,  and  D.  A,  McAskill,  and 
W.  S.  Anthony,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  rape 
upon  his  daughter,  a  girl  just  under  fifteen  years  of  age,  and  al- 
lotted twenty  years  in  the  penitentiary. 

There  was  no  exception  reserved  to  the  court's  charge,  and  several 
of  the  bills  are  so  qualified  by  the  judge  that  they  present  no  reversi- ' 
ble  error.    They  are  not,  therefore,  discussed. 

By  a  bill  of  exceptions  the  question  is  presented  that  the  court 
erred  in  admitting  evidence  of  prior  acts  of  intercourse  between  the 
father  and  daughter,  running  back  for  five  or  six  years,  some  occur- 
ring at  Beaumont,  some  in  Williamson  County  and  some  in  San 
Antonio.    The  details  of  these  acts  are  unnecessary  to  be  stated.    Ap- 
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pellant  objected  on  various  grounds.  The  court  signs  the  bill  of  ex- 
ceptions with  the  statement  that  he  admitted  these  acts  under  the 
holding  of  this  court  in  Hamilton  v.  State,  36  Texas  Crim.  Rep.,  372. 
The  Hamilton  case  was  overruled  in  Barnett  v.  State,  44  Texas  Crim 
Rep.,  593.  The  rule  laid  down  in  the  Barnett  case  seems  to  have 
been  generally  followed.  See  Hackney  v.  State,  74  S.  W.  Rep.,  556; 
Smith  V.  State,  74  S.  W.  Rep.,  557 ;  Wiggins  v.  State,  47  Texas  Crim. 
Rep.,  541 ;  Clifton  v.  State,  46  Texas  Crim.  Rep.,  22.  The  same  rule 
with  reference  to  burglary  has  been  followed  in  a  number  of  cases. 
See  Glenn  v.  State,  76  S.  W.  Rep.,  758 ;  and  the  same  rule  applied  in 
arson.  See  Smith  v.  State,  52  Texas  Crim.  Rep.,  81;  and  incest, 
Skidmore  v.  State,  57  Texas  Crim.  Rep.,  507;  Pridemore  v.  State, 
59  Texas  Crim.  Rep.,  563,  129  S.  W.  Rep.,  1112 ;  Bohannon  v.  State, 
84  Texas  Crim.  Rep,,  8,  204  S.  W.  Rep..  1165.  The  general  proposi- 
tion  is  thus  correctly  stated:  **0n  a  trial  for  rape  where  the  prosecu- 
trix is  under  the  age  of  consent,  testimony  of  former  acts  of  inter- 
course are  not  admissible  unless  it  has  some  unmistakable  bearing  on 
the  case  and  tends  to  solve  some  issue  in  the  case."  There  may  be 
and  are  cases  arising  where  extraneous  crimes  and  acts  are  permissi 
ble.  Under  siuch  circumstances  they  are  only  admissible  to  explain 
some  pertinent  fact  in  the  case  such  as  res  gestae,  showing  intent,  or 
to  connect  defendant  w^ith  the  matter  under  investigation.  These  acts 
are  not  admissible  under  any  of  the  exceptions.  The  issue  was  fairly 
and  squarely  made  in  the  case  by  the  State  that  the  act  was  commit- 
ted as  set  out  in  the  indictment  by  positive  evidence  of  the  girl  with 
some  sustaining  evidence  from  other  witnesses.  The  defendant,  tak- 
ing the  stand  in  his  own  behalf,  denied  the  intercourse.  The  prior 
acts  as  testified  by  the  girl  could  not,  therefore,  be  used  under  any 
of  the  exceptions  to  the  general  rule.  They  are  not  res  gestae,  be- 
cause some  of  them  occurred  years  before,  and  all  of  them  occurred 
some  time  prior  to  the  particular  act  for  which  appellant  was  tried. 
There  could  be  no  question  of  intent.  The  testimony  of  the  girl  with 
reference  to  prior  acts  did  not  connect  the  defendant  with  this  act. 
The  best  that  could  be  said  of  this  was  that  if  appellant  may  have 
committed  prior  acts,  therefore  he  may  probably  have  committed 
the  act  charged  in  this  case,  but  this  character  of  evidence  is  not 
brought  within  the  exceptions.  Her  corroboration,  if  it  be  sought 
to  be  used  for  that  purpose,  was  of  no  greater  cogency  than  her  testi- 
mony in  regard  to  this  particular  act.  Incest  is  a  crime  not  of  a 
continuous  nature,  but  each  incestuous  act  would  constitute  a  sep- 
arate offense  for  which  the  party  might  be  punished,  and  is  analog- 
ous on  this  phase  of  the  law  to  rape.  Under  the  State's  view  of 
this  case  appellant  could  have  been  tried  for  incest  or  rape.  She  was 
his  daughter,  and  any  act  committed  upon  her  when  she  was  under 
fifteen  years  of  age  would  constitute  either  rape  or  incest,  the  dif- 
ference being  that  the  age  limit  does  not  apply  to  incest,  whereas  it 
does  to  rape  without  consent  where  the  girl  is  under  fifteen.  ^  We  are 
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of  opinion  that  the  evidence  of  the  prior  acts  was  inadmissible  under 
this  record. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  ayid  remanded. 


H.  W.  Dawson  v.  The  State. 
No.  5844.     Decided  June  2,  1920. 

Tlieft-^oiisplracy — Co-consplrator. 

Upon  trial  of  theft  over  the  value  of  fifty  dollars,  it  was  reversible  error 
tu  admit  the  statements  of  a  co-conspirator  with  reference  to  things  and 
matters  connected  with  the  alleged  offense  and  defendant's  connection  there- 
with, in  the  absence  of  the  defendant  and  after  the  consummation  of  the 
transaction  and  after  defendant's  arrest. 

Appeal  from  the  District  Court  of  Eastland.  Tried  below  before 
the  Honorable  E.  A.  Hill. 

Appeal  from  a  conviction  of  theft.  Penalty,  three  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Mays  &  Mays,  for  appellant. — On  question  of  admitting  state- 
ments of  co-conspirator  Long  v.  State.  124  S.  W.  Rep.,  640:  Over- 
street  V.  State.  150  S  W.  Rep.,  630;  Wallace  v.  State,  145  id..  925, 
and  cases  stated  in  opinion. 

Alvin  M.  Owsleyy  Assistant  Attorney  General,  for  the  State. — On 
question  of  co-conspirators :  Long  v.  State,  55  Texas  Grim.  Rep., 
55. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  the 
theft  of  fourteen  joints  of  six  and  five-eights  inch  casing  of  sufficient 
value  to  make  it  a  felony. 

A  bill  of  exceptions  recites  that  McLemore  Dawson,  a  brother  of 
defendant,  was  charged  with  the  same  offense;  that  he  was  not  pres- 
ent at  defendant's  trial  and  did  not  testify;  that  Fred  Cook,  an  em- 
ployee of  the  Prairie  Oil  and  Gas  Company,  the  party  to  whom  said 
casing  belonged,  was  testifying  for  the  State,  and  that  the  State  was 
seeking  to  prove  by  Cook  a  certain  conversation  which  had  taken 
place  out  of  the  presence  of  the  defendant  between  witness  and  Mc- 
Lemore Dawson,  brother  of  defendant.  This  conversation  occurred 
some  time  after  defendant  had  been  arrested  on  the  charge  set  forth 
in  the  indictment  in  this  case;  that  the  conversation  was  out  of  the 
l)resence  of  defendant  and  without  his  knowledge  or  consent.     The 
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bill  is  full  in  its  statements,  and  after  the  objections  had  been  urged 
and  overruled,  the  witness  stated;  **The  defendant  was  not  present 
when  we  had  this  talk.  He  (McLemore  Dawson)  told  me  that  he 
together  with  George  Davis  and  Hosey  Davis  went  out  to  the  Barnes 
Lease  on  the  afternoon  of  the  26th  of  September,  1919,  and  se<!ured 
two  loads  of  six  and  five  eighths  inch  casing  and  hauled  it  to  the  home 
of  the  defendant,  and  left  it  on  the  wagon  till  some  8  or  9  o'clock  in 
the  evening  and  took  it  over  and  unloaded  it  at  the  Jew's  yard.  The  de- 
fendant and  McLemore  Dawson  were  present  when  they  unloaded  it. 
He  went  out  there  at  the  request  of  his  brother  and  drove  his  team,  and 
that  his  brother  paid  him  $5  per  day  to  drive  his  team  and  haul  this 
casing.  He  told  me  that  he  and  George  Davis  and  Henry  Davis, 
brother-in-law  of  the  defendant,  and  the  defendant  hauled  at  differ- 
ent times  five  separate  trips.'*  Objection  was  again  urged  to  the 
introduction  of  this  conversation  between  McLemore  Dawson  and  the 
witness  Cook.  This  testimony  was  not  admissible.  The  conspiracy, 
if  any  existed,  had  been  consummated,  and  appellant  had  been  ar- 
rested in  the  case  at  hand.  Shifflett  v.  State,  51  Texas  Crim.  Hep., 
530;  Overstreet  v.  State,  67  Texas  Crim.  Rep.,  565;  Couch  v  State, 
58  Texas  Crim.  Rep.,  505;  Bouldin  v.  State,  222  S.  W.,  555,  decided 
at  the  present  term  of  the  court.  This  was  but  the  statement  of  Mc- 
Lemore Dawson  to  the  witness  Cook  of  things  and  matters  connected 
with  this  alleged  violation  of  the  Law  a*nd  appellant's  connection 
with  it  in  appellant's  absence  and  after  the  consummation  of  the 
transaction,  and  after  appellant's  arrest.  Under  these  authorities 
this  evidence  was  inadmissible. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Jasper  A.  Lankford  v.  The  State. 
No.  5526.    Decided  June  2,  1920. 

1. — ^Inceslr— Husband  and  Wife — Conduct  of  Prosecuting  Attorney. 

Where,  upon  trial  of  incest,  the  defense  only  introduced  one  witness, 
who  testified  that  the  condition  of  prosecutrix  might  have  been  brought 
about  by  masturbation,  and  there  was  no  other  direct  testimony  for  the 
State  except  that  of  the  prosecutrix.  It  was  reversible  error  to  call  the  wife 
of  the  defendant  as  a  State's  witness,  although  she  was  not  used  as  suc.^ 
witness,  and  during  the  examination  of  defendant's  witness  to  ask  him  on 
cross-examination  if  he  had  not  told  the  wife  of  the  defendant  that  her 
daughter  was  a  good  girl  and  had  not  had  frequent  penetrations,  which  de- 
fendant's witness  denied,  and  to  permit  the  district  attorney,  in  his  argu- 
ment, to  say  that  the  wife  had  not  been  used  as  a  witness.  Following  Moore 
V.  State,  45  Texas  Crim.  Rep.,  234. 


2. — Same— Allusion  to  Defendant's  Failure  to  Testify. 

18  n< 
her 
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ant,  the  argument  of  State's  counsel  that  defendant  was  content  to  sit  atUI 
and  rely  on  his  plea  of  not  guilty  alone  and  put  no  witnesses  on  the  stand 
except  the  doctor,  the  same  was  reTersible  error.  Following  Vickers  v. 
State,  69  Texas  Crim.  Rep.,  628,  and  other  cases. 

Appeal  from  the  District  Court  of  Hood.  Tried  below  before  the 
Honorable  J.  B.  Keith. 

Appeal  from  a  conviction  of  incest;  penalty:  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Thompson,  Barwise,  Wharton  &  Hiner,  for  appellant. — On  ques- 
tion of  district  attorney  calling  defendant's  wife  as  witness:  Comp- 
ton  V.  State,  13  Texas  Crim.  App.,  271,  and  cases  cited  in  opinion. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  indictment  charged  appel- 
lant with  having  committed  incest  with  his  daughter  on  the  19th 
day  of  July,  1918.  Her  testimony  is  to  the  effect  that  on  that  day 
they  went  from  their  residence  in  Hood  County  to  the  town  of  Cle- 
burne to  place  her  in  a  sanitarium  to  have  one  of  her  ovaries  re- 
moved by  surgical  operatiop.  They  went  in  a  one  horse  bugg^^  Up- 
on reaching  a  certain  gate  her  father  got  out  of  the  buggy  to  open 
the  gate,  and  while  at  the  gate  he  assisted  her  out  of  the  bugg>'.  They 
went  behind  it  and  stood  up  in  the  middle  of  the  road  and  had  inter- 
course in  that  position.  To  this  she  says  she  did  not  consent.  Her 
testimony  further  indicates  that  she  protested  to  her  father.  She 
says  her  father  was  six  feet  tall  while  she  was  only  five  feet  in  height. 
When  this  occurred  they  went  to  the  town  of  Godley  in  Johnson 
County.  After  reaching  the  town  she  communicated  this  matter  to 
a  Mrs.  Shotwell  and  Dr.  Yeater.  Dr.  Yeater  examined  her.  The 
substance  of  this  testimony  is  that  her  private  parts  showed  to  be  en- 
larged as  if  they  had  been  accustomed  to  being  penetrated,  and  he 
found  a  dried  substance  upon  her  drawers  which  he  took  to  be  semi- 
nal fluid.  He  made  no  microscopical  examination  of  it,  and  could  not 
tell  whether  it  was  or  was  not  a  seminal  discharge,  and  that  it  could 
only  be  determined  by  the  use  of  the  microscope.  Dr.  Dabney  also 
testified  with  reference  to  this  matter.  These  physicians  agree  in 
their  testimony  that  the  character  of  this  substance  could  not  be  de- 
termined otherwise  than  by  a  microscopical  examination,  and  that  it 
could  by  this  means  be  determined.  They  both  testified  that  a  dis- 
charge from  the  private  parts  of  the  girl  would  make  the  same  im- 
press and  would  have  about  the  same  appearance  as  seminal  fluid. 
That  there  might  be  a  slight  difference  in  color  and  effect,  but  the 
difference  could  not  be  told  without  the  investigation  mentioned. 
This  investigation  was  not  made,  and  when  the  defendant  purposed 
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to  have  it  made  the  State's  prosecuting  officers  declined  to  permit 
it.  A  brother  of  prosecutrix  went  to  the  point  that  she  indicated  as 
the  place  of  the  intercourse  to  examine  to  see  if  foot  tracks  could  be 
found  in  the  road  at  that  point.  His  testimony  is  to  the  effect  that 
there  was  nothing  to  indicate  such  foot  prints,  and  he  found  no  evi- 
dence of  them  at  the  place  pointed  out  by  the  girl.  The  father  took 
her  from  Godley  to  Cleburne  and  placed  her  in  a  sanitarium.  The 
operation  was  not  performed.  There  is  evidence  that  she  was  given 
to  masturbation  and  had  been  for  a  long  time.  This  she  admitted,  and 
also  evidence  that  long  continued  masturbation  produces  weakness 
of  the  mind,  weakness  of  the  body,  and  sometimes  insanity  in  some 
form  or  another,  and  especially  produces  hallucinations  in  which  the 
masturbator  would  imagine  things  occurred  which  in  fact  did  not 
occur.  There  is  a  great  deal  of  testimony  describing  the  effect  of 
masturbation,  which  we  deem  unnecessary  to  state. 

It  is  also  reserved  for  revision  that  after  the  jury  had  been  em- 
paneled the  wife  of  defendant  was  called  by  the  State  and  sworn  as 
a  State's  witness.  She  was  not  used  as  a  witness  by  the  State.  Dur- 
ing the  examination  of  Dr.  Dabney,  the  only  witness  placed  upon 
the  stand  by  the  defendant,  and  upon  cross-examination  he  was  asked 
if  he  had  not  told  the  wife  of  the  defendant  that  her  daughter  was 
a  good  girl  and  had  not  had  frequent  penetrations.  This  the  doctor 
denied.  The  wife  was  not  offered  as  a  witness,  but  the  matter  was 
left  in  that  condition.  The  doctor  had  testified  that  the  girl  was 
confirmed  in  her  maturbation  habits  and  gave  various  reasons  and 
facts  and  circumstances  for  his  conclusion,  and  this  was  substantiated 
to  some  extent  by  admissions  of  the  girl  herself.  During  the  argu- 
ment the  district  attorney  adverted  to  the  fact  that  the  wife  was 
there  as  a  witness  and  could  have  testified  but  the  defendant  did  not 
see  proper  to  place  her  upon  the  witness  stand.  As  a  general  proposi- 
tion, the  State  may  take  advantage  in  argument  of  the  fact  that  the 
wife  knew  facts,  and  it  was  within  the  power  of  appellant  to  place 
her  upon  the  stand  and  he  did  not  do  so.  There  is  another  line  of 
decisions,  however,  that  the  Stat€  cannot  use  the  wife's  testimony 
against  her  husband,  nor  use  her  as  a  witness.  There  is  another  rule 
of  law  thoroughly  recognized  that  where  a  fact  is  not  authorized  to 
be  shown  directly,  it  cannot  be  introduced  by  indirect  means.  The 
same  rule  that  would  exclude  the  direct  testimony  would  also  exclude 
the  indirect  testimony  to  prove  the  same  fact.  In  Moore  v.  State,  45 
Texas  Crim.  Rep.,  234,  the  district  attorney  placed  the  wife  upon 
the  stand  as  a  witness  and  proved  by  her  that  the  defendant  had  mar- 
ried her,  the  substance  of  all  of  which  was  that  he  had  so  married 
her  to  prevent  her  testifying  against  him,  as  she  had  been  prior  to 
his  marriage  an  important  State  witness.  Objection  was  urged  to 
all  this,  and  she  was  tendered  as  a  witness  to  the  defendant.  The 
judgment  was  reversed.  For  a  discussion  of  that  question  see  the 
opinion  in  that  case.  That  case  has  been  some  what  modified  by  sub- 
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sequent  opinions,  but  they  all  seem  to  follow  the  first  line  of  opinions 
above  mentioned,  that  is,  that  the  State  may  take  advantage  of  the 
failure  of  defendant  to  place  his  wife  on  the  witness  stand,  and  dis- 
cuss that  matter  before  the  jury.  If  the  subsequent  cases  are  thought 
to  modify  the  Moore  case,  supra,  to  that  extent,  they  are  correct,  but 
that  rule  does  not  apply  in  a  case  where  the  facts  and  circumstances 
are  as  depicted  by  this  record.  The  girl  placed  her  mother  in  such 
position  that  she  knew  nothing  of  these  transactions.  She  had  not 
before  informed  her  of  the  conduct  of  her  father.  Of  course,  after 
the  last  transactions  became  public  the  wife  would  know  about  it.  It 
was  not  contended  that  the  wife  knew  only  of  the  facts  and  circum- 
stances concerning  either  of  the  transactions,  and  it  seems  that  the 
State  desired  to  place  defendant  in  the  attitude  of  refusing  to  per- 
mit her  to  testify  by  placing  her  in  the  attitude  where  she  could  con- 
tradict or  sustain  Dr.  Dabney.  Of  course,  the  State  could  not  place 
her  upon  the  stand  to  contradict  Dr.  Dabney,  and  defendant  did  not 
and  whether  she  was  his  wife  or  not,  the  defendant  was  justified  in 
reaching  the  conclusion  that  it  was  not  necessary  because  Dr.  Dabney 
denied  making  such  statement.  If  the  State  had  any  legitimate  testi- 
mony by  which  it  could  prove  Dr.  Dabney  had  made  such  statement 
to  appellant's  wife,  they  might  use  such  testimony,  but  could  not  use 
the  wife's  evidence  for  that  purpose.  They  did  not  offer  her  as  a 
witness,  but  simply  left  the  matter  in  that  condition.  Upon  another 
trial  these  things  should  not  occur. 

In  this  connection  the  district  attorney,  among  other  things,  in  his 
argument  stated:  **But  instead  of  putting  his  good  wife  on  the  stand 
he  was  content  to  sit  still  and  rely  in  this  case  solely  and  alone  on  his 
plea  of  not  guilty  and  put  no  witnesses  on  the  witness  stand  except 
Dr.  Dabney."  This  is  a  quotation  from  the  speech.  Objection  was  urged 
to  this  speech  because  it  was  an  allusion  to  the  failure  of  defendant 
to  testify.  We  are  of  opinion  this  contention  is  correct.  There  was 
no  one  present,  under  the  girl's  testimony,  except  herself  and  her 
father.  There  was  no  other  witness  who  could  testify  as  to  those 
immediate  facts.  Dr.  Dabney  was  the  only  witness  placed  upon  the 
stand,  and  enough  of  his  testimony  has  been  mentioned  to  show  why 
he  became  a  witness.  This  court  in  Vickers  v.  State,  69  Texas  Grim. 
Rep.,  628,  154  S.  W.  Rep.,  578,  said : 

**They  tell  you  the  prosecuting  witness  has  not  been  corroborated; 
they  will  tell  you  no  one  saw  the  act  of  intercourse,  except  the  two. 
*Tis  true  that  no  one  was  present  at  the  act  of  intercourse  but  these 
two;  'tis  true  that  Ollie  Walston  testifies  that  no  one  was  present, 
when  the  defendant  told  her  to  take  the  turpentine  except  herself  and 
the  defendant;  but,  gentlemen,  she  had  testified  to  both  of  these 
transactions,  and  they  have  not  dared  to  put  a  witness  on  the  stand 
to  contradict  her  testimony  in  any  particular.*'  Judge  Harper,  writ- 
ing the  opinion,  said: 

'*  These  remarks  were  excepted  to,  and  if  they  do  not  challenge  the 
attention  of  the  jury  to  the  fact  that  defendant  had  not  testified  we 
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are  unable  to  understand  the  English  language.  Prosecuting  officers 
should  not  thus  seek  to  indirectly  call  the  attention  of  the  jury  to 
the  fact  that  a  defendant  has  not  testified  in  the  case.  This  is  a  right 
given  in  law,  but  he  is  not  bound  to  avail  himself  of  that  privilege; 
and  if  he  is  willing  to  rest  his  case  on  the  weakness  of  the  State's 
case,  he  has  a  right  to  do  so/* 

On  rehearing  Judge  Harper  uses  this  language:  **The  other  con- 
tention, that  we  erred  in  holding  that  it  was  error  for  the  prosecuting 
officers  to  refer  to  defendant's  failure  to  deny  that  he  had  sexual 
intercourse  with  his  step-daughter,  after  careful  and  thoughtful  study 
of  the  record  and  the  law  applicable  thereto,  we  are  more  thoroughly 
convinced,  if  anything,  that  this  was  such  error  as  it  alone  ought  to 
result  in  a  reversal  of  the  case.  In  this  case  the  State's  counsel  call- 
ed attention  to  the  fact  that  no  one  was  present  when  the  act  of  inter- 
course took  place,  if  it  did  take  place,  other  than  the  prosecut- 
ing witness  and  appellant;  that  the  prosecuting  witness  swore 
positively  that  it  did  take  place  and  appellant  did  not 
deny  it.  Language  could  not  be  used  that  would  more 
forcibly  impress  that  fact  on  the  jury's  mind,  and  it  apparently 
was  done  to  aid  in  securing  a  conviction  of  defendant."  The  fol- 
lowing eases  may  be  cited  in  support  of  this  conclusion :  Miller  v. 
State,  45  Texas  Crim.  Rep.,  517;  Williams  v.  State,  48  Texas  Crim. 
Rep.,  75:  Flores  v.  State,  60  Texas  Crim.  Rep.,  25,  129  S.  W.  Rep., 
nil;  Wallace  v.  State,  46  Texas  Crim.  Rep.,  341,  81  S.  W.  Rep., 
966:  Dawson  v.  State,  24  S.  W.  Rep.,  414;  Barnard  v.  State,  48 
Texas  Crim.  Rep.,  Ill,  86  S.  W.  Rep.,  760;  Washington  v.  State, 
77  S.  W.  Rep.,  811;  Wingo  v.  State,  75  S.  W.  Rep.,  29;  Shaw  v. 
State,  57  Texas  Crim.  Rep..  474,  123  S.  W.  Rep.,  691. 

For  the  errors  discussed  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Gus  Herberg  v.  The  State, 
No.  5708.    Decided  June  2,  1920. 

1. — ^Embezzlement — Books — Evidence — Bale  Stated. 

Where  upon  trial  of  embezzlement  a  State's  witness  was  permitted  to 
testify  that  no  remittance  appeared  upon  the  books  of  the  company,  such 
testimony  was  inadmissible  in  the  absence  of  the  production  of  said  books, 
and  the  verification  by  him  of  their  correctness,  the  witness  not  testifying 
from  personal  knowledge.    Following  Moore  v.  State,  83  Texas,  318. 

2.— Same— Charge  of  Court— Want  of  Fraudulent  Intent. 

Where  upon  trial  of  embezzlement  the  evidence  raised  the  issue  of  want 
of  fraudulent  intent  on  part  of  the  defendant,  the  court  should  have  submit- 
ted a  requested  charge  thereon. 
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3. — Same^Felony— Misdemeanor — Charge  of  Court. 

Where  the  evidence  raised  the  Issue  that  if  there  was  anjr  fraudulent  in- 
tent, it  only  extended  to  an  amount  of  money  under  the  value  of  fifty  dol- 
lars, the  court  should  have  submitted  the  requested  charge  on  said  phase  of 
the  case.  Following  Loving  v.  State,  44  Texas  Crim.  App..  375,  and  other 
cases. 

Appeal  from  the  District  Court  of  Floyd.  Tried  below  befor*  the 
Honorable  R.  C.  Joiner. 

Appeal  from  a  conviction  of  embezzlement;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Kenneth  Bain,  for  appellant. — Cited  Eilers  v.  Stat€,  30  S.  W.  Rep., 
811. 

As  to  question  of  book  entries :     Davis  v.  State,  136  S.  W.  Rep.,  45. 
On  question  of  court's  charge:  Godsoe  v.  State,  108  S.  W.  Rep.,  388. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

• 
MORROW,  Judge. — The  conviction  is  for  embezzlement.  The  ap- 
pellant was  the  agent  of  a  corporation  dealing  in  oil,  with  a  principal 
office  at  Port  Worth  in  this  State,  and  local  office  at  Ploydada.  The 
method  of  doing  business  and  keeping  accounts  was  that  appellant, 
in  making  sales  of  oil  for  either  cash  or  credit,  was  required  to  keep 
a  record  and  make  reports  and  remittances,  blanks  being  furnished  by 
the  corporation.  It  was  the  custom  to  make  a  separate  record  of  each 
transaction,  thus  a  book  was  furnished  on  which  the  sale  and  the 
amount  was  recorded,  dated,  and  signed  by  the  purchaser.  This  book 
was  made  with  carbon  so  that  an  original  and  two  carbon  impressions 
were  taken.  The  original  was  delivered  to  the  purchaser,  one  of  the 
carbons  sent  to  the  principal  office,  and  the  other  retained  in  the  local 
office.  If  this  sale  slip  represented  a  cash  transaction,  exchange  or 
cashier's  check  was  to  accompany.  If  it  represented  a  credit  transac- 
tion, a  charge  was  made  against  the  purchaser  upon  the  books  of  the 
company  at  the  central  office.  These  slips  bore  a  serial  number.  On 
the  17th  of  August  a  sale  amounting  to  $70.10  was  made  to  Pope,  and 
the  ticket  bore  the  serial  number  292941.  On  receipt  of  the  ticket  the 
proper  charge  was  made  upon  the  books  of  the  company  at  Port  Worth. 
On  the  19th  of  August  appellant  collected  from  Pope  $70.10,  in  pay- 
ment of  the  account  made  on  the  17th  of  August.  Pope  made  the  pay- 
ment by  check,  payable  to  the  appellant,  drawn  on  the  First  State 
Bank  of  Ploydada.  At  that  time  appellant  had  an  account  in  the 
same  bank,  showing  a  credit  balance  of  $71.64,  and  on  receipt  of  the 
check  from  Pope  it  was  deposited  to  appellant's  credit  together  with 
other  funds,  making  the  total  deposit  on  that  day  $87.35.  Against  this 
account  he  at  once  drew  a  check  for  $140.84,  with  which  he  purchased 
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a  cashier's  check  payable  to  the  oil  company,  and  which  he  immediately 
remitted  to  the  oflQce  in  Port  Worth,  accompanied  by  certain  tickets 
designed  '^Cash  Sales  Collections,"  these  tickets  aggregating  $122. 
The  remitance  was  also  accompanied  by  memorandum  showing  credit 
Sales  Collections  amounting  to  $18.50.  The  Cash  Sales  Collection 
tickets  did  not  name  the  purchaser.  One  of  them  was  for  an  item  of 
$60.50..  Other  than  as  may  be  inferred  from  the  tickets  accompanying 
the  remittance,  nothing  is  shown  by  the  evidence;  that  is  to  say,  no 
direct  testimony  was  given  showing  any  unremitted  sales  or  collections 
other  than  the  $70.10,  except  that  a  witness  for  the  State  was  per- 
mitted over  appellant  *s  objection  to  testify  that  no  remittance  cover- 
ing the  sale  to  Pope  had  been  made.  This  witness  was  an  employee 
of  the  company,  and  while  not  a  keeper  of  its  books,  they  were  kept 
under  his  supervision,  and  we  think  the  circumstances  detailed  by  him 
were  suflBcient  to  permit  him  to  testify  to  the  correctness  of  the  books 
of  account  kept  under  his  supervision.  But  in  the  absence  of  the  pro- 
duction of  the  books,  and  the  verification  by  him  of  their  correctness, 
we  think  it  was  not  competent  to  state  his  conclusions  touching  their 
contents,  and  this,  we  think,  was  the  character  of  his  testimony  to  the 
eflfect  that  the  account  of  the  Pope  sale  had  not  been  collected.  He 
did  not,  as  we  understand  it,  purport  to  speak  from  personal  knowl- 
edge, but  from  knowledge  of  the  books  which  were  under  his  control, 
available  to  the  State,  and  which,  if  there  contents  were  desired,  should 
have  been  produced.  Moore  v.  State,  83  Texas  318,  208  S.  W.  Rep., 
918. 

The  court  in  his  charge  instructed  the  jury  in  substance  that  if 
appellant  received  from  Pope  $70.10  for  his  principal,  and  '*did  em- 
bezzle, fraudulently  misapply,  or  convert  to  his  own  use  said  money, 
or  any  part  thereof  over  $50,  you  will  find  the  defendant  guilty."  He 
also  instructed  them  in  substance  that  if  appellant  remitted  the  $70.10 
in  payment  of  the  Pope  account,  or  thereafter  paid  it,  to  acquit  him. 
The  appellant  sought  to  have  the  jury  told  that  the  deposit  of  the 
$70.10  to  his  credit  in  the  bank,  unless  done  with  fraudulent  intent, 
would  not  be  a  conversion.  We  think  the  circumstances  were  such 
as  to  demand  such  a  charge  on  request.  There  was  evidence  that  it 
was  not  contemplated  that  appellant  would  remit  the  checks  received, 
but  that  he  would  use  the  funds  in  the  purchase  of  exchange  or 
cashier's  check,  and,  as  we  understand  the  State's  testimony,  it  was 
not  contemplated  that  a  separate  remittance  was  to  be  made  of  each 
sale  or  collection,  but  the  aggregate  amount  of  the  day's  business  was 
to  be  embraced  in  a  single  cashier's  check.  In  various  ways  the  ap- 
pellant criticised  the  court's  charge,  among  others  contending  that  if 
not  all  then  certainly  the  greatest  part  of  the  $70.10  collected  from 
Pope  was,  on  the  day  of  its  collection,  remitted  to  his  principal,  and 
that  the  memorandum  accompanying  the  cashier's  check  for  $140  con- 
tained an  item  of  $60.50,  described  as  **Cash  Sales  Collections,"  the 
meaning  of  which  was  not  otherwise  explained ;  that  it  was  not  com- 
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petent  for  the  court,  as  a  matter  of  law,  to  determine  that  this  item 
did  not  include  at  least  a  part  of  the  money  collected  from  Pope ;  and 
that  the  charge  was  incomplete  in  failing  to  aiBmatively  present  to 
the  jury  the  view  of  the  case  that  would  enable  them  to  have  determin- 
ed this  matter,  and  to  have  drawn,  if  they  would,  the  inference  from 
the  circumstances  that  the  transaction  did  not  evidence  a  fraudulent 
appropriation  of  the  $70.10  to  the  use  of  appellant,  and  particularly 
that  it  did  not  evidence  a  fraudulent  appropriation  of  an  amount 
thereof  exceeding  $50.  In  view  of  the  record,  we  think  this  view 
of  the  case  should  have  been  submitted  to  the  jury  in  an  appropriate 
charge,  and  that  they  should  have  been  affirmatively  told  that  al- 
though there  was  a  fraudulent  appropriation  of  a  part  of  the  $70.10 
that  the  conviction  could  not  be  for  more  than  a  misdemeanor  offense 
if  the  am6unt  thus  appropriated  was  less  than  the  sum  of  $50.  Loving 
V.  State,  44  Texas  Crim.  Rep.,  375 ;  Day  v.  State,  71  Texas  Crim.  Rep., 
414,  159  S.  W.  Rep.,  1186;  Goodsoe  v.  State,  52  Texas  Crim.  Rep., 
627. 

The  evidence  that  at  the  time  the  appellant  remitted  the  $140.84 
he  did  not  include  funds  due  because  of  the  Pope  account  or  that  the 
remittance  did  not  cover  all  that  was  due  by  him,  is  not  so  conclusive 
as  to  relieve  the  court  from  submitting  the  question  tc  the  jury  in  a 
manner  more  comprehensive  than  was  done  in  the  charge  given,  which 
was  meager  and  abstract  in  its  nature. 

We  have  examined  the  other  questions  presented  and  arising  front 
the  record,  and  find  nothing  likely  tc  occur  upon  another  trial  re 
quiring  further  notice 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Sylvester  Watts  v.  The  State. 
No.  6845.     Decided  June  2,  1920. 

1. — Murder— Manslaughter — Argument  of  Counsel — Husband  and  Wife. 

Upoc  trial  of  murder  and  a  conviction  of  manslaughter,  there  was  no 
reversible  error  in  the  argument  of  counsel  in  referring  to  the  failure  of 
defendant  to  make  proof  of  certain  facts  which  the  evidence  suggested  were 
within  the  knowledge  of  his  wife,  defendant  claiming  insulting  conduct  oy 
the  deceased  to  his  wife.  Following  Mercer  v.  State,  17  Texas  Crim.  App.. 
467. 

2. — Same — Cross-Ezamlnatlon  of  Witness — ^BiU  of  Exceptions — Presumption. 

In  the  absence  of  a  sufficient  bill  of  exceptions  disclosing  the  surround- 
ing facts,  the  cross-examination  of  defendant's  witness  may  have  been  en- 
tirely germane  to  the  issue,  and  the  court  must  indulge  in  the  presumption 
that  the  trial  court  did  not  erroneously  sanction  the  introduction  of  Im- 
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proper  testimony,  or  permit  the  prosecuting  officer  to  transgress  the  rules 
controlling  cross-examination  of  defendant  and  his  witness.  Following 
Barkman  v.  State.  41  Texas  Crim.  Rep.,  108,  and  other  cases. 

3. — Same — Sufficiency  of  the  Evidence. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
record  on  appeal  showed  that  no  phase  of  the  evidence  would  have  warranted 
a  verdict  for  a  lower  degree  of  homicide,  etc..  there  was  no  reversible  error. 

Appeal  from  the  District  Court  of  Augustine.  Tried  below  before 
the  Honorable  \V.  T.  Davis,  Special  Judge 

Appeal  from  a  conviction  of  manslaughter;  penalty,  five  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M,  Owsley.  Assistant  Attorney  General,  for  the  State. — On 
question  of  State's  counsel  comment  on  failure  of  defendant's  wife 
to  testify:  Gomez  v.  State,  170  S.  W.  Rep.,  713;  Pondren  169  S.  W. 
Rep.,  416.  Black  v.  State,  143  S.  W.  Rep..  932 ;  Battles  v.  State,  109 
S.  W.  Rep.,  195. 

MORROW.  Judge. — Upon  indictment  for  murder,  the  conviction 
was  for  manslaughter,  and  punishment  fixed  at  confinement  in  the 
penitentiary  for  ^  period  of  five  years  That  the  deceased  was  shot 
and  killed  by  the  appellant  is  not  controverted.  A  shotgun  loaded  with 
buckshot  was  used,  fired  at  close  range,  the  shots  striking  deceased 
on  the  side  of  the  face,  neck,  and  shoulder.  Circumstances  unneces- 
sary to  relate  were  relied  upon  by  the  State  in  support  of  its  theory 
that  the  appellant  lay  in  wait  for  the  deceased,  and  shot  him  from 
ambush  whUe  he  was  driving  his  mules  hitched  to  his  wagon.  The 
appellant's  theory,  developed  from  his  evidence,  was  that,  angered  by 
the  attentions  of  the  deceased  to  the  wife  of  appellant,  he  armed  him- 
self, sought  a  meetmg  with  deceased,  and  killed  him. 

The  correctness  of  the  court's  charge  in  the  selection  of  the  issues. 
and  the  manner  of  their  submission,  is  not  called  in  question.  The 
bill  complaining  of  the  tailure  of  the  appellant  to  make  proof  of  cer- 
tain facts  which  the  evidence  suggested  were  within  the  knowledge  of 
nis  wife,  discloses  no  just  cause  for  complaint.  The  conduct  of  the  de- 
'^•eased  toward  her  was  an  important  and  controverted  issue  in  the 
case.  Her  testimony  upon  it  was  available  to  the  appellant,  and  not 
available  to  the  state  The  ruling  of  the  trial  court  was  in  accord  with 
that  announced  by  this  court  in  Mercer  v.  State,  17  Texas  Crim.  App., 
467,  m  which  it  is  said: 

**Her  knowledge  of  the  facts,  whatever  that  knowledge  might  be, 
was  at  his  command,  was  within  his  reach,  and  without  he  produced  it, 
or  consented  to  its  production,  it  was  a  sealed  book  which  no  human 
tribunal  could  open."  ,  ^  . 
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Under  these  circumstances,  we  think  the  prosecuting  attorney  was 
justified  in  the  remarks  complained  of.  Others  cases  giving  sanction  to 
the  rule  are  collated  in  Rose's  Notes  on  Texas  Reports,  vol.  5,  p.  431. 

The  bill  complaining  of  the  cross-examination  of  the  appellant's  wit- 
ness, George  Martin,  to  the  effect  that  he  also  went  by  the  name  of 
George  Lewis,  fails  to  disclose  error.  The  surrounding  facta  are  not 
disclosed,  and  for  all  that  appears  the  cross-examination  may  have 
been  entirely  germane  to  his  examination  upon  behalf  of  the  appellant. 
The  same  is  true  with  reference  to  the  witness  Lee  Lacy  and  the 
witness  Neely  Watts,  as  well  as  that  taken  to  the  cross-examination 
of  appellant.  This  court  must  indulge  the  presumption  that  the  trial 
court  did  not  erroneously  sanction  the  introduction  of  improper  testi- 
mony, or  permit  the  prosecuting  officer  to  transgress  the  rules  con- 
trolling cross-examination  of  the  appellant  and  his  witnesses,  and  this 
presumption  must  prevail  in  the  instant  case  in  the  absence  of  any 
statement  in  the  bill  of  the  proceedings  or  attendant  circumstances 
such  as  will  enable  the  appellate  court  to  know  as  a  certainty  that  an 
error  was  committed.  Barkman  v.  State,  41  Texas  Grim.  Rep.,  108; 
Thompson  v.  State,  29  Texas  Grim.  App.,  208:  Spencer  v.  State,  61 
Texas  Grim.  Rep.,  62;  Eldrige  v.  State,  12  Texas  Grim.  App.,  208; 
Cordova  v.  State,  6  Texas  Grim.  App.,  447.  No  phase  of  the  evidence 
would  have  warranted  a  verdict  for  a  lower  degree  of  homicide  than 
that  which  was  accorded  appellant,  and  no  violation  of  the  rules  of 
procedure  is  pointed  out  which  would  tend  to  show  that  the  verdict 
rendered  was  not  that  of  an  impartial  jury  in  a  trial  fairly  and  legally 
conducted. 

The  judgment  is  affirmed. 

Affirmed. 


Ben  Hasley,  Jr.,  v.  The  State. 
No.  5836.    Decided  June  2,  1920. 

1. — ^Burglary — ^Indictment — Ownership. 

Where,  upon  trial  of  burglary  the  indictment  alleged  that  the  house 
was  then  and  there  under  the  control  of  F.  J.  Spence.  without  giving  fur- 
ther  description  of  the  house,  there  was  no  error  in  overruling  the  motion 
to  quash.  Following:  Pyland  v.  State,  33  Texas  Civ.  App..  382;  and  other 
cases. 

2 — Same — ^AccompUce — Corroboration — SuflLciency  of  the  Evidence. 

Where,  upon  trial  of  burglary,  the  evidence  of  the  accomplice  was 
sufficiently  corroborated  to  connect  the  defendant  with  the  commission  of 
the  offense,  there  was  no  reversible  error. 

3. — Same^Care,  Management  and  Control — Charge  of  Court— Hired  Man. 

Where,  upon  trial  of  burglary  the  evidence  showed  that  the  alleged 
manager  of  the  house  was  in  actual  care,  control  and  management  thereof. 
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the  house  In  question  being  a  mule  barn  on  a  certain  ranch,  one  who  work- 
ed around  the  barn,  fed  the  stock  and  kept  the  harness,  etc.,  was  not  the 
actual  manager,  and  there  was  no  error  in  refusing  a  charge  that  if  the 
care,  management  and  control  of  the  barn  was  in  such  hired  man's  care, 
they  must  acquit 

4. — Same — Bules  Stated — Joint  Control — ^Law  of  Theft. 

Care,  control,  and  management  are  not  necessarily  exclusive  in  one 
person,  but  may  be  joint  and  several,  within  the  comprehension  of  the  law 
of  theft,  and  unless  the  evidence  raises  the  issue  of  exclusive  care,  control 
and  management  in  some  other  person  than  the  one  named  as  the  owner  in 
the  indictment,  it  is  not  necessary  to  present  such  issue  to  the  jury. 

5. — Same — Bequested  Charges — Main  Charge. 

Where  the  requested  charges  on  the  corroboration  of  the  accomplice's 
testimony  were  included  in  the  main  charge,  there  was  no  error  in  refusing 
them. 

6. — Same — Evidence — Ownership. 

Upon  trial  of  burglary,  involving  the  question  of  ownership,  there  was 
no  error  in  admitting  testimony  that  the  alleged  owner  named  in  the  in- 
dictment employed  and  discharged  men  who  worked  on  the  place. 

7. — Same — ^Evidence — ^Practice  in  District  Oonrt — Discretion  of  Court. 

Upon  trial  of  burglary  there  was  no  reversible  error  in  admitting 
State's  testimony  with  reference  to  tracks  after  defendant  had  closed  his 
case,  and  which  was  not  in  rebuttal,  as  this  matter  was  left  largely  to  the 
discretion  of  the  court,  no  abuse  having  been  shown. 

8. — Same — Evidences-Preliminary   lOatter — Impeaching   Testimony. 

Questions  that  are  purely  ancillary,  and  which  only  form  a  part  of 
some  predicate  and  but  lead  up  to  the  matter  at  issue  are  not  subject  to  the 
objections  that  they  are  immaterial,  unless  they  contain  something  hurtful 
within  themselves,  and  there  was,  therefore,  no  error  in  the  questions  pro- 
pounded to  the  deputy  sheriff  as  to  whether  he  had  served  an  attachment 
on  a  certain  witness  leading  up  to  a  certain  conversation  which  the  State 
was  seeking  to  impeach. 

9. — Same — Evidences-Declarations  of  Third  Party. 

There  was  error  in  admitting  certain  testimony  as  to  certain  state- 
ments between  witness  and  another,  which  was  clearly  hearsay  and  inad- 
missible; and  a  witness  could  not  be  impeached  by  proof  of  a  conversation 
between  other  people,  at  which  neither  he  nor  defendant  was  present. 

IC. — Same — Conduct  of  District  Attorney— Practice  in  District  Court. 

While  the  statements  of  the  district  attorney  made  in  the  presence  of 
the  jury,  relative  to  certain  matters  which  he  sought  to  bring  out  concern- 
ing a  certain  witness,  were  improper,  there  was  no  reversible  error,  as  ob- 
jections were  sustained  thereto. 

11 — Sames-Evidences-Bill  of  Exceptions— Bule  Stated. 

The  rule  is  well  established  that  if  the  witness  unequivocally  admits 
making  the  statements,  that  ends  the  matter,  and  there  is  no  need  of  fur- 
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th^r  proof.  But  if  the  matter  Is  not  clear,  or  is  partially  admitted  or  de- 
nied, then  such  impeaching  testimony  is  admissible,  and  there  being  no 
predicate  laid,  the  testimony  as  to  certain  conversations  between  witnesses 
should   not  have  been  admitted. 

12. — Same — ^Argument  of  Counsel — ^Practice  on  Appeal. 

Where  the  matters  complained  of  in  the  argument  of  State's  counsel 
would  probably  not  occur  upon  another  trial,  they  need  not  be  considered. 

Appeal  from  the  District  Court  of  Matagorda.  Tried  below  before 
the  Honorable  M.  W.  Munson. 

Appeal  from  a  conviction  of  burglary;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Jno.  E.  Linn  and  Styles,  Krause  (£  Erickson,  for  appellant. — On 
question  of  motion  to  quash  indictment :  Seroggins  v.  State,  35  S.  W. 
Rep.,  968 ;  Mace  v.  State,  9  Texas  Crim.  App.,  Ill ;  Knuckles  v.  State, 
114  S.  W.  Rep.,  326;  Jones  v.  State,  117  S.  W.  Rep.,  127;  Kelly  v. 
State,  149  S.  W.  Rep..  110;  McDonald  v.  State,  152  S.  W.  Rep.,  1061; 
Whorton  v.  State,  151  S.  W.  Rep.,  300,  and  cases  cited  in  opinion. 

On  question  of  want  of  corroboration:  Gabrielskie  v.  State,  13 
Texas  Crim.  App..  441 ;  Jones  v.  State,  129  S.  W.  Rep.,  1118 ;  Maibaum 
V.  State,  128  S.  W.  Rep.,  378 ;  Fair  v.  State,  160  S.  W.  Rep.,  1187. 

On  question  of  court's  refusal  to  charge  on  ownership  of  hired 
man :  Shamburger  v.  State,  24  Texas  Crim.  App.,  457 ;  Crook  v.  State, 
27  id.,  242 ;  Moore  v.  State,  28  id.,  378 ;  Johnson  v.  State,  29  id.,  152. 

On  question  of  conversation  between  third  parties  in  defendant's 
absence :  Barbee  v.  State.  23  Texas  Crim.  App.,  199 ;  Hart  v.  State, 
121  S.  W.  Rep.,  508;  Figaroa  v.  State,  127  S.  W.  Rep.,  193. 

On  question  of  argument  of  counsel:  Pace  v.  State,  124  S.  W. 
Rep.,  949:  Kirksie  v.  State,  135  S.  W.  Rep.,  124. 

On  question  of  impeaching  witness:  Williams  v.  State,  3  Texas 
Crim.  App.,  420;  Wilson  v.  State,  154  S.  W.  Rep.,  1015. 

Alv'tn  M.  Owsley.  Assistant  Attorney  General,  for  the  State. 

LATTIMORE.  Judge. — Appellant  was  convicted  of  burglary  in  the 
District  Court  of  Matagorda  County,  and  his  punishment  fixed  at  two 
years  confinement  in  the  State  penitentiary. 

A  motion  to  quash  the  indictment  is  based  on  the  fact  that  there  was 
no  other  description  of  the  house  in  question,  save  and  except  that 
it  was  then  and  there  under  the  control  of  F.  J.  Spence.  If  it  is 
necessary  in  a  burglary  indictment  that  it  be  alleged  that  the  house 
in  question  is  owned,  occupied,  and  controlled,  or  is  under  the  care 
control  and  management  of  any  persons,  then  the  motion  should  have 
been  sustained.  The  direct  question  does  not  seem  to  have  been  up 
in  this  State,  within  our  knowledge.     There  appears  nothing  in  our 
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burglary  statutes,  other  than  those  relating  to  the  burglary  of  a  private 
residence,  which  in  terms  requires  any  averment  of  occupancy,  owner- 
ship, or  other  description  of  the  house  alleged  to  have  been  burglarized. 
It  is  necessarily  true,  however,  that  an  indictment  for  this  offense  must 
conform  to  the  general  requirement  that  whatever  is  necessary  to  be 
proved  must  be  alleged ;  and  also  that  there  must  be  such  certainty  in 
the  allegation  as  will  put  the  accused  on  notice,  and  enable  him  to 
plead  the  judgment  rendered  in  bar  of  subsequent  prosecutions  for  the 
same  offense.  If  the  averment  that  the  house  in  question  was  then  and 
there  under  the  control  of  F.  J.  Spence,  individualizes  the  house,  and 
would  enable  the  accused  to  plead  in  bar  the  judgment  rendered, 
this  would  seem  to  meet  the  demands  of  the  law.  Examining  our 
authorities,  we  find  that  we  have  upheld  indictments  where  the  descrip- 
tion of  the  house  was,  that  it  was  ** occupied  and  controlled  by" — 
Pyland  v.  State,  26  S.  W.  R.,  621.  Control  means  to  manage,  to 
govern,  to  have  authority  over,  etc.  Anderson  v.  Stockdale,  32  Texas 
Rep.,  64.  Control  and  management  are  synonymous.  Youngsworth 
v.  Jewell,  15  Nev.,  45.  In  the  Lamater  case,  42  S.  W.  Rep.,  304,  the 
trial  court  charged  the  jury  that  a  person  who  is  in  direct  control  of 
the  house,  and  has  the  exclusive  management  and  control  of  the  prop- 
perty  therein,  is  in  law  the  occupant  of  said  house,  and  the  owner  of 
such  property.  In  an  opinion  handed  down  by  the  present  Presiding 
Judge  of  this  Court,  this  charge  of  the  lower  court  was  upheld.  In 
the  instant  case,  the  house  in  question  was  a  mule  barn,  the  same  be- 
ing a  building  about  150  feet  long  by  20  feet  wide,  and  having  a 
harness  room  at  one  end,  and  a  feed  room  at  the  other.  This  building 
was  located  upon  the  farm  of  a  Mr.  Stoddard,  who  seems  to  have  had 
several  other  farms  and  much  other  business;  each  of  said  farms  be- 
ing entrusted  to  the  management  of  a  local  manager,  who  was  charged 
with  the  duty  of  looking  after  all  of  the  affairs  of  the  same,  including 
the  employment  and  discharge  of  men  who  had  various  duties  to  per- 
form under  the  direction  of  the  local  manager  of  the  particular  farm. 
Mr.  F.  J.  Spence  was  the  manager  of  the  farm  on  which  was  located 
the  mule  barn  in  question,  and  the  burglarized  building  was  occupied 
on  the  night  in  question  actually  by  the  harness  and  mules;  but  the 
same  was  under  the  control  of  Mr.  Spence.  We  think  a  plea  in  bar  of 
any  subsequent  prosecution  would  needs  be  upheld  under  these  facts, 
and  that  the  allegation  of  control  of  the  house  was  all  that  was  neces- 
sary, and  that  the  motion  to  quash  was  properly  overruled.  We  think 
the  house  alleged  to  have  been  burglarized  was  sufiBciently  described 
to  identify  it.  What  we  have  said  will  also  dispose  of  the  contention 
that  the  trial  court  should  not  have  charged  the  jury  that  the  offense 
was  made  out,  if  it  showed  burglary  of  a  house  then  and  there  under 
the  control  of  F.  J.  Spence. 

Appellant  urges  the  insufficiency  of  the  evidence  to  corroborate  the 
accomplice,  and  insists  that  the  trial  court  should  have  granted  his 
request  for  an  instructed  verdict  of  not  guilty.    As  stated,  the  premises 
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alleged  to  have  been  burglarized,  was  a  mule  bam,  and  it  was  shown  in 
testimony  that  most  of  the  harness  was  kept  in  the  harness  room  at  one 
end  of  said  barn,  but  because  of  lack  of  room,  some  of  said  harness 
was  hung  on  pegs  out  in  the  barn.  It  was  stated  that  the  mule  bam 
was  open,  but  that  every  night  the  harness  room,  which  had  only  one 
door,  was  closed,  and  the  door  fastened  by  a  peg  which  fitted  into  a 
staple.  It  was  testified  that  said  door  was  so  closed  and  fastened  on 
the  night  in  question.  Some  harness  was  taken  from  both  the  open 
shed  and  out  of  the  harness  room.  On  the  morning  after  the  alleged 
burglary,  an  examination  disclosed  that  seventeen  collars,  twelve 
bridles,  ten  lines,  and  seven  sets  of  harness  were  missing.  A  search  for 
some  evidence  as  to  how  the  property  was  taken,  disclosed  the  fact 
that  near  a  corner  of  the  barn  lot,  a  hack  or  light  wagon  had  been 
hitched  the  night  before,  the  indications  being  that  the  team  had 
stood  at  said  place  for  some  time,  the  ground  being  much  trampled. 
A  peculiarly  large  track,  showing  no  heel  to  the  shoe,  and  part  of  the 
sole  gone,  was  observed,  and  also  another  and  different  track  was 
testified  to  at  the  place  where  the  hack  had  been  hitched.  Witnesses 
took  the  trial  of  this  hack,  and  followed  it  for  several  miles,  there  hav- 
ing been  a  very  recent  rain,  which  enabled  them  to  easily  follow  the 
tracks.  The  witnesses,  following  the  trail,  finally  came  to  a  place 
where  the  hack  stopped,  which  was  near  a  pasture  belonging  to  ap- 
pellant; and  at  a  point  a  short  distance  away  from  the  place  where 
the  hack  stopped,  most  of  the  alleged  stolen  harness  was  found.  The 
hack  was  then  traced  from  the  point  where  it  stopped,  to  appellant's 
house,  and  from  there  to  the  home  of  one  Shannon. 

Albert  Dadrick  was  placed  on  the  stand  by  the  State,  and  in  his 
testimony  stated  that  he  went  with  the  appellant,  at  appellant's 
solicitation,  on  the  night  in  question,  and  assisted  him  in  the  removal 
of  the  harness,  and  accompanied  him  from  the  place  where  the  harness 
was  stolen,  along  various  roads,  crossing  the  Tres  Palacios  River, 
and  on  up  Wilson  Creek  bottom,  where,  according  to  Dadrick,  the 
parties  concealed  the  harness  in  a  thicket,  at  which  place  he  said  they 
separated,  he,  Dadrick,  going  on  to  the  home  of  some  kinsman  named 
Smith,  and  appellant  taking  the  hack  and  team  on  with  him.  This 
witness  said  the  hack  and  the  team,  which  was  composed  of  two  gray 
mules,  belonged  to  Shannon,  and  was  borrowed  by  appellant  from 
Shannon  on  the  Sunday  afternoon  preceding  the  night  of  the  burglary. 
This  witness  further  testified  that  as  he  and  appellant  drove  the  hack 
along  on  the  night  of  the  burglary,  at  the  Tres  Palacios  bridge,  they 
met  some  men  in  a  buggy,  and  that  they,  he  and  appellant,  had  to 
back  their  hack  off  the  bridge.  He  also  testified  that  a  little  later,  his 
party  passed  Mr.  Legg  and  Mr.  Spoor.  The  State  placed  upon 
the  stand  the  witnesses  Legg  and  Spoor,  both  of  whom  testified  that 
on  the  night  of  the  burglary,  between  eleven  and  twelve  o'clock,  they 
were  passed  on  the  road  by  two  negro  men  in  a  hack,  the  team  being 
composed  of  gray  or  grayish  animals;  and  one  of  the  witnesses  describe 
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ed  the  animals  as  mules.  The  State  also  placed  on  the  witness  stand, 
Jim  and  Tom  Allison,  who  testified  that  they  were  in  a  buggy,  and  met 
two  negros  on  the  bridge  over  the  Tres  Palacios ;  that  the  negroes  were 
driving  a  hack,  and  that  the  witness  helped  back  said  hack  off  the 
bridge.  One  of  these  men  remembered  that  the  negroes  were  driving 
a  pair  of  gray  animals,  and  the  other  remembered  that  the  occasion 
was  Sunday  night,  January  26,  1919,  which  was  the  night  of  the 
burglary.  The  State  also  introduced  a  witness  named  Moore,  who 
testified  that  on  Sunday,  the  26th  of  January,  at  the  request  of  appel- 
lant, he  went  to  the  house  of  one  Shannon  and  hooked  up  a  team  of 
gray  mules  to  a  surrey,  which  he  brought  back  to  appellant's  house, 
and  that  the  appellant  and  the  accomplice  Dadrick,  got  into  the  sur- 
rey and  drove  off,  and  that  he  saw  said  outfit  in  the  possession  of  a 
negro  named  Slim  Davis,  who  worked  for  appellant,  early  the  next 
morning,  and  that  the  team  looked  like  it  was  about  played  out.  The 
only  rule  known  to  us  by  which  to  test  the  sufficiency  of  evidence  to 
corroborate  an  accomplice,  is  the  well  known  one  that  if  there  be  other 
evidence,  independent  of  that  of  the  accomplice,  which  tends  to  con- 
nect the  accused  with  the  commission  of  the  offense,  the  corroboration 
will  be  sufficient.  The  evidence  here  detailed  seems  to  us  to  sufficiently 
corroborate  the  accomplice  Dadrick.  It  not  only  shows  that  the  hack 
used  in  the  transportation  of  the  alleged  stolen  property  was  that  of 
Shannon,  but  that  it  was  borrowed  by  appellant  the  afternoon  pre- 
ceding the  night  of  the  burglary;  that  two  negro  men  participated  in 
the  burglary,  and  thereafter  accompanied  said  hack  along  the  road 
down  to  appellant's  pasture,  where  the  property  was  hidden,  and  that 
the  hack  was  driven  from  said  point  to  appellant's  house,  and  from 
there  back  to  Shannon's.  Both  the  appellant  and  Dadrick  were 
negroes.  In  our  opinion,  this  evidence  tends  to  connect  the  appellant 
with  the  commission  of  the  offense. 

Appellant  asked  a  charge  to  the  effect  that  if  the  care,  manage- 
ment and  control  of  the  barn  was  in  Gibbs,  the  jury  must  acquit.  The 
evidence  showed  that  Mr.  Spence,  who  was  the  local  manager  of  said 
plantation,  had  employed  Mr.  Gibbs  to  work  around  the  barn,  and  that 
Mr.  Gibbs 's  duties  were  to  see  to  the  feeding  of  the  stock,  that  the 
harness  was  kept  in  proper  places,  the  doors  shut,  etc.  The  other  hired 
men  put  away  the  harness  of  their  individual  teams,  and  got  the  same 
out  in  the  morning,  and  Gibbs  had  no  right  of  disposition  thereof,  or 
power  to  give  or  refuse  consent  to  the  lemoval  of  the  harness.  We 
think  it  clear  that  Mr.  Gibbs  was  but  the  hired  servant,  charged  witn 
the  custody,  under  the  supervision  of  Spence,  and  that  there  was  no 
evidence  supporting  any  other  theory,  so  as  to  make  it  needful  to  give 
the  special  charge  asked.  Moore  v.  S:ate,  59  Texas  Grim.  Rep.,  361; 
Lockett  V.  State,  59  Texas  Grim.  Rep.,  361, 129  S.  W.  Rep.,  627 ;  Suggs 
v.  State,  65  Texas  dim.  Rep.,  67,  143  S.  W.  Rep.,  615;  Hogg  v.  State, 
66  Texas  Grim.  Kep.,  252,  146  S.  W.  Rep.,  195.  Care,  control  and 
management  are  not  necessarily  exclasive  in  one  person,  but  may  be 

87  Tex.— 29  (     r\r\n\i> 

Digitized  by  VjOOv  Ic 


450  87  Texas  Criminal  Reports.  [Juncy 

joint  in  several,  within  the  comprehension  of  our  law  of  theft,  and 
unless  the  evidence  raises  the  issue  of  exclusive  care,  control  and  man- 
agement in  some  person  other  than  the  one  named  as  the  owner  in 
the  indictment,  it  is  not  necessary  to  present  such  issue  to  the  jury. 

Appellant  asked  a  special  charge  on  the  corroboration  necessary  in 
the  case  of  an  accomplice,  which  appears  to  be  almost  verbatim  the 
language  of  the  main  charge  on  that  point  and  which  was  properly 
refused  because  covered  by  the  charge  as  given. 

The  objection  to  the  question  of  the  State  to  the  witness  Spence, 
as  to  who  employed  and  discharged  the  men  who  worked  on  the  place, 
and  his  answer  that  he  did,  is  without  merit.  No  injury  could  possibly 
result  to  appellant  if  the  matter  was  really  irrelevant,  but  we  think 
this  evidence  admissible,  as  bearing  on  the  question  of  ownership  and 
control  of  the  property  taken  and  the  house  burglarized. 

Objection  was  made  to  certain  testimony  of  the  witness  Glover,  as 
to  tracks — that  same  was  offered  after  the  appellant  had  closed  his 
case,  and  was  not  in  rebuttal.  Under  our  practice,  the  order  of 
introduction  of  testimony  is  left  almost  wholly  to  the  discretion  of  the 
trial  court,  and  we  would  not  review  his  action  unless  it  was  made  to 
appear  that  injury  had  probably  resulted,  which  was  not  true  in  the 
instant  ease. 

Deputy  Sheriff  Jordan  was  asked  by  the  State  if  he  had  an  attach- 
ment for  the  witness  Harry  Sykes,  to  which  question  he  answered  af- 
firmatively. He  was  then  asked  if  he  made  any  effort  to  serve  same, 
which  he  also  answered  in  the  affirmative.  This  was  all  objected  to 
upon  the  ground  of  immateriality,  and  that  it  was  prejudicial  to 
appellant.  It  is  evident  that  the  questions  were  but  a  part  of,  and 
leading  up  to  the  conversation  had  by  said  Jordan  with  the  witness 
Sykes,  when  he  was  served  with  said  attachment,  upon  the  language 
of  which  conversation  the  State  was  seeking  to  impeach  Sykes.  We 
are  unable  to  see  anything  in  the  said  questions  and  ansivers  which 
could  cause  any  possible  injury.  Questions  that  are  purely  ancillary, 
and  which  only  form  a  part  of  some  predicate,  and  but  lead  up  to  the 
matters  at  issue,  are  not  subject  to  the  objection  that  they  are  im- 
material unless  they  contain  something  hurtful  within  themselves. 

Appellant  has  a  bill  of  exceptions  to  the  testimony  of  the  State 
witness  Lawson  Jordan,  as  to  statements  made  to  him  by  Harry  Sykes' 
mother.  It  appears  from  the  recitals  of  the  bill,  that  Jordan  went 
to  the  home  of  ]Mrs.  Sykes,  inquiring  for  her  son  Harry.  The  witness 
was  directed  by  State's  counsel  to  tell  what  Mrs.  Sykes  said  to  him 
on  that  occasion,  to  which  objection  was  made  that  such  testimony 
would  be  hearsay,  and  also  without  any  predicate,  and  inadmissible. 
The  trial  court  overruled  the  objection,  and  the  witness  answered  that 
Harry  Sykes*  mother  told  him  on  Tuesday  afternoon,  of  January  13, 
1920,  that  Harry  was  not  there;  that  he  had  been  gone  about  three 
weeks,  and  she  did  not  know  where  he  was.  This  testimony  was  hear- 
say and  inadmissible.  Harry  Sykes  had  testified  rather  strongly  for 
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the  appellant,  his  testimony,  if  true,  showing  him  to  have  been  in  the 
county  of  the  prosecution  at  the  time  of  the  alleged  burglary.  Mrs. 
Sykes,  the  mother  of  Harry,  and  the  party  with  whom  the  alleged 
conversation  was  had,  was  not  a  witness  in  the  case.  It  was  not  claim- 
ed that  appellant  was  present  when  this  supposed  conversation  took 
place  between  Jordan  and  Mrs.  Sykes,  and  we  are  unable  to  preceive 
any  theory  upon  which  the  testimony  could  have  been  held  admissible. 
We  are  of  opinion  that  Harry  Sykes  could  not  be  impeached  by  proof 
of  a  conversation  between  two  other  people,  at  which  neither  he  nor 
appellant  were  present,  even  though  it  be  admitted  that  one  of  them 
made  statements  in  such  conversation  which  would  tend  to  show  that 
the  testimony  given  by  Harry  Sykes  was  not  true.  This  evidence  was 
not  only  inadmissible,  but  capable  of  harm  to  appellant. 

We  think  the'statements  of  the  district  attorney,  made  in  the  pres- 
ence of  the  jury,  relative  to  certain  matters  which  he  sought  to  bring 
out  concerning  the  witness  Harry  Sykes,  were  improper,  but  as  il 
appears  from  the  bill  of  exceptions  that  the  trial  court  sustained  the 
objection,  and  as  the  case  must  be  reversed,  we  conclude  that  such  mat- 
ter will  not  again  arise. 

There  is  also  a  bill  of  exceptions  complaining  that  the  State  was 
permitted  to  introduce  certain  impeaching  statements  of  the  witness 
Jordan,  as  to  various  conversations  had  by  him  with  the  witness 
Sykes,  it  being  stated  in  the  bill  of  exceptions  that  the  witness  Sykes 
had  not  denied,  but  had  admitted  the  matters  and  statements  upon 
which  the  supposed  impeachment  rested.  The  rule  is  well  esablished 
that  if  the  witness  unequivocally  admits  making  the  statements,  that 
ends  the  matter,  and  there  is  no  need  of  proof  further;  but  if  the 
matter  is  not  clear,  or  is  partially  admitted  or  denied,  then  such  im- 
peaching testimony  is  admissible.  What  we  have  just  said  applies  to 
the  testimony  of  the  witness  Jordan  as  to  conversations  had  with 
witness  Sykes,  as  detailed  in  bill  of  exceptions  No.  9.  What  Sykes  said 
to  Jordan  out  of  the  presence  of  the  appellant  could  not  become  ad- 
missible, except  it  be  as  to  some  matter  material  in  this  case,  which 
was  made  admissible  by  reason  of  the  fact  that  an  apt  predicate  there- 
for had  been  laid  in  the  form  of  questions  propounded  to  Sykes,  and 
by  him  denied  in  whole  or  in  part. 

The  matters  complained  of  in  the  argument  of  State's  counsel  will 
probably  not  occur  upon  another  trial. 

For  the  errors  mentioned,  the  judgment  of  the  trial  court  will  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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Earl  Dawes  v.  The  State. 
No.  5825.    Decided  June  2,  1920. 

Trial  Judge— Bills  of  Exception — Practice  on  Appeal. 

Where  the  court  Judicially  knows  that  the  judge  who  signed  all  or- 
ders»  charges,  and  bills  of  exception  in  the  record  on  appeal  is  not  the  judge 
of  said  District  Court,  and  nothing  appears  in  the  record  how  any  speciat 
Judge  became  qualified  or  authorized  tc  act,  etc.,  the  Judgment  must  be 
reversed  and  the  cause  remanded. 

Appeal  from  the  District  Court  of  Wichita.  Tried  below  before  the 
Honorable  P.  A.  Martin,  Special  Judge. 

Appeal  from  a  conviction  of  theft ;  penalty,  two  years  imprisonmeni 
in  the  penitentiary. 

The  opinion  states  the  ease. 

T.  F.  Hunter,  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  of  felony  theft  ic 
tl;ie  District  Court  of  Wichita  County,  and  his  punishment  fixed  at  two 
years  confinement  in  the  penitentiary. 

This  Court  judicially  knows  that  Hon.  ?.  A.  Martin  is  not  judgt 
of  the  Thirtieth  Judicial  District  of  this  State  We  observe  that  hU 
orders,  charges,  and  bills  of  exception  in  this  record  are  signed  '  P.  A 
Martin,  Special  Judge.  30th  Judicial  District/  Nothing  appears  id 
the  record  showing  how  any  special  judge  became  qualified  or  author- 
ized to  act  herein,  or  that  any  oath  of  office  was  administered  to  him 
The  uniform  holding  of  this  Court  seems  to  be  that  such  facts  must 
appear  in  the  record.  McMurry  v.  State.  9  Texas  Crim  App.,  208; 
Thompson  v.  State,  9  Texas  Crim.  App.,  649;  Snow  v.  State.  11  Texas 
Crim.  App.,  99;  Perry  v.  State.  14  Texas  Crim.  App.,  167:  Smith  v. 
State,  24  Texas  Crim.  App.,  297;  Blanchette  v.  State,  29  Texas  Crim 
App.,  46:  Weatherford  v.  State,  28  S.  W.  Rep.,  814.:  Reed  v.  State. 
55  Texas  Crim.  Rep.,  138;  Summerlin  v.  State.  69  Texas  Crim.  Rep., 
275,  153  S.  W.  Rep.,  890. 

For  the  reason  that  no  such  authority  anywhere  appears  in  the 
record,  the  judgment  \&  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Ex  Parte  W.  A.  Albritton. 
No.  5165.    Decided  June  2,  1920. 

Habeas  Oorpiu — Civil  Snit — Jurisdiction — Supreme  Court. 

Where  relator  was  adjudged  guilty  of  contempt  in  violating  the  order 
of  the  District  Court  in  rendering  Judgment  in  a  civil  proceeding,  the  ap- 
plication for  writ  of  habeas  corpus  should  have  been  made  to  the  Supreme 
Court  of  Texas.  Following  Ex  parte  Houston,  219  S.  W.  Rep.,  826,  and 
other  cases. 

From  Harris  County. 

Origina]    Habeas   Corpus  proceedings  asking  release  from  arrest 
under  contempt  procedings  for  violating  orders  in  a  civil  suit. 
The  opinion  states  the  case. 
No  brief  on  file  for  relator. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — This  is  an  original  application  for  writ  of 
habeas  corpus.  Its  disposition  has  been  delayed  upon  request  of 
counsel  for  both  appellant  and  State,  pending  settlement  by  agreement 
of  a  civii  suit  out  of  which  the  injunction,  upon  the  violation  of  which 
the  contempt  was  founded,  grew. 

A  restraining  order  w-as  issued  in  this  civiJ  suit  requiring  the  re- 
lator to  refrain  from  cultivating  certain  cotton  on  his  premises  pend- 
ing the  disposition  of  the  suit.  He  was  adjudged  in  contempt  of  the 
District  Court  rendering  the  judgment,  and  from  the  restraint  under 
the  contempt  procedings  relief  is  sought.  The  relief  will  not  be  grant- 
ed for  the  reason  that  the  Supreme  Court  is  by  statute  given  authority 
to  entertain  applications  for  writs  of  habeas  corpus  in  cases  in  which 
the  restraint  grows  out  of  a  civil  case.  Revised  Statutes,  Art.  1529. 
In  deference  to  this  statute,  and  the  reasons  that  impelled  the  Legis- 
lature to  enact  it  as  stated,  in  various  decisions  of  this  court,  it  has 
refrained  from  granting  writs  of  habeas  corpus  in  cases  of  contempt 
growing  out  of  the  alleged  disobedience  of  an  order  entered  in  a  civil 
case  Ex  parte  Houston,  87  Texas  Crim.  Rep.,  8,  219,  S.  W.  Elep., 
826 :  Ex  parte  Alderette,  83  Texas  Crim.  Rep.,  358.  203  S.  W.  Rep., 
764 ;  Ex  parte  Gregory,  85  Texas  Crim.  Rep.,  115 ;  210  S.  W.  Rep.,  205. 

Following  this  precedent,  the  application  for  writ  of  habeas  corpus 
is  ordered  dismissed. 

Dismissed. 


Digitized  by  VjOOQ IC 


454  87  Texas  Criminal  Reports.  IJune, 

Elmer  Parham  v.  The  State. 
No.  57g2.     Decided  May  5.  1920. 

Rehearing  Granted  June  2,  1920. 

l^Theft  of  Automobile-^Attomey  and  Client — Postponement. 

Where,  upon  trial  of  theft  of  an  automobile  the  defendant  in  his  mo- 
tion for  continuance  or  postponement  on  account  of  the  absence  of  counsel, 
showed  that  the  latter  was  engaged  in  the  trial  of  cases  set  at  the  same 
time  that  the  defendant's  case  was  called  for  trial  in  another  county,  and 
that  a  postponement  of  the  case  for  the  presence  of  counsel  would  not  have 
operated  as  a  contlnuanccp  the  postponement  should  have  been  granted. 

2. — Same — BUIb  of  Exception — Transcript — Practice  on  Appeal. 

Where  it  was  shown  upon  motion  for  rehearing  that  two  of  the  bills  of 
exception  were  approved  by  the  Judge  subsequent  to  the  making  out  of  the 
transcript,  but  before  the  time  of  filing  same  had  expired,  the  same  should 
be  considered  on  their  merits;  and  the  same  showing  that  defendant  and 
his  companion  were  under  arrest  and  unwarned  when  they  made  state- 
ments amounting  to  confessions,  the  same  was  reversible  error  to  admit 
such  confessions  in  evidence. 

^. — Same — Other  Offenses — Charge  of  Court — Limiting  Testimony. 

Where  upon  trial  of  theft  of  an  automobile  testimony  with  reference 
to  another  offense  was  introduced  by  the  State,  and  the  court  failed  to 
limit  such  testimony  to  the  purpose  for  which  it  was  introduced,  the  same 
was  reversible  error.  ' 

Appeal  from  the  District  Court  of  Wichita.  Tried  below  before 
the  Honorable  P.  A.  Martin,  Special  Judge. 

Appeal  from  the  conviction  of  theft  of  an  automobile;  penalty,  two 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Jno.  T.  Spann,  for  appellant. — On  question  of  postponement  to 
secure  presence  of  counsel  who  was  unavoidably  absent :  Roe  v.  State, 
25  Texas  Crim.  App.,  33 ;  Tooke  v.  State,  23  id.,  10. 

On  question  of  other  offenses:  Alexander  v.  State,  21  Texas,  Crim. 
App.,  406;  Ilinson  v.  State,  51  Texas  Crim.  Rep.,  102;  Gardner  v. 
State,  55  id.,  400. 

On  questions  of  confession :  Gaston  v.  State,  55  Texas  Crim.  Rep., 
270;  Martin  v.  State,  57  id.,  595. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  absence  of  counsel :  Usher  v.  State,  47  Texas  Crim.  Rep., 
95;  Mason  v.  State,  74  id.,  256. 

On  question  of  other  offenses:    Kaufman  v.  State,  159  S.  W.  Rep., 
60. 
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DAVIDSON,  Presiding  Judge. — Appellant  was  charged  with  and 
convicted  of  theft  of  an  automobile. 

When  the  case  was  called  for  trial,  appellant  presented  an  applica- 
tion for  a  continuance,  which  being  overruled  he  entered  a  plea  of 
guilty  and  was  awarded  by  the  jury  the  minimum  pimishment  of 
two  years.  The  application  is  not  signed  by  the  defendant.  There 
is,  however,  at  the  end  of  the  application  a  statement  of  the  clerk 
to  the  effect  that  it  was  subscribed  and  sworn  to  by  the  defendant  on 

the day  of  November,  1919,  and  the  clerk  placed  his  seal  on  it 

on  the day  of  December,  1919.    The  days  are  left  blank.     The 

application  is  based  on  the  absence  of  counsel  who  he  alleges  resided 
in  Dallas,  Texas.  Our  Constitution  provides  that  an  accused  may 
be  heard  by  himself  or  counsel,  or  both,  and  this  right  should  be 
accorded  him  in  a  proper  manner  and  under  appropriate  circum- 
stances. The  statement  as  shown  in  connection  with  the  application 
is  that  his  counsel  was  engaged  in  cases  set  in  court  in  Dallas  County ; 
that  they  came  up  about  the  same  time  that  this  case  was  tried,  and 
that  counsel  was  detained  by  reason  of  those  cases  in  Dallas.  Under 
the  decisions  of  this  court  we  are  of  opinion  this  is  not  a  sufficient 
showing.  There  was  no  attempt  made  by  appellant  to  re-set  his  ease 
in  order  to  give  his  attorney  an  opportunity  to  be  present.  He  only 
sought  to  continue  it  for  the  term.  This  question  has  been  decided 
adversely  to  appellant  in  JMason  v.  State,  74  Texas  Crim.  Rep.,  256, 
and  to  the  same  effect  is  Davis  v.  State,  69  Texas  Crim.  Rep.,  86,  154 
S.  W.  Rep.,  226  and  Usher  v.  State,  47  Texas  Crim.  Rep.,  95.  The 
Mason  case  is  in  point.  Doubtless  had  the  court  been  requested  to  re- 
set this  case  it  would  hiave  been  granted ;  at  least  there  is  no  attempt 
on  the  part  of  appellant  to  have  the  case  re-set  in  order  that  his  at- 
torney might  be  present. 

There  are  two  papers  in  the  record  purporting  to  be  bills  of  excep- 
tion but  neither  are  signed  nor  approved  by  the  judge.  There  is  a 
fourth  bill  which  was  reserved  to  the  action  of  the  court  with  reference 
to  the  testimony  of  two  State's  witnesses  in  that  the  court  failed  to 
limit  and  restrict  the  force  and  effect  of  their  testimony.  The  sub- 
stance of  their  testimony  was  that  appellant  and  two  others  came 
driving  to  the  depot  and  alighted  at  the  platform  and  began  taking 
**tool  joints."  When  the  boys  began  to  take  these  tool  joints  the 
witness,  Somerville,  who  was  guard  or  policeman  at  the  station,  ar 
rested  them.  He  was  not  aware  at  that  time  that  the  auto  they  were 
driving  was  the  one  with  which  he  was  later  charged  with  stealing. 
The  evidence  shows  that  the  auto  they  were  driving  had  been  stolen 
only  a  few  minutes  before  and  for  the  purpose  of  going  to  the  depot 
to  get  these  **tool  joints  ''  The  object  in  securing  the  joints  was  to 
get  money  to  pay  board.  The  testimony  of  the  other  witness,  who 
was  also  an  officer,  was  with  reference  to  statements  the  boys  made  to 
him  in  regard  to  these  matters.  These  statements  in  a  general  way 
may  be  stated  to  be  admissions  and  confessions  with  reference  both 
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to  the  taking  of  the  car  and  the  taking  of  the  tool  joints.  The  court 
did  not  limit  this  testimony  to  any  purpose,  and  after  the  trial  appel- 
lant filed  an  exception  to  the  failure  of  the  court  to  so  instruct  the 
jury.  As  the  matter  is  presented  it  cannot  be  considered.  There  was 
no  exception  taken  to  the  charge  at  the  time,  though  the  bill  recites 
that  the  charge  was  given  appellant  for  inspection.  The  reason  given 
why  an  exception  was  not  then  reserved  was  that  appellant  was  un- 
learned in  the  law  and  did  not  know  how  to  take  advantage  of  the 
situation  by  excepting.  This  would  hardly  furnish  a  reason  legally; 
but  in  any  event  under  the  circumstances  of  this  case  it  would  not 
present  any  serious  question  we  think.  Appellant  pleaded  guilty. 
The  State  introduced  evidence  in  accordance  with  the  statute  which 
requires  it  to  be  done  where  pleas  of  guilty  are  entered.  The  facts 
show  oeyond  any  question  or  debate  that  appellant  committed  the 
theft  of  the  auto,  and  that  he  drove  to  the  depot  a  short  distance  away, 
after  taking  the  auto,  to  get  the  tool  joints  and  was  arrested.  The 
minimum  punishment  was  assessed  under  a  plea  of  guilty. 

Finding  no  reversible  error  in  the  record  the  judgment  will  be 
affirmed. 

Affirmed. 

On  Rehearing  Jime  2,  1920. 

DAVIDSON,  Presiding  Judge. — On  a  former  day  of  the  term  the 
judgment  herein  was  affirmed.  One  question  in  the  case  was  decided 
on  the  theory  that  the  application  for  a  postponement,  as  now  claimed, 
was  only  an  application  for  a  continuance  for  the  term.  In  the  light 
of  the  motion  for  rehearing  and  a  more  careful  consideration  of  the 
record,  we  are  of  opinion  that  we  were  mistaken  with  reference  to  the 
full  import  of  the  application.  While  it  is  denominated  an  application 
for  continuance,  and  evidently  so  treated  by  the  trial  court, 
yet  there  is  a  request  made  of  the  court  if  the  continuance 
should  be  refused,  that  his  absent  counsel 's  presence  could  be  secured 
the  following  week.  So  this  application  may  be  considered  as  one 
in  the  alternative  for  a  continuance  or  postponement  on  account  of 
the  absence  of  counsel.  The  showing  made  by  the  application  is 
sufficient  so  far  as  the  absence  of  counsel  was  concerned.  He  resided 
in  Dallas  county  and  was  engaged  in  the  trial  of  cases  in  that  county  at 
the  time  that  this  case  was  called  for  trial,  and  those  cases  were  set  at 
the  same  term  in  Dallas  county  that  this  case  was  called  for  trial  in 
Wichita  County.  This  was  appellant  *s  only  counsel  and  upon  whom 
he  relied.  This  case  was  tried  on  the  4th  of  December,  1919.  The 
court  did  not  adjourn  until  the  28th  of  the  following  February.  A 
postponement  of  the  case  for  the  presence  of  counsel  would  not  have 
operated  as  a  continuance.  The  accused  was  not  defended  by  any 
attorney  during  the  trial.  After  his  application  was  overruled  he 
entered  a  plea  of  guilty.    The  suggestion  is  that  this  would  not  have 
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occurred  had  his  counsel  been  present  and  aided  in  the  defense.  The 
Constitution  provides  that  the  accused  shall  have  the  benefit  of  counsel 
if  he  desires.  This  is  a  valuable  right  and  one  that  has  been  rather 
strictly  enforced  by  the  courts.  We  are  of  opinion,  therefore,  that 
we  were  in  error  in  afBrming  the  judgment  from  this  view  point; 
that  appellant  was  entitled  to  a  postponement  that  his  counsel  might 
be  present  and  represent  him. 

It  was  noticed  in  the  former  opinion  there  were  two  bills  of  excep- 
tion in  the  record  which  were  not  approved  by  the  judge.  It  is  made 
to  appear  by  certificate  of  the  clerk  accompanying  this  motion  for  re- 
hearing that  both  bills  were  approved  by  the  judge  subsequent  to  the 
making  out  of  the  transcript,  and  the  record  of  the  office  of  the  dis- 
trict clerk  so  shows.  As  presented  we  are  of  opinion  the  bills  should 
be  considered.  It  is  show^n  by  the  record  that  the  court  adjourned 
on  the  28th  of  February.  Two  orders  of  extension  of  time,  amounting 
to  thirty  days,  were  granted  by  the  trial  judge  in  which  to  prepare 
bills  of  exception.  This  extension  would  have  expired  about  the  28th 
of  March.  The  transcript  was  made  out  -and  certified  by  the  clerk  of 
the  trial  court,  on  the  11th  of  March,  and  the  file  mark  here  shows  it 
to  have  been  filed  in  this  court  on  the  13th  of  March,  fifteen  days 
prior  to  the  expiration  of  the  time  allowed  by  the  trial  judge  for  the 
approving  and  filing  of  the  bills.  The  clerk  certifies  that  after  he 
made  out  the  transcript  and  forwarded  it  to  this  court  the  trial  judge 
approved  the  two  bills  in  question.  Under  the  order  of  the  trial  judge 
the  appellant  had  to  the  28th  of  March  in  which  to  have  approved 
and  filed  his  bills  of  exception.  The  transcript  should  not  have  been 
made  out  until  after  the  expiration  of  the  thirty  days.  These  bills  of 
exception  show  important  matters  for  the  appellant,  and  we  think 
show  erroneous  rulings  of  the  trial  court.  These  bills  show  that  the 
parties  were,  arrested,  three  in  number,  connected  with  the  alleged 
theft,  and  that  they  made  statements  amounting  to  confessions  to  the 
officers,  and  among  others  was  the  confession  made  by  appellant.  He 
was  unwarned,  under  arrest,  and  the  confession  was  not  in  writing. 
It  also  shows  the  confessions  of  two  of  appellant's  associates  separately 
made  were  in  separate  rooms  in  the  jail  from  each  other.  Their  testi- 
mony was  not  admissible. 

There  is  another  matter  that  might  be  mentioned  which  was  dis- 
cussed in  the  original  opinion.  It  is  this:  The  court  did  not  limit 
the  testimony  with  reference  to  an  extraneous  crime.  Appellant  w^as 
charged  with  the  theft  of  an  auto.  During  the  same  evening  or  night 
appellant  and  his  associates  were  arrested  for  the  theft  of  some 
*' joints."  This  testimony  was  introduced  and  the  court  failed  to  limit 
it.  There  was  an  exception  taken  to  the  charge  in  the  trial  court  be- 
fore it  was  read  to  the  jury.  Upon  another  trial  wx  are  of  opinion 
this  testimony  should  be  appropriately  limited  in  the  charge  of  the 
court.  It  had  an  important  bearing  upon  the  case.  The  contention  is 
made  that  in  taking  the  car  the  parties  did  not  intend  to  appropriate 
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it  but  only  to  use  it  for  the  purpose  of  conveying  the  joints  when 
taken,  and  appellant  undertook  to  segregate  himself  even  from  the 
taking  of  the  car.  These  matters  rather  emphasize  the  first  proposi- 
tion, that  is,  that  appellant  ought  to  have  had  an  opportunity  for  his 
counsel  to  be  present  and  assist  in  the  trial  of  the  case. 

For  the  reasons  indicated  the  motion  for  rehearing  is  granted,  the 
aflSrmance  is  set  aside,  and  the  judgment  now  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


MicARio  Alarcan  v.  The  State. 
No.  5851.     Decided  June  9,  1920. 

1 — Theft — Continaance — Bill  of  Exceptions. 

In  the  absence  of  a  bill  of  exceptions  to  the  overruling  of  an  applica- 
tion for  continuance,  the  matter  cannot  be  considered  on  appeal. 

2.'~Same — Sufficiency  of  the  Evidence. 

Where  upon  trial  of  theft  of  property  over  the  value  of  fifty  dollars, 
the  evidence  sustained  the  conviction  under  a  proper  charge  of  the  court, 
there  was  no  reversible  error. 

Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  the 
Honorable  F.  L.  Hawkins. 

Appeal  from  a  conviction  of  theft;  penalty,  three  years  imprison- 
ment in  the  penitentiary. 

No  brief  on  file  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  theft  of 
property  over  the  value  of  fifty  dollars. 

The  application  for  continuance  will  not  be  considered  because  the 
record  fails  to  show  an  exception  reserved  to  the  ruling  of  the  court 
refusing  it.    Branch  *8  Ann.  P.  C,  p.  183,  for  collation  of  many  cases. 

It  is  contended  that  the  evidence  is  not  sufficient  to  support  the  con- 
viction : 

1.  That  the  facts  do  not  show  the  value  of  the  property  to  be  in 
excess  of  fifty  dollars.  This  was  a  controverted  issue  upon  the  trial, 
defendant  introducing  such  evidence,  if  the  jury  believed  it,  to  have 
authorized  the  conviction  of  appellant  for  the  misdemeanor  theft. 
The  State's  evidence  justified  the  jury  in  concluding  that  the  property 
was  worth  over  fifty  dollars.  We  do  not  feel  justified  in  reversing 
a  judgment  because  the  jury  believed  the  State's  evidence  to  the  ex- 
clusion of  defendant's  testimony  where  the  State's  evidence  would 
justify  the  conclusion  of  the  jury. 
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2.     It  is  contended  the  evidence  is  not  suflBcient  to  connect  the  de- 
fendant with  the  burglary  of  the  house  from  which  the  property 
found  in  his  possession  was  taken.     This  is  a  case  of  circumstantial 
evidence.     It  is  uncontroverted  that  the  house  was  entered  and  the 
property  taken;  that  the  property  taken  was  in  a  trunk  which  was 
closed  and  fastened  by  its  owner ;  that  the  residents  were  away  from 
the  house  for  some  days,  and  during  their  absence  the  house  was 
entered,  the  trunk  broken  and  the  property  taken.    About  the  25th  of 
December,  1919,  appellant  carried  quite  a  lot  of  the  stolen  property 
in  a  suit  case  to  the  restaurant  of  Alberta  Perez  and  left  it.    This  was 
very  early  in  the  morning.     Mrs.  Perez  had  just  gotten  up  but  her 
husband  was  still  in  bed.    This  is  an  uncontroverted  fact  testified  by 
all  the  witnesses  who  testified  in  regard  to  the  matter,  including  ap- 
pellant.   Appellant  accounted  for  his  possession  of  the  property  by 
testifying  and  making  statements  to  the  same  effect,  that  about  eleven 
or  twelve  o'clock  at  night  prior  to  the  morning  he  left  the  suit  case 
at  Perez's  restaurant  an  unknown  Mexican  came  to  him,  having  the 
grip  in  possession,  and  asked  him  to  keep  it  until  he  went  to  and  re- 
turned from  Dallas,  which  would  be  about  a  week;  that  he  took  the 
grip,  which  contained  the  stolen  property,  and  early  the  next  morning 
carried  it  to  the  Perez  restaurant  and  left  it,  and  had  not  gone  back 
to  the  restaurant  from  that  time  until  his  arrest,  which  occurred  a  few 
days  later.    He  made  a  statement  to  the  same  effect  when  his  possession 
of  it  was  challenged.     He  further  testified  he  had  never  seen  the 
Mexican  before  and  did  not  know  him,  and  had  not  seen  him  since,  but 
that  if  the  Mexican  was  shown  to  him  he  thought  he  would  recognize 
him.    So  far  as  we  understand  this  record  appellant  made  no  attempt 
to  get  this  Mexican,  or  to  show  his  presence  at  the  time  and  place  or 
in  the  town  of  Ennis  where  this  burglary  was  committed.    He  denied 
entering  the  house  or  stealing  the  goods.     Quite  a  Lot  of  personal 
property  taken  was  enclosed  in  the  suit  case,  the  suit  case  itself  being 
part  of  the  stolen  property.    Some  of  the  goods  taken  from  the  house 
were  not  recovered     Appellant  says  he  knew  nothing  of  the  contents 
of  the  grip.     Among  other  things  not  recovered  was  a  wrist  watch. 
The  case  summed  up  seems  to  thus  present  itself:     A  burglary  was 
committed  and  property  stolen.     Appellant  is    found    in    possession 
of  the  property  early  the  next  morning;  he  leaves  it  at  a  restaurant 
without  making  any  statement,  but  later  when  challenged  says  that 
it  was  left  with  him  by  an  unknown  Mexican  who  was  leaving  the 
country.     We  are  of  opinion  this  evidence  is  sufficient  to  overcome 
the  reasonableness  of  appellant's  explanation;  at  least  that  the  jury 
was  justified  in  disbelieving  his  explanation.     We  think,  under  this 
evidence,  this  judgment  should  be  afiBrmed,  and  it  is  accordingly  so 
ordered, 

AffifTned. 
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J.  Hellman  v.  The  State. 
No.  5853.     Decided  June  9,  1920. 

Carrying  Pistol— Final  Judgment — Jurisdiction. 

Where  the  Judgment  appealed  from  is  not  in  accord  with  the  statute, 
the  Jurisdiction  of  this  court  does  not  attach,  and  the  appeal  must  be  dis- 
missed. 

Appeal  from  the  County  Court  of  Matagorda.  Tried  below  before 
the  Honorable  John  F.  Perry. 

Appeal  from  a  conviction  of  unlawfully  carrying  pistol;  penalty, 
a  fine  of  one  hundred  dollars. 

The  opinion  states  the  ease. 

Matt  Cramer^  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  appeal  is  prosecuted  from  a 
conviction  for  violation  of  the  pistol  law. 

A  motion  to  dismiss  the  appeal  is  made  on  the  ground  that  the 
record  does  not  show  a  judgment.  The  only  attempt  at  a  judgment 
in  the  record  is  found  in  the  following  language:  *'We  the  jury 
find  the  defendant  J.  Hellman  guilty  and  assess  his  punishment  at 
$100  fine  and  costs.  G.  S.  Gideon,  Foreman/'  Then  follows  the  order  of 
the  court  adjudging  him  guilty  of  carrying  a  pistol  as  found  by  the 
jury,  etc.  It  will  be  noticed  that  it  fails  to  show  that  appellant  en- 
tered any  plea,  or  that  a  jury  was  empaneled,  or  any  of  those  pre- 
liminary matters  required  by  the  statute  which  precedes  the  rendition 
of  a  verdict.  C.  C.  P.,  Art.  §53.  This  judgment  as  presented  is  not 
in  accord  with  the  statute.  Without  a  judgment  the  jurisdiction  of 
this  court  does  not  attach.  We  are,  therefore,  of  opinion  that  the 
motion  of  the  Assistant  Attorney  General  is  well  taken  and  is  sus- 
tained. 

The  appeal  is  dismissed. 

Dismissed, 


Ex  Parte  E.  P.  Ballard. 
No.  6694.     Decided  June  9,  1920. 

1— FalUng  to  H^ike  Report  of  School  Fund— Void  Judgment— Stotates  Con- 
strued. 

Where  relator  and  another  were  charged  respectively  as  cashier  and 
president  of  a  certain  bank  with  wilfully  failing  and  refusing  to  file  an- 
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nual  report,  etc.,  of  the  school  funds,  etc.,  and  said  bank  having  been  made 
the  legal  depository  of  a  certain  school  district,  etc.,  no  oftense  against  the 
law  is  charged  by  such  complaint.  Following  Hall  v.  State,  80  Texas  Grim. 
Rep..  109. 

2. — Same — Statutes  Construed — Present  Law. 

See  opinion  for  allegations  necessary  to  charge  an  offense  under  the 
terms  of  the  present  law. 

3. — Same — Appeal^Void   Judgment — Bules   Stated — ^Habeas   Corpus. 

Ordinarily,  the  relator  having  failed  to  perfect  his  appeal  from  a  judg- 
ment of  conviction,  cannot  review  the  matter  by  writ  ot  habeas  corpus. 
but  the  complaint  in  this  case  being  of  such  character  as  that,  if  it  be  wekl 
founded,  the  judgment  would  be  void,  the  relator's  remedy  is  by  writ  of 
habeas  corpus. 

4. — Same — Bules  Stated — ^Habeas  Corpus. 

Where  the  allegations  against,  an  indicted  or  convicted  prisoner  dis- 
closes no  crime,  it  follows  that  he  may  be  set  at  liberty  on  the  writ  of 
habeas  corpus.  Following  Ex  parte  Kramer.  19  Texas  Grim.  App..  123.  and 
other   cases . 

6. — Same — ^Information — Constructive   Offenses — Corporation — Firm . 

Our  law  does  not  recognize  a  corporation  as  a  persotf  who  can  be  fined 
and  imprisoned,  nor  are  firms  as  such  held  legally  liable,  and  the  criminal 
statute,  seeking  to  fix  any  responsibility  upon  a  corporation  or  firm,  must 
point  out  the  officer  of  the  one  or  member  of  the  other  who  will  be  held  so 
responsible,  and  not  being  so  named  in  the  statute,  the  courts  are  not  at 
liberty  to  speculate  or  to  penalize  this  or  that  officer  of  any  corporation  or 
this  or  that  member  of  any  firm;  and  the  information  charging  no  offensf. 
tbe  judgment  resting  thereon  is  void  and  the  relator  discharged. 

From  Ellis  County. 

Original  Habeas  Corpus  proceedings,  asking  release  from  a  con- 
viction for  failing  to  make  a  report  of  school  funds  to  the  Superintend- 
ent of  Public  Instruction;  penalty,  five  hundred  dollars  and  thirty 
days  in  county  jail. 

The  opinion  states  the  cajse. 

Baskett  &  DeLee,  for  relator. — Cited:  Ex  parte  Gregory,  1  Texas 
Crim.  App.,  753;  Ex  parte  Boland,  11  id.,  167;  Ex  parte  Dickerson, 
30  id.,  448 ;  Ex  parte  Degener,  80  id.,  566. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — Relator  was  convicted  in  the  County  Court 
of  Ellis  County,  and  seeks  relief  here,  by  writ  of  habeas  corpus,  from 
what  he  claims  to  be  a  void  judgment.  It  is  plain  that  such  must 
appear  to  be  the  character  of  the  judgment  before  we  would  enter- 
tain an  attack  upon  it  "by  such  a  writ. 
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The  charge  in  the  trial  court  was  by  complaint  and  information, 
the  charging  part  of  which  is  as  follows: 

**That  one  J.  A.  Bamsey  and  one  E,  F.  Ballard,  and  each  of  them, 
did  on  or  about  the  1st  day  of  October,  1918,  and  before  the  making 
and  filing  of  this  information,  in  the  County  of  Ellis,  State  of  Texas, 
did  unlawfully  and  wilfully  fail  and  refuse  to  file  with  the  State 
Superintendent  of  Public  Instruction  of  the  State  of  Texas  the  annual 
report  in  duplicate  of  the  receipts  and  disbursements  of  the  school 
funds  of  the  Ovilla  Independent  School  District  of  Ellis  Co.,  Texas 
for  the  preceding  school  year  ending  Aug.  31,  1918,  on  the  prescribed 
form  furnished  to  said  J.  A.  Ramsey  and  E.  F.  Ballard  and  each 
of  them  during  Aug.,  1918,  said  J.  A.  Ramsey  then  and  there  being 
the  president  and  said  E.  F.  Ballard  then  and  there  being  the  cashier 
each  of  the  Farmers  &  Merchants  Bank  of  Ovilla,  the  said  Farmers 
&  Merchants  Bank  of  Ovilla  having  theretofore  been  made  the  legal 
depository  of  said  Ovilla  Independent  School  District  of  Ellis  Co., 
Texas,  the  said  report  having  been  required  by  law  to  be  made  by 
said  Farmers  &  Merchants  Bank  of  Ovilla  as  depository  for  school 
funds  of  said  Ovilla  Independent  School  District  of  Ellis  Co.,  Texas, 
and  by  J.  A.  Ramsey,  President,  and  by  E.  F.  Ballard,  cashier,  of  said 
bank  and  depository  aforesaid  on  or  before  Oct.  1,  1918.'* 

It  thus  appears  that  relator  and  another,  who  are  alleged  to  be 
respectively  cashier  and  president  of  the  Farmers  &  Merchants 
Bank  ot  Ovilla,  Ellis  County,  Texas,  were  charged  with  wilfully 
failing  and  refusing  to  file  annual  reports  in  duplicate  of  receipts  and 
disbursements  for  the  year  ending  August  31,  1918,  of  the  funds  of 
the  Ovilla  Independent  School  District,  on  the  prescribed  form  fur- 
nished said  parties  during  August,  1918,  the  said  bank  having  been 
made  the  legal  depository  of  said  school  district,  and  the  report 
having  been  required  by  law  to  be  made  by  said  bank  as  depository, 
and  by  said  defendants  as  president  and  cashier,  on  or  before  Oc- 
tober 1,  1918.  No  offense  against  the  law  is  charged  by  this  com- 
plaint, which  seems  to  have  been  prepared  with  reference  to  the 
requirements  of  Article  2773,  Chapter  12,  Title  48,  Revised  Civil 
Statutes,  which  require  such  duplicate  annual  report  of  receipts  and 
disbursements  for  the  specific  years  ending  August  31,  on  prescribed 
forms  furnished  by  the  Department  of  Education.  After  the  opinion 
in  Hall  v.  State,  80  Texas  Crim.  Rep.,  109,  185  S.  W.  Rep.,  1002,  in 
which  legislative  attention  was  invited  to  the  fact  that  the  civil 
statutes  required  various  reports  from  those  connected  with  the 
schools,  and  that  in  many  instances  no  penalty  for  failure  was  at- 
tached, the  Thirty-sixth  Legislature,  at  its  regular  session,  in  Chapter 
104,  passed  an  Act  which  is  as  follows: 

'*The  State  Superintendent  of  Public  Instruction  shall  require 
of  county  judges  acting  ex-offlcio  county  superintendents  of  public 
schools,  county,  city  and  town  superintendents,  county  and  city 
treasurers  and  depositories,  and  treasurers  and  depositories  of  school 
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boards,  and  other  school  officers  and  teachers,  such  school  reports  re- 
lating to  the  school  fund  and  other  school  affairs  as  he  may  deem 
proper  for  collecting  information  and  advancing  the  interests  of  pub- 
lic schools,  and  shall  furnish  the  county,  city  and  town  superinten- 
dents, treasurers  and  depositories  and  other  school  oflScers  and  teach- 
ers for  the  use  of  such  teachers  and  officers  the  necessary  blanks  and 
forms  for  making  such  reports  and  carrying  out  such  instructions 
as  may  be  required  by  them  and  any  county  judge  acting  as  ex-offlcio 
county  superintendent,  or  county,  city  or  town  superintendent,  as- 
sessor, county  treasurer,  county  depository  or  treasurer  or  depository 
of  any  school  distict  or  teacher  who  shall  wilfully  fail  to  make  such 
report  within  twenty  days  after  the  same  shall  have  been  required 
by  the  State  Superintendent  to  be  filed  shall  be  deemed  guilty  of  a 
misdmeanor  and  shall  on  conviction  be  fined  in  any  sum  not  less  than 
$50  nor  more  than  $500,  or  by  confinement  in  the  county  jail  for 
not  less  than  thirty,  nor  more  than  sixty  days,  or  both  such  fine  and 
imprisonment,  and  the  State  Superintendent  of  Public  Instruction 
shall  withhold  warrants  for  further  payment  of  State  apportionment 
until  the  aforesaid  officials  have  made  satisfactory  reports  as  herein 
directed." 

Carefully  examining  this  Act,  which  is  the  present  law,  it  appears ' 
to  us  that  in  order  to  charge  an  offense  under  its  terms  applicable 
to  the  facts  in  the  instant  record,  it  would  be  necessary  to  substan- 
tially allege  that  the  State  Superintendent  of  Public  Instruction  of 
Texas,  on  some  date  in  August,  1918,  required  of  E.  F.  Ballard,  who 
was  then  and  there  the  depository  of  the  Ovilla  Independent  School 
District  of  Ellis  County,  Texas,  an  annual  report  of  the  receipts  and 
disbursements  of  the  school  fund  of  and  belonging  to  said  school  dis- 
trict, received  and  disbursed  during  the  year  ending  August  31,  1918, 
the  necessary  blanks  for  making  such  report  having  been  theretofore 
furnished  the  said  Ballard;  and  the  said  Ballard  did  then  and  there 
wilfully  fail  to  make  such  report  within  twenty  days  after  same  was 
so  required  by  said  State  Superintendent. 

We  are  confronted  at  the  threshold  of  the  consideration  of  this 
case  with  the  proposition  that,  having  failed  to  perfect  his  appeal 
from  said  judgment  of  conviction,  relator  cannot  now  bring  the 
matter  before  us  for  review  by  a  writ  of  habeas  corpus.  This  is 
true  unless  his  complaint  be  of  such  character  as  that,  if  it  be  well 
founded,  the  judgment  is  void  and  not  voidable  only.  Relator  con- 
tends that  the  facts  pleaded  against  him  in  the  information,  if  true, 
would  not  constitute  a  violation  of  any  law  of  this  State,  and  that 
under  such  state  of  case,  the  judgment  would  be  a  nullity.  In  Bishop's 
New  Proc,  Vol.  2,  Sec.  1410,  it  is  said:  ** Where  the  allegation 
against  an  indicted  or  convicted  prisoner,  discloses  no  crime,  it  seems 
to  follow  that  he  may  be  set  at  liberty  on  this  writ,''  meaning  the  . 
writ  of  habeas  corpus.  The  cases  cited  as  supporting  this  text,  are: 
Ex  parte  McNulty,  77  Cal.,  164;  11  Am.  St.  Rep.,  257;  Ex  parte 
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Parley,  40  Fed.,  66 ;  Ex  parte  Kearny,  55  Cal.,  212 ;  Ex  parte  Kramer, 
19  Texas  App.,  123;  In  re  Buell,  3  Dil.,  116;  Ex  parte  Farrell,  36 
Mont.,  254.  We  do  not  deem  the'  above  to  be  in  any  wise  in  conflict 
with  the  statement  of  some  of  the  courts  that  habeas  corpus  will  not 
lie  to  test  the  suflSciency  of  a  complaint  or  indictment.  An  examina- 
tion of  those  decisions  so  holding,  will,  we  think,  invariably  disclose  a 
refusal  by  the  courts  of  an  application  for  a  writ,  when  it  is  sought 
for  the  purpose  of  securing  a  ruling  of  the  higher  court  in  advance 
of  a  hearing  in  the  trial  court ;  or  when  the  errors  complained  of  are 
mere  irregularities  or  defects  in  form.  Ex  parte  Wolf,  55  Texas 
Crim.  Rep.,  231;  Ex  parte  Webb,  113  S.  W.  Rep.,  545;  Ex  parte 
Windsor,  78  S.  W.  Rep.,  510;  Ex  parte  Beverly,  34  Texas  Crim. 
Rep.,  644 — all  fall  within  the  class  just  mentioned.  When  the  con- 
tents of  the  indictment,  if  admittedly  true,  charge  no  offense,  the 
trial  court  is  without  jurisdiction  to  render  a  judgment,  and  such 
judgment,  if  entered,  would  be  a  nullity.  It  is  as  though  upon  no 
pleading,  the  court  assumed  power  to  render  a  judgment.  We  know 
of  no  authority  holding  the  contrary  to  what  we  have  just  stated.  As 
said  in  Bailey  on  Habeas  Corpus,  Vol.  1,  page  83:  It  matters  not 
what  the  general  powers  and  jurisdiction  of  a  court  may  be,  if  it  act 

•  without  authority  in  the  particular  case,  its  judgments  and  orders 
are  mere  nullities;  not  voidable,  but  simply  void;  protecting  no  one 
acting  under  them,  and  constituting  no  hindrance  to  the  prosecution 
of  any  right.''  Ex  parte  Lange,  8  Wall,  163;  Elliott  v.  Piersol.  1 
Pet.  328.  It  is  said  in  21  Cyc,  page  296,  that  want  of  jurisdiction 
over  person  or  subject-matter  is  always  a  ground  for  relief  by  habeas 
corpus,  for  if  the  court  has  acted  without  jurisdiction,  its  judgments 
or  orders  are  absolutely  void,  even  on  collateral  attack.  Jurisdiction 
of  the  person  of  the  accused,  or  of  the  class  of  offenses  sought  to  be 
charged,  is  not  sufficient,  but  there  must  be  such  jurisdiction  as  gives 
to  tile  court  the  power  and  right  to  bear  and  determine  the  particular 
matl:er,  and  to  render  the  particular  judgment. 

The  next  question,  then,  for  'Our  consideration,  is  whether  this  in- 
formation charges  an  offense  against  any  of  our  laws.  There  is  no  al- 
legation in  the  information  that  relator  was  the  depository  of  the 
school  fund  of  the  Ovilla  Independent  School  District,  On  the  con- 
trary, it  is  alleged  that  the  Farmers  &  Merchants  Bank  of  Ovilla  was 
such  depository.  It  is  nowhere  alleged  in  said  information  that  ap- 
pellant occupied  any  of  the  positions  mentioned  in  Chapter  104.  Acts 
of  the  Thirty-sixth  Legislature,  supra.  Said  law  requires  obedience 
to  its  terms  of  no  one  not  included  therein.  Nor  could  allegations 
in  the  pleading  that  persons  were  required  to  make  reports  who  are 
not  comprehended  by  the  terms  of  the  statute,  confer  any  jurisdic 
tion  or  authority  upon  the  court  to  render  judgment  against  such 

.  person,  if  it  affimatively  appear  from  the  pleading  also  that  he  is  not 
so  included  in  the  terms  uf  the  law.    To  charge  that  A  was  jailor  at 
the  Ellis  County  jail,  and  B  was  fireman  at  the  Ellis  County  court- 
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house,  and  that  they  were  required  to  make  reports  to  the  State 
Superintendent  of  Education  of  the  receipts  and  disbursements  of  the 
Ovilla  school  fund,  would  in  no  case  suffice  to  give  the  courts  juris- 
diction to  render  a  valid  judgment  against  them  for  failure  to  do  so, 
because  no  duty  is  required  of  those  persons  by  said  law.  Neither  is 
there  any  such  duty  required  in  such  respect  of  the  .president,  vice- 
president,  cashier,  book-keeper,  clerk,  jr  janitor  of  the  bank  which  is 
alleged  to  be  the  depository  of  such  funds.  Our  laws  are  intolerant 
of  constructive  offenses  and  punishments,  and  no  citizen  can  be  held 
liable  penally  except  the  offense  charged  against  him  be  defined  by 
written  law  in  plain  language,  from  whose  terms  he  may  learn  what  is 
required,  and  know  that  it  is  required  of  him.  Relator  is  not  com- 
manded by  the  terms  of  the  statute  in  question  to  make  this  report; 
nor  is  any  construction  of  said  law  possible  which  would  fix  this  duty 
upon  him.  The  law  says  **the  depository''  must  make  the  report, 
and  mentions  such  depository  in  connection  with  the  city  and  county 
treasurers,  treasurers  of  school  boards,  and  *' other  school  officers 
and  teachers.''  One  would  infer  from  the  context  that  the  depos- 
itory should  be  an  individual.  Our  law  does  not  recognize  a  corpo- 
ration as  a  person  who  can  be  fined  and  imprisoned ;  nor  are  firms  as 
such  held  penally  liable,  and  a  criminal  statute  seeking  to  fix  any 
responsibility  upon  a  corporation  or  a  firm,  must  point  out  the  officer 
of  the  one,  or  the  member  of  the  other,  who  will  be  held  so  responsible. 
Not  being  so  named  in  the  statute,  the  courts  are  not  at  liberty  to 
speculate  or  to  penalize  this  or  that  officer  of  any  corporation,  or 
this  or  that  member  of  any  firm.  We  think  this  judgment  void  be- 
cause the  information  stated  no  offense,  and  that  the  trial  court  had 
no  jurisdiction  to  enter  this  judgment  against  relator. 
Relator  will  be  discharged. 

Relator  discharged. 


Manch  Grissom  v.  The  State. 

No.  5776.    Decided  AprU  21,  1920. 
Rehearing  Denied  June  9,  1920. 

l.«— Murder — Manslaughter — Charge  of  Court. 

Where,  upon  trial  of  murder  and  a  conviction  of  that  offense,  the  evi- 
dence did  not  raise  the  issue  of  manslaughter,  there  was  no  error  in  the 
court's  failure  to  charge  thereon. 

2. — Same — Suspended  Stentence. 

Where  the  conviction  was  for  murder,  it  would  necessarily  follow  that 
the  trial  court  committed  no  error  in  refusing  to  charge  on  the  law  of  sus- 
pended ««»^tenof». 
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3. — Same — Self-defense — Charge  of  Court — Sufficiency  of  the  Evidence. 

In  the  absence  of  objections  to  the  charge  of  the  court  In  failing  to 
submit  a  charge  on  self-defense,  the  matter  cannot  be  considered  on  appeal, 
and  the  evidence  being  sufficient  to  sustain  the  conviction,  there  was  no 
reversible  error. 

4. — Same^Rehearing — ^Principals — Charge   of   Court — ^Manslaughter. 

Where,  upon  appeal  from  a  conviction  of  murder,  the  record  showed 
that  defendant  was  acting  with  others  throughout  the  transactions,  be 
having  a  shot-gun  and  they  a  rifle  and  a  pistol,  and  there  is  no  showing 
that  his  companions  acted  in  self-defense,  or  any  evidence  raising  man- 
slaughter as  to  either  of  them,  and  the  fact  being  that  deceased  was  killed 
by  one  of  said  companions,  and  the  testimony  of  defendant  himself  ex- 
cluding the  issue  of  manslaughter,  there  was  no  error  in  the  court's  failure 
to  charge  thereon,  and  there  is  no  reversible  error. 

Appeal  from  the  District  Court  of  Wharton.  Tried  below  before 
the  Honorable  M.  S.  Munson. 

Appeal  from  a  conviction  of  murder;  penalty,  fifteen  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

A.  C.  Allen,  for  appellant. — On  question  of  the  court's  failure  to 
charge  manslaughter:  Green  v.  State,  58  Texas  Crim.  Bep.,  428; 
Neyland  v.  State,  13  Texas  Crim.  App..  536;  Tow  v.  State,  22  id.,  175; 
Moore  v.  State,  15  id.,  1. 

On  question  of  principals:  La  Fell  v.  State,  153  S.  W.  Rep.,  884; 
Arwine  v.  State,  49  Texas  Crim.  Rep.,  5;  Hayman  v.  State,  47  id., 
263. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  District 
Court  of  Wharton  County,  of  murder,  and  his  punishment  fixed  at 
fifteen  years  confinement  in  the  penitentiary. 

The  facts  showed  that  Simon  Grissom  was  an  aged  negro,  living 
on  a  farm  in  Wharton  County,  with  his  second  wife  and  their  three 
children,  the  oldest  of  whom  was  deceased,  a  boy  about  eighteen 
years  of  age.  The  old  man  seems  to  have  had  numerous  older  chil- 
dren by  a  former  wife.  On  the  day  before  the  homicide,  as  we  un- 
derstand the  record,  there  was  a  difficulty  between  the  old  man  and 
deceased,  in  which  deceased  struck  his  father  with  a  piece  of  tire 
iron,  one  or  more  blows,  and  the  old  man  left  the  place,  apparently 
going  to  the  home  of  some  of  his  older  children,  where  he  reported 
the  occurrence.  On  the  evening  of  the  homicide  he  came  back  to  his 
house,  accompanied  by  three  of  his  older  boys  and  a  grandson.  The 
boys  seem  to  have  brought  with  them  at  least  one  shotgun,  a  Win- 
chester rifle,  and  a  pistol.  In  the  melee  which  occurred,  George  Gris- 
som, Simon  Jr.,  and  the  deceased.  Boots  Grissom,  were  killed,  and 
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appellant  was  wounded.  Appellant  and  the  grandson,  Willie,  or 
Lonnie  Greer,  were  indicted  for  the  murder  of  Boots  Grissom.  On 
this  trial,  appellant  alone  was  tried,  this  conviction  resulting. 

Appellant's  first  and  principal  complaint  is  based  on  the  failure 
of  the  trial  court  to  submit  the  issue  of  manslaughter.  An  exception 
was  taken  to  the  main  charge  for  such  failure,  and  a  special  instruc- 
tion asked  presenting  the  issue.  It  appears  from  the  charge  asked, 
that  appellant  sought  to  have  manslaughter  predicated  upon  the 
proposition  that  if  he  was  approaching  the  house  wherein  deceased 
was,  and  that  some  one  from  the  inside  of  the  house  shot  him,  and 
thereby  produced  in  his  mind  such  a  degree  of  anger,  rage,  resent- 
ment, or  terror,  as  to  render  him  incapable  of  cool  reflection,  and 
that  he  shot  and  killed  deceased,  that  he  would  be  guilty  of  no  higher 
grade  of  homicide  than  manslaughter. 

To  make  pertinent  the  submission  of  any  legal  theory  of  a  case,  it 
is  well  settled  that  there  must  be  evidence  to  support  such  issue. 
There  is  no  dispute  as  to  the  fact  that  appellant,  his  two  brothers,  his 
nephew,  and  his  father,  went  to  the  place  where  deceased  was,  for 
the  purpose  of  getting  him ;  nor  of  the  fact  that  the  party  had  with 
them  the  weapons  mentioned  above.  Looking  to  the  testimony  of  the 
State,  a  case  of  murder  seems  well  established.  Examining  that  of 
the  appellant,  we  iind  that  he  testified  that  when  his  party  got  near 
the  house  where  Boots  Grissom  was,  his  brothers  Si  and  George  got 
out  of  the  vehicles  and  went  across  the  field,  and  when  they  got  to 
the  house,  he  heard  the  shooting;  that  he  then  got  on  a  horse  and 
loped  up  there;  that  when  he  went  up  there  he  had  no  gun;  that 
he  asked  what  was  the  matter,  and  that  somebody  shot  him  in  the 
left  side  and  hand;  that  he  then  went  back  to  his  buggy,  some  dis- 
tance, got  a  shotgun,  and  putting  it  against  his  knee,  shot  back  to- 
wards the  house,  he  being  then  some  seventy-five  feet  distant  there- 
from. No  one  was  in  sight  when  he  fired,  and  he  said  that  he  shot 
just  to  let  them  know  that  he  had  a  gun. 

Appellant's  father  testified  that  he  and  appellant  were  some  350 
yards  from  the  house  when  the  shooting  began,  and  that  appellant 
got  on  a  horse  and  loped  up  to  the  house,  and  was  there  when  he  got 
there  a  little  later.  Lonnie  Greer,  who  was  also  indicted,  testified  for 
the  appellant,  and  stated  that  when  he  got  near  the  Grissom  house, 
appellant,  Si,  and  George  got  out  of  their  buggies  and  walked,  and 
got  to  the  house  before  he  and  his  grandfather  did;  that  when  the 
shooting  took  place,  all  of  the  Grissoms  were  there. 

The  evidence  was  given  in  a  rambling  and  disconnected  way,  but 
we  have  tried  to  give  the  salient  points,  bearing  on  the  issue  of  man- 
slaughter. We  find  ourselves  wholly  unable  to  see  any  evidence  rais- 
ing such  issue.  No  uncontrollable  emotion  appears,  and  no  circum- 
stance is  in  evidence  from  which  such  emotion  could  arise.  The 
parties  were  admittedly  going  out  after  Boots  Grissom  because  of 
his  assault  upon  his  father  the  day  before.     They  had  no  warrant. 
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though  it  was  claimed  that  the  sheriff  had  told  one  of  them  to  bring 
Boots  in.  If  the  situation  testified  to  by  appellant  and  his  father  be 
literally  true; — ^that  is,  that  young  Si  and  George  had  gotten  out  of 
their  buggies,  and  left  the  rest  of  the  party,  and  gone  on  to  the  house, 
and  there  engaged  in  a  battle  with  Boots,  and  that  appellant,  hear- 
ing the  shooting,  jumped  on  a  horse  and  loped  up  to  the  house,  and 
was  shot  by  some  one,  and  returned  to  his  buggy,  got  his  shotgun  and 
fired  it  toward  the  house; — this  would  not  require  a  manslaughter 
charge.  Deceased  was  not  killed  with  number  four  shot  from  a  shot- 
gun as  appellant  said  his  were,  and  it  was  testified  to  by  appellant's 
witness  that  Si  and  George  had  a  Winchester  rifle,  and  a  pistol. 
Deceased  was  struck  by  a  bullet  that  had  gone  through  the  wall  of 
the  house  and  went  through  both  legs,  apparently  breaking  the  bone 
of  one  of  them,  from  the  effects  of  which  he  died  within  a  short  time. 
Under  the  charge  of  the  court,  and  these  facts  testified  to  by  appel- 
lant and  his  witnesses,  unless  he  was  a  principal  with  George  and 
Si,  he  would  not  be  guilty  of  murder.  That  George  and  Si  would 
have  been  guilty  of  murder,  is  apparent  from  the  fact  that  the  entire 
testimony  shows  that  the  attacking  party  were  the  aggressors,  the 
shooting  began  from  outside  the  house,  and  that  one  or  the  other  of 
them  stated  that  their  purpose  in  going  there  was  to  kill  Boots. 

Taking  the  record  as  a  whole,  there  seems  no  doubt  of  appellant's 
guilt.  His  half-sister  said  that  he  and  George  and  Si  were  all  shoot- 
ing. Appellant  had  the  only  shotgun  used,  except  a  broken  one  used 
by  Boots  on  the  inside  of  the  house,  and  after  the  battle,  a  number 
of  shotgun  shells  were  picked  up  around  the  house;  and  the  testi- 
mony showed  that  a  number  of  holes  in  the  walls  and  doors  of  the 
house  were  such  as  would  be  made  by  a  shotgun  fired  at  close  range. 
That  appellant,  as  a  mumber  of  the  attacking  party,  fully  aided  and 
acted  with  George  and  Si  in  their  deadly  assault  on  Boots,  seems 
fully  proved. 

From  our  view  of  the  matter  just  disposed  of,  it  would  necessarily 
follow  that  the  trial  court  committed  no  error  in  refusing  to  charge 
the  law  of  suspended  sentence.  There  can  be  no  suspended  sentence 
following  a  murder  conviction. 

Error  is  assigned  because  of  the  failure  of  the  trial  court  to  charge 
on  self-defense,  but  this  and  other  errors  complained  of  in  the  charge, 
may  be  disposed  of  by  the  statement  that  no  exception  was  taken  to 
the  charge  of  the  court  below  as  to  any  of  these  matters.  We  cannot 
agree  with  the  contention  that  the  evidence  does  not  support  the  ver- 
dict. There  seems  no  question  that  the  parties,  one  of  whom  was  ap- 
pellant, were  armed  and  after  deceased,  who  was  killed  by  them. 
The  jury  have  passed  on  the  evidence,  and  their  finding  has  ample 
support. 

The  judgment  will  be  affirmed* 

Affirmed, 
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on  rehearing. 
June  9,  1920. 

LATTIMORE,  Judge. — In  his  motion  for  rehearing,  appellant  eon- 
tends  that  the  trial  court  should  have  charged  on  manslaughter.  As 
we  understand  the  record,  the  case  was  tried  entirely  upon  the  theory 
of  principals,  and  that  appellant  was  acting  with  his  brothers  through- 
out the  transaction,  he  having  a  shotgun,  and  they  a  rifle  and  pistol 
respectively.  There  is  no  sort  of  claim  that  the  brothers  of  appellant 
acted  in  self-defense,  or  that  there  is  any  evidence  raising  manslaugh- 
ter as  to  either  of  themj  nor  do  we  think  that  there  is  any  evidence 
seriously  questioning  the  fact  that  deceased  was  killed  by  being  shot 
by  one  or  the  other  of  the  brothers  of  appellant. 

Laying  aside  the  overwhelming  testimony  of  the  State,  that  ap- 
pellant was  present  during  all  of  the  shooting,  and  acting  with  his 
brothers — shooting  into  the  house  with  his  shotgun,  as  they  fired  into 
it  with  their  rifle  and  pistol ;  forgetting  that  appellant  had  the  only 
shotgun  on  the  outside  of  the  house  on  the  fatal  night,  and  that  two 
12-gauge  shotgun  shells  were  picked  up,  lying  just  east  of  the  house, 
and  others  just  north  of  it,  and  that  the  witnesses  who  went  out  and 
examined  the  premises  immediately  afterwards,  said  there  were  two 
large  holes  through  a  door  in  said  house,  that  seemed  to  have  been 
made  by  a  shotgun,  and  that  from  their  experience  such  holes  could 
not  have  been  made  with  a  shotgun  when  fired  from  a  distance  of 
more  than  fifteen  or  twenty  feet ; — leaving  this  mass  of  testimony  out 
of  consideration,  and  looking  at  the  case  alone  from  the  standpoint  of 
the  testimony  of  the  appellant,  and  such  testimony  as  is  undisputed, 
in  order  to  determine  the  issues  raised,  we  find  that  he  testified  that 
he  went  with  his  brothers  and  father  that  afternoon,  knowing  that 
they  were  going  out  to  get  Boots  Grissom,  who  was  the  deceased; 
that  when  they  got  within  a  short  distance  of  the  house,  his  brothers 
Si  and  George,  with  their  arras,  got  out  of  the  buggy,  and  walked  up 
a  ravine  or  slough,  and  that  presently,  and  at  a  time  when  he  was 
about  300  yards  from  the  house,  he  heard  the  shooting,  and  went 
loping  up  there  on  a  horse.  lie  says  it  was  dark  at  that  time,  and 
that  when  he  got  up  there  he  could  not  see  any  one,  and  he  asked 
what  was  the  matter,  and  **  somebody '*  shot  him  in  the  hand,  arm, 
and  side,  and  that  he  whirled ;  that  his  father  had  come  up  with  the 
buggy,  and  he  ran  out  to  the  buggy  and  got  a  shotgun,  and  put  it  on 
his  knee,  and  shot  back  towards  the  house.  He  stated  that  he  was 
about  as  far  from  the  house  when  he  fired  as  **to  the  back  of  this 
place,"  and  it  was  agreed  that  this  was  about  seventy-five  feet.  Asked 
why  he  shot,  appellant  stated  that  he  shot  to  let  them  know  he  had  a 
gun.  He  also  said  that  when  he  got  to  the  house,  the  firing  was  from 
the  opposite  side.  He  did  not  claipi  anywhere  that  deceased  shot 
him,  nor  that  he  shot  deceased,  nor  that  he  shot  in  self-defense,  nor 
for  any  other  purpose  except  as  stated  by  him,  to  let  them  know  he 
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had  a  gun.  He  said  he  did  not  see  any  one  when  he  shot,  and  did 
not  aim  at  any  one.  His  gun  was  loaded  with  number  four  shot.  Old 
man  Simon  Grissom,  father  of  appellant,  testified  as  a  witness  for  hiim, 
and  said  that  when  he  got  in  the  house  after  the  shooting  was  over, 
he  found  deceased  lying  under  a  bed  behind  a  barricade  of  pillows 
and  plank.  The  testimony  shows  that  deceased  had  been  shot  through 
the  right  thigh,  the  ball  shattering  the  bone  and  going  through  the  left 
leg  also.  It  seems  so  incredible  that  a  shotgun,  loaded  with  No.  4 
shot,  fired  at  a  distance  of  seventy-five  feet  from  the  wall  of  a  build- 
ing, could  penetrate  that  wall  and  inflict  such  a  wound  upon  the  de- 
ceased as  that  which  killed  him,  that  no  one  could  believe  but  that 
the  fatal  shot  was  fired  by  others  than  appellant,  provided  his  story 
upon  which  manslaughter  is  sought  to  be  predicated,  was  true  Not 
one  of  the  witnesses  who  examined  the  premises  after  the  shooting 
said  there  was  a  single  shot  hole  of  any  character  from  the  inside 
going  out  through  the  walls.  Under  his  own  testimony,  and  that  of 
the  other  witnesses,  the  most  that  appellant  could  claim,  would  be 
on  his  part,  that  he  was  not  acting  as  a  principal  with  them,  and  was 
not  guilty  of  any  offense  at  all.  Of  course,  under  the  mass  of  testi- 
mony offered  by  the  State,  showing  that  appellant  was  present  and 
participating  in  all  of  the  shooting,  it  was  claimed  by  the  State,  that 
he  was  guilty  as  a  principal;  and  the  case  was  tried,  and  the  jury 
instructed  upon  that  theory.  Special  charges  on  manslaughter  and 
suspended  sentence  were  asked,  but  looking  to  the  same,  we  nowhere 
find  any  statement  as  to  when  tliey  were  presented  to  the  court,  and 
in  this  condition  of  the  record,  acting  upon  the  presumption  that  the 
trial  court  followed  the  law,  we  will  have  to  uphold  his  action  in  re- 
fusing said  charges,  for  the  reason  that  the  same  came  too  late,  if  for 
no  other  reason. 

Believing  that  the  issues  raised  by  the  testimony  were  all  com- 
prehended within  the  charge  on  principals,  and  that  no  charge  on 
manslaughter  was  demanded,  and  regretting  our  inability  to  agree 
with  able  counsel  for  appellant,  the  motion  for  rehearing  is  over- 
ruled. 

Overruled. 


Ex  Parte  P.  L.  Roselle. 
No.  5827.     Decided  May  5,  1920. 

Rehearing  Denied  June  9,  1920. 

l.*— Habeas   Corpus — Extradition— Warrant  of  Arrest — ^Acting  Gtoyemor. 

Where  in  extradition  proceedings  the  warrant  was  signed  by  the  act- 
ing Governor  of  this  State,  and  dulpr  certified  to  by  the  Secretary  of  State, 
ot  which  this  court  has  judicial  knowledge,  the  presumption  is  in  favor  of 
the  regularity  of  the  officers,  and  in  the  absence  of  some  showing  to  the 
contrary,  such  acts  will  be  upheld. 


Digitized  by  VjOOQ IC 


1920]  Ex  Parte  Roselle.  471 

2. — Same— Behearing— Burden  of  Proof. 

The  burden  is  on  appellant  to  show,  where  the  warrant  of  arrest  Is 
duly  signed  and  attested  by  the  Acting  Oovernor  of  Texas  is  in  evidence 
and  makes  a  prime  facie  case,  that  the  same  was  not  in  accord  with  the 
facts.     Following  Ex  parte  Stanley,  25  Texas  Crlm.  App.,  378,  and  other 


3. — 8am»— Jurat— Justice  of  the  Peace — ^Affidavit — ^Warrant. 

The  objection  to  the  Jurat  of  the  Justice  of  the  Peace  affixed  to  the 
affidavit,  a  copy  of  which  accompanied  the  warrant  of  the  Governor  of  Tex- 
as, and  which  affidavit  is  certified  to  by  the  Governor  of  the  demanding 
State  as  authentic,  will  not  be  considered  on  appeal;  the  affidavit  showing 
on  its  face  that  it  was  regular,  and  a  technical  defect  would  not  vitiate  it, 
or  even  a  substantial  defect.  Following  Ex  parte  Coleman,  53  Texas  Crim. 
Rep.,  99,  and  other  cases. 

4. — Same— Eyldence — Oextlfied    Oopy — Complaint — ^Indictment — Warrant. 

It  has  been  held  that  it  is  not  necessary  that  there  be  a  certified  copy 
of  the  complaint  or  indictment  accompanying  the  Governor's  warrant.  Fol- 
lowing Ex  parte  Cheatham,  50  Texas  Crim.  Rep.,  53,  and  it  was,  therefore, 
immaterial  to  permit  testimony  as  to  the  definition  of  forgery  in  the  de- 
manding State. 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried  below 
before  the  Honorable  C.  W.  Robinson. 

Appeal  from  an  extradition  proceedings  under  habeas  corpus,  sur- 
rendering relator  to  the  demanding  State. 

The  opinion  states  the  ease, 

Heidtngsf elders,  for  relator. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — This  is  an  appeal  from  a  judgment  of  the 
Criminal  District  Court  of  Harris  County,  remanding  appellant  to 
the  custody  of  certain  officers  of  that  county,  and  directing  that  he 
be  forthwith  delivered  to  the  extradition  agent  of  the  State  of  Wyo- 
ming. 

On  April  12,  1920,  a  warrant  issued  from  the  office  of  the  Gover- 
nor of  Texas,  duly  reciting  that  appellant  stood  properly  charged  by 
affidavit,  with  the  offense  of  forgery  in  the  State  of  Wyoming,  and 
that  demand  had  been  made,  in  accordance  with  the  laws  of  the  United 
States,  and  of  this  State,  for  the  delivery  of  appellant  to  a  named 
officer  of  said  State  of  Wyoming,  to  be  by  him  extradited.  The  ap- 
plication for  the  writ  of  habeas  corpus  seems  to  set  up  that  appellant 
was  detained  Mrithout  any  warrant  or  due  process  of  law,  it  being 
stated  therein  that  he  was  held  under  a  telegram  from  a  Wyoming 
officer.  The  application  was  dated  April  7,  1920.  A  hearing  was 
had  in  the  court  below,  and  judgment  rendered  remanding  appellant 
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on  April  13,  1920 ;  and  the  warrant  above  referred  to  seems  to  have 
been  offered  in  evidence.  We  think  the  judgment  of  the  trial  court 
correct.  Said  warrant  was  signed  by  W.  A.  Johnson,  Acting  Gover- 
nor, and  duly  certified  to  by  the  Secretary  of  State.  This  Court 
judicially  knows  that  W.  A.  Johnson  is  the  duly  elected  and  quali- 
fied Lieutenant  Governor  of  Texas,  and  that  he  has  authority,  and 
is  required,  in  the  absence  or  inability  of  the  Governor,  to  act  as 
governor  of  the  State,  The  presumption  is  in  favor  of  the  regularity 
of  the  acts  of  the  said  Johnson  as  Acting  Governor,  and  in  the  ab- 
sence of  some  showing  to  the  contrary,  such  acts  will  be  upheld. 

The  objections  to  the  jurat  to  the  complaint  against  appellant,  are 
not  matters  which  we  can  consider. 

The  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 

ON  REHEARING. 

June  9,  1920. 

LATTIMORE,  Judge. — In  a  motion  for  rehearing,  it  is  insisted 
that  we  were  in  error  in  upholding  the  action  of  the  lower  court  in 
remanding  appellant  to  the  custody  of  the  officers  who  held  him  un- 
der a  warrant  issued  by  W.  A.  Johnson,  Acting  Governor  of  Texas, 
upon  a  requisition  from  the  Governor  of  Wyoming.  No  authorities 
.are  cited  intimating  the  incorrectness  of  our  holding  originally  in 
this  regard.  The  warrant  is  regular  on  its  face,  is  signed  by  W.  A. 
Johnson,  Acting  Governor,  is  attested  by  the  great  seal  of  Texas, 
and  the  signature  and  seal  of  the  Secretary  of  Sta'is  of  Texas.  The 
burden  is  on  the  appellant  to  show  that  this  prima-facie  case  of  regu- 
larity w^as  not  in  accord  with  the  facts,  and  such  burden  is  not  met 
by  any  showing  in  this  case.  We  think  the  regularity  of  the  acts 
of  the  Acting  Grovernor  is  to  be  presumed  in  the  absence  of  any  af- 
firmative attack  and  showing  relative  thereto.  Ex  parte  Stanley,  25 
Texas  Crim.  App.,  378;  Ex  parte  White,  39  Texas  Crim.  Rep..  499; 
Ex  parte  Hancock,  75  Texas  Crim.  Rep.,  71,  170  S.  W.  Rep.,  145. 

The  objection  to  the  jurat  of  the  justice  of  the  peace,  aflSxed  to 
the  affidavit,  a  copy  of  which  accompanied  the  warrant  of  the  gover- 
nor, and  which  affidavit  is  certified  by  the  Governor  of  Wyoming  as 
authentic,  will  not  be  considered  by  us.  Said  affidavit  shows  upon 
its  face  that  it  was  made  before  one  of  the  justices  of  the  peace  of 
Platte  County,  Wyoming,  and  nothing  appears  on  the  part  of  ap- 
pellant, or  anywhere  in  the  record,  showing  that  in  the  State  of 
Wyoming,  a  complaint  sworn  to  before  a  justice  of  the  peace  is  void, 
unless  the  justice  states  in  his  jurat  the  number  of  his  precinct,  etc. 
If  there  be  a  technical  defect  in  the  jurat,  the  same  might  be  amend- 
ed. Cubine  v.  State,  68  Texas  Crim.  Rep.,  99,  151  S.  W.  Rep.,  301 ; 
Saunders  v.  State,  52  Texas  Crim.  Rep.,  156;  Flournoy  v.  State,  51 
Texas  Crim.  Rep.,  29.    This  Court  will  not  discharge  a  fugitive  from 


Digitized  by  VjOOQ IC 


1920]  Briggs  et  al.  v.  The  State.  473 

justice  upon  the  ground  even  of  substantial  defects  in  the  pleadings 
of  the  State  under  the  law  of  the  demanding  State.  Pearce  v.  State, 
155  U.  S.,  311;  Ex  parte  Coleman,  53  Texas  Crim.  Rep.,  99;  Ex 
parte  Pearce,  32  Texas  Crim.  Rep.,  307. 

That  the  prosecuting  attorney  of  Wheatland,  Wyoming,  was  per- 
mitted to  state  that  under  the  statutes  in  that  State,  one  who  had 
uttered  or  passed  a  forged  instrument,  would  be  deemed  guilty  of 
forgery,  was  immaterial,  and  would  not  call  for  any  revision  of  the 
action  of  the  trial  court  in  remanding  appellant.  The  hearing  was 
before  the  court,  and  it  has  been  our  holding  that  it  was  not  neces- 
sary that  there  be  a  certified  copy  of  the  complaint  or  indictment 
accompanying  the  Governor's  warrant.  Ex  parte  Cheatham,  50  Texas 
Crim.  Rep.,  53.  If  the  requisition  shows  that  the  aflBdavit  had  been 
made  against  the  accused  in  the  demanding  State,  and  that  a  demand 
had  been  made  upon  the  Governor  of  this  State,  which  certifies  that 
the  aflBdavit  is  authentic,  the  requirements  of  the  law  are  met.  Ex 
parte  Denning,  50  Texas  Crim.  Rep.,  629,  100  S.  W.  Rep.,  402. 

We  are  of  opinion  that  the  requirements  of  our  statute  are  fully 
met  in  the  instant  case;  and  the  motion  for  rehearing  will  be  over- 
ruled. 

Overruled. 


M.  D.  Briggs,  et  al,  v.  The  State. 

No.  5803.    Decided  April  21,  1920. 

Rehearing  Denied  June  9,  1920. 

1. — Scire  Facias— Forfeited  Ball  Bond — ^Attorney  and  Client — ^Defanlt. 

Where,  upon  appeal  of  final  Judgment  upon  a  forfeited  hail  hond,  ap- 
pellant contended  that  he  employed  an  attorney  who  failed  to  file  an 
answer  in  the  court  helow,  and  that  the  judgment  by  default  was  taken 
against  him  and  his  sureties,  but  failed  to  show  sufiicient  excuse,  for  fail- 
ure to  file  said  answer  or  that  he  had  meritorious  defense,  there  was  no 
reversible  error. 

2. — Same— Bule  Stated — ^Accident — ^Unavoidable  Cause — Judgment  by  De- 
fault. 
The  rule  is  that  in  the  absence  of  some  showing  of  fraud,  accident,  or 
unavoidable  cause,  a  default  judgment  of  a  court  of  competent  jurisdiction 
will  not  be  set  aside.  Following  Martin  v.  Clements,  193  S.  W.  Rep.,  437, 
and  other  cases,  and  where  there  is  no  abuse  of  discretion  shown,  the  judg- 
ment must  be  affirmed: 

8. — Same — ^Rehearing — Attorney  and  Client. 

Where  the  only  excuse  or  reason  suggested  for  the  failure  to  file  an 
answer  to  a  judgment  nisi  was  that  an  attorney,  whom  appellant  had  em- 
ployed failed  to  file  an  answer,  and  there  was  no  showing  that  said  at- 
torney was  in  anywise  prevented  or  was  unable  to  file  such  answer,  or  was 
misled,  etc.,  there  was  no  reversible  error. 
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L — S*me — ^Description  of  OffenBe— Ball  Bond. 

Where  appellant  claimed  that  Inasmuch  as  the  ball  bond  In  questiou 
described  the  offense  with  which  his  principal  was  charged  as  unlawfully 
keeping  intoxicating  liquor  in  yiolation  of  law,  a  felony,  the  same  was  not 
a  sufficient  description  and  the  bond  and  therefore  invalid,  said  contention 
is  untenable. 

Appeal  from  the  Criminal  District  Court  of  Tarrant.  Tried  below 
before  the  Honorable  Geo.  T.  Hosey. 

Appeal  from  a  forfeited  bail  bond.  Judgment  final  for  one  thou- 
sand dollars. 

The  opinion  states  the  ease. 

Sam  8.  Beene,  for  appellant. — Cited:  Alexander  v.  Smith,  49  S. 
"W.  Rep.,  916;  Hargrove  v.  Cothran,  118  id.,  177;  Lucas  v.  Harri- 
son, 139  id.,  659,  Dowell  v.  Winters,  20  Texas,  794;  Travelling  As- 
sociation V.  Peterson,  183  S.  W.  Rep,,  1196,  and  cases  cited  in  opin- 
ion. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited 
Foster  v.  Martin,  20  Texas,  118 ;  Wooley  v.  Sullivan,  46  S.  W.  Rep., 
629;  Southwestern  Surety  and  Insurance  Co.  v.  Gulf,  T.  &  W.  Ry. 
Co.,  196  S.  W.  Rep.,  276,  and  cases  stated  in  opinion. 

LATTIMORE,  Judge. — This  is  an  appeal  from  a  final  judgment 
upon  a  forfeited  bail  bond,  had  in  the  Criminal  District  Court  of 
Tarrant  County. 

M.  D.  Briggs  was  charged  by  indictment  in  said  court  with  a  fel- 
ony, and  upon  his  arrest  he  executed  a  bail  bond,  in  the  usual  form, 
giving  one  Arnold  Guertler,  and  one  Prank  Thomas,  as  sureties. 
Thereafter,  upon  the  call  of  the  case,  Briggs  made  default,  and  judg- 
ment 7iisi  was  entered  against  him  and  his  sureties  in  May,  1919,  and 
citations  duly  issued  for  the  parties  defendant  in  said  proceeding. 
Thereafter,  no  answer  having  been  filed,  in  October,  1919,  a  final 
judgment  was  entered  against  said  parties.  On  December  23,  a  mo- 
tion for  rehearing,  or  new  trial,  was  filed  by  the  appellant  Guertler, 
in  which  he  sets  up  the  fact  that  immediately  after  service  of  said 
citation,  he  employed  an  attorney  to  represent  him  in  said  matter, 
and  that  he  was  not  aware  until  December  12,  1919,  nearly  thirty 
days  after  the  rendition  thereof,  that  a  final  judgment  had  been  en- 
tered against  him,  and  that  said  attorney  had  failed  to  file  an  an- 
swer, or  in  any  way  to  present  his  defense.  It  is  also  alleged  in  said 
motion  that  Mr.  Guertler  has  a  meritorious  defense,  which  he  would 
have  made  had  his  said  attorney  not  failed,  etc.,  as  aforesaid. 

It  is  the  rule  in  such  cases  that  a  sufficient  excuse  must  be  shown 
for  failure  to  answer,  as  well  as  the  further  showing  that  the  party 
sought  to  be  charged,  has  a  meritorious  defense.     We  find  nothing 
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in  the  record  which  suggests  any  sort  of  an  excuse  or  reason  why  the 
attorney  employed  by  Mr.  Guertler  did  not  file  an  answer.  Said 
attorney  did  not  testify  with  regard  to  the  matter,  nor  did  Mr.  Guert- 
ler assign  any  reason  in  his  testimony  for  the  failure  on  the  part  of 
such  attorney.  However  much  we  may  regret  it,  we  have  no  right 
to  override  the  authorities  in  such  case,  which  seem  to  agree  that  in 
the  absence  of  some  showing  of  fraud,  accident,  or  unavoidable  cause, 
a  default  judgment  of  a  court  of  competent  jurisdiction  will  not  be 
set  aside.  Martin  v.  Clements,  193  S.  W.  Rep.,  437;  Miller  v.  First 
State  Bank,  et  al,  184  S.  W.  Rep.,  614;  Hester  v.  Baskin,  184  S.  W. 
Rep.,  726. 

In  order  to  obtain  relief  at  our  hands,  it  must  be  affirmatively 
shown  that  the  discretion  of  the  trial  court  in  these  matters  has  been 
abused.  Boyd  v.  Urrutia,  195  S.  W.  Rep.,  341;  Giles  v.  State.  65 
Texas  Crim.  Rep.,  612,  151  S.  W.  Rep.,  1043. 

We  have  examined  the  various  defenses  which  appellant  alleges 
he  would  have  made  if  permitted.  We  think  none  of  them  very 
meritorious,  and  that  the  trial  court  did  not  abuse  his  discretion  in 
this  proceeding. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed 

Affirmed. 

ON  REHEARING. 

June  9,  1920. 

LATTIMORE,  Judge.— Appellant  Guertler  has  filed  a  motion  for  . 
rehearing,  urging  that  we  erred  in  holding  that  no  sufficient  excuse 
was  shown  for  his  failure  to  file  his  answer  in  the  trial  court  prior 
to  the  taking  of  a  final  judgment  upon  the  forfeited  bond.  The  only 
excuse  or  reason  suggested  by  the  record  for  such  failure,  was  that 
an  attorney  whom  appellant  had  employed,  failed  to  file  any  answer. 
It  is  not  even  attempted  to  be  shown  that  said  attorney  was  in  any 
wise  prevented,  or  was  unable  to  file  such  answer,  or  that  he  was 
misled ;  in  fact,  there  is  no  effort  on  the  part  of  appellant  to  account 
for  the  action  of  said  attorney,  in  any  way.  Under  all  the  authori- 
ties cited  in  our  original  opinion,  this  is  no  showing  why  the  trial 
court  should  have  granted  a  new  trial,  and  certainly  is  no  showing 
why  we  should  hold  that  in  refusing  a  new  trial,  the  lower  court  was 
guilty  of  abusing  the  discretion  confided  by  law  in  hira.  No  authority 
is  cited  by  appellant,  holding  to  the  contrary,  and  none  are  known 
to  the  Court. 

Complaint  is  also  made  that  we  should  have  held  that  the  defenses 
which  appellant  would  have  made,  if  an  answer  had  been  filed,  were 
meritorious.  The  only  proposition  advanced  in  support  of  this  con- 
tention in  his  motion  is,  that  inasmuch  as  the  bail  bond  in  question 
described  the  offense  with  which  appellant's  principal  was  charged, 
as  ''unlawfully  keeping  intoxicating  liquor  in  violation  of  law,  a  f el- 
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ony,"  same  was  not  a  sufJScient  description,  and  the  said  bond  was 
invalid.  Appellant  cites  as  his  only  authority  the  recent  case  of 
Saunders  v.  State,  216  S.  W.  Rep.,  870.  This  case  does  not  support 
appellant's  position.  The  bond  under  discussion  in  that  case  did  not 
state  whether  the  principal  therein  was  charged  with  a  felony  or  mis- 
demeanor, did  not  set  out  any  offense  known  eo  nominee  to  the  law, 
nor  did  it  set  out  the  constituent  elements  of  any  offense  known  to 
our  statutes,  and,  hence,  it  was  correctly  held  to  be  insufficient.  In 
the  instant  case  it  appears  that  the  principal  was  charged  in  terms 
as  set  out  in  the  bail  bond,  with  a  felony;  and  under  Article  321, 
Vernon's  C.  C.  P.,  it  is  a  sufficient  description,  and  all  that  is  neces- 
sary is  to  state  that  the  accused  is  charged  with  a  felony  or  a  mis- 
demeanor, as  the  case  might  be.  The  remainder  of  the  descriptive 
language  used  in  the  bail  bond  in  the  instant  case  might  be  treated  a» 
surplusage. 

Being  unable  to  agree  with  any  of  the  contentions  made  in  tlui 
motion,  the  same  will  be  overruled. 

Overruled. 


Ex  Parte  J.  M.  Leslie. 
No.  5852.     Decided  June  9,  1920. 

1. — Tick  Eradication  Law— Invalidity  of  Statute. 

Where  relator  was  arrested  for  violation  of  Section  Fifteen,  Chapter 
Sixty,  of  the  Acts  of  the  Thirty-fifth  Legislature,  known  as  the  Tick  Erad- 
ication Law,  and  claimed  that  the  law  was  faulty  in  failing  to  define  thn 
powers  conferred  upon  the  Live  Stock  Sanitary  Commission,  etc.,  etc.,  held: 
that  in  conferring  upon  the  Live  Stock  Sanitary  Commission  the  power  to 
make  rules,  the  non-observance  of  which  constitute  a  criminal  offense,  It 
is  deemed  necessary  that  the  Legislature  define  the  power,  and  place  limi- 
tations upon  the  authority  to  promulgate  rules  to  the  end  that  they  may 
not  be  lacking  in  the  essential  elements  of  law  denouncing  an  offense. 
Following  Railway  v.  State,  100  Texas,  420,  and  other  cases. 

2. — Same— Bnles  Stated — Criminal  Law— Notice — Due  Process  of  Law. 

A  completed  law  if  penal  In  its  effect  must  define  the  act  or  ommission 
denounced  as  criminal  with  some  degree  of  certainty,  and  due  process  of 
law  requires  that  a  person  be  given  reasonable  notice  as  a  predicate  to  his 
punishment  for  failure  to  comply  with  the  demands  of  the  authorities. 
Following  Sogdell  v.  State,  81  Texas  Crim.  Rep.,  66,  and  other  cases. 

3. — Same — Written  Notice — Proclamation  of  Gtovemor. 

The  law  prescribes  that  the  Live  Stock  Sanitary  Commission  shall  give 
notice  in  writing  of  the  rules  promulgated  by  proclamation  Issued  by  the 
Governor,  but  It  is  silent  touching  the  contents  of  the  notice  in  writing 
which  it  requires  shall  be  given,  and  the  procla'mation  Is  likewise  silent. 
It  is  necessary  that  it  state  in  specific  terms  the  substance  of  the  notice  in 
which  the  command  was  to  be  couched,  and  the  time  after  its  service  within 
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which  the  citizen  might,  by  complying  with  it,  ayoid  a  criminal  prosecn- 
tion,  and  not  doing  so  the  law  is  inyalid.  Following  Railway  v.  State,  100 
Texas,  420. 

4. — Same— Live     Stock    Sanitary    OommiSBlon— Delegation    of    Power— In- 
spectors. 

The  authority  to  make  rules  is  given  by  the  Legislature  to  the  Live 
Stock  Sanitary  Commission,  but  it  is  not  given  authority  to  transfer  this 
power  to  its  inspector,  and  the  power  to  arbitrarily  discriminate  conferred 
by  the  Commission  upon  its  agent,  in  the  rule  mentioned,  does  not  find 
support  in  the  Statute  upon  which  the  Commission  purports  to  act,  and  if 
it  were  so  found,  it  would  be  opposed  to  the  fundamental  law  which  for- 
bids the  denial  to  any  individual  of  the  equal  protection  of  the  law. 

6. — Same — Statutes   Construed — Kotlce — Live   Stock   Sanitary  Co)umision. 

The  said  Tick  Eradication  Law  is  incomplete  in  failing  to  describe 
with  some  degree  of  certainty  the  rule  with  reference  to  notice,  which 
it  is  intended  by  the  Legislature  the  Commission  is  authorized  to  make,  to 
the  end  that  one  accused  of  its  violation  may  look  to  the  law  to  determine 
the  authority  to  make  the  rule,  and  the  court,  in  passing  upon  the  reason- 
ableness, may  ascertain  the  Legislative  will  from  the  law  as  written,  and 
the  law  being  silent  upon  this  subject,  the  relator  cannot  be  punished  for 
refusing  to  obey  the  command  of  the  Commission  or  its  agent.  Following 
Jannin  v.  State,  42  Texas  Crim.  Rep.,  631,  and  other  cases. 

Appeal  from  the  County  Court  of  Milam.  Tried  below  before  the 
Honorable  W.  G.  Gillis. 

Appeal  from  Habeas  Corpus  proceeding,  refusing  to  discharge  re- 
lator. • 

The  opinion  states  the  case. 

W.  A,  Morrison  and  Robert  M,  Lyles,  for  relator. — On  question  of 
invalidity  of  statute:  M.  K.  &  T.  Ry.  Co.  v.  State,  100  Texas,  420; 
State  v.  Texas  Railway  Co.,  103  S.  W.  Rep.,  653;  Hutcheson  v. 
Starry,  92  Texas,  689;  Jannin  v.  State,  62  S.  W.  Rep.,  419;  Ex 
parte  Coombs,  38  Texas  Crim.  Rep.,  659;  Ex  parte  Adlof,  215  S.  W. 
Rep.,  222. 

On  question  of  delegation  of  Legislative  power  by  commission.  Ky. 
Co.  V.  Commission,  169  S.  W.  Rep.,  1039. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  relator  sought  in  the  County  Court  of 
Milam  County  discharge  from  custody,  and  appeals  from  the  order 
remanding  him  to  the  custody  of  the  sheriff.  His  prosecution  is-  un- 
der Section  15  of  the  Acts  of  the  Thirty-fifth  Legislature,  Chapter 
60,  as  follows : 

*'Any  person,  company,  or  corporation  owning,  controlling  or  car- 
ing for  any  domestic  animal  or  animals,  which  are  located  in  any 
territory  quarantined  through  the  provisions  of  this  Act,  or  by  the 
order  of  the  Live  Stock  Sanitary  Commission  of  Texas,  who  shall 
refuse  or  fail  to  dip  or  otherwise  treat  such  live  stock  at  such  time 
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and  in  such  manner  as  directed  in  writing  by  the  Live  Stock  Sanitary 
Commission,  shall  be  deemed  giglty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  in  any  sum  not  less  than  twenty-five 
dollars  nor  more  than  one  hundred  dollars,  and  each  day  of  such 
failure  or  refusal  shall  be  a  separate  offense." 

The  complaint  charges  failure  to  dip  his  cattle,  and  contains  the 
following:  '*And  that  said  cattle  were  then  and  there  located  in 
territory  quarantined  under  the  provisions  of  law  by  virtue  of  an 
order  of  the  Live  Stock  Sanitary  Commission  of  Texas,  as  promul- 
gated and  proclaimed  by  Proclamation  No.  17  by  the  Grovernor  of 
the  State  of  Texas,  to- wit,  Milam  County,  Texas ;  that  said  Live  Stock 
Sanitary  Commission  did  direct  said  J.  M.  Leslie  in  writing  on  the 
27th  day  of  March  A.  D.  1920,  to  dip  said  cattle  on  the  29th  day  of 
March  A.  D.  1920,  between  the  hours  of  seven  o'clock  a.  m.  and  one 
o'clock  p.  m/' 

The  object  of  the  Act  in  question  is  the  prevention  of  disease  to 
r  cattle,  and  one  of  the  means  recognized  therein  is  the  eradication  of 
'  fever  ticks  Power  is  conferred  upon  the  Live  Stock^Sflgiiwy  Com- 
mission of  Texas  **to  make  and  promulgate  rules  and  regulations 
/'  .  .  .  and  said  Live  Stock  Sanitary  Commission  of  Texas  shall 
■  give  notice  of  such  rules  and  regulations  by  proclamation  issued  by 
\  th^  Governor  of  Texas/' 

Judicial  sanction  has  often  been  given  to  the  exercise  of  the  power 
to,  by  law.  prescribe  the  punishment  for  the  violation  of  the  regula- 
tions of  a  board  or  commission,  upon  the  theory  that  observing  proper 
limitations  such  an  Act  is  not  obnoxious  to  the  principle  denying  to 
the  Legislature  the  power  to  delegate  its  authority.  U.  S.  v.  Grimaud, 
220  U.  S.  Rep.,  506,  55  Law  Edition,  563;  State  v.  Railway,  32  L. 
R.  A..  New  Series,  51;  U.  S.  v.  L.  &  N.  Ry.,  176  Federal  Rep.,  942; 
Whaley  v.  State,  30  L.  R.  A.,  499 ;  Kansas  v.  Crawford,  2  A.  L,  R., 
880:  Jannin  v.  State,  42  Texas  Crim.  Rep.,  631,  53  L.  R.  A.,  349; 
Ruling  Case  Law,  vol.  6,  p.  183.  The  relator  insists,  however,  that 
if  .the  soundness  of  this  principle  be  conceded,  the  Act  in  question 
is  faulty  in  failing  to  define  the  powers  conferred,  and  that  the  rules 
promulgated  are  not  authorized  by  the  Legislature,  and  are  such  as 
would  not  be  within  its  power. 

The  power  to  make  laws  is  placed  by  the  people  through  the  Con- 
stitution upon  the  Legislature.  The  rights  of  individuals  are  guarded 
by  restrictions  touching  the  enactment  and  publication  of  laws,  and 
the  privilege  is  afforded  of  presenting  by  petition  or  appearance  be- 
fore the  legislative  committees  opposition  to  proposed  enactments  af- 
fecting the  property  or  the  liberty  of  the  citizen.  A  completed  law, 
/•if  penal  in  its  effect,  must  define  the  act  or  omission  denounced  as 
''j criminal  with  some  degree  of  certainty.  Penal  Code,  sec.  6;  Augus- 
tine v.  State,  41  Texas  Crim.  Rep.,  59;  Sogdell  v.  State,  81  Texas 
Crim.  Rep.,  66;  Griffin  v.  State,  86  Texas  Crim.  Rep.,  361,  218  S. 
W.  Rep.,  494;    Railway  v.  State,  100  Texas  Rep.,  420.     And  if  by 
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the  law  one  is,  as  in  the  present  case,  commanded  to  do  some  afBrma- 
tive  act,  due  process  of  law  requires  that  he  be  given  reasonable  notice 
as  a  predicate  to  his  punishment  for  failure  to  comply  with  the  de- 
mands. Taylor's  Due  Process  of  Law,  p.  286,  sec.  132;  Railway  v. 
State,  100  Texas,  420;  Ekem  v.  McGovern,  46  L.  R.  A.,  841.  In 
conferring  upon  an  instrument  of  government  such  as  the  Live  Stock 
Sanitary  Commission  the  power  to  make  rules^the  non-observance  of  \/ 
which  constitutes  a  crimiaal  offense,  it  is__deemed  necessary  that  the  m 
Legislature  define  the  power  and  place  limitations  upon  the  authority 
to  promulgate  rules  to  the  end  that  they  may  not  be  lacking  in  the 
essential  elements  of  a  law  denouncinsf  an  offense. 

The  law  prescribes  that  one  who  **  shall  fail  to  dip  or  othervi'ise 
treat  such  live  stock  at  such  time  and  in  such  manner  as  directed  in 
writing  by  the  Live  Stock  Sanitary  Commission  shall  be  deemed 
guilty;  and  says  that  the  Commission  shall  give  notice  of  the  rules 
promulgated  by  proclamation  issued  by  the  Governor.'*  It  is  silen^ 
touching  the  contents  of  the  notice  in  writing  which  it  requires  shaljy^ ' 
be  given,  and  the  proclamation  is  likewise  silent.  The  charge  is  made . 
in  the  information  that  on  the  27th  day  of  March  the  relator  was 
ordered  injvriting  to  dip  his  cattle  on  the  29th  day  of  the  same  month, 
between  the  hours  of  seven  a.  m.  and  one  p.  m.    The  relator  was  there-  ; 

by  called  upon  to  perform  an  affirmative  act.    Neither  the  time,  nor^\/ 
the  place,  nor  the  lapse  of  time  after  notice  being  named  in  the  stat-     ) 
ute  nor  in  the  proclamation,  they  are  not  fixed  by  any  law,  but  must^y 
rest  upon  the  exercise  of  the  discretion  of  some  individual.    The  first 
article  of  our  Penal  Code  declares:  **The  design  of  enacting  this 
code  is  to  define  in  plain  language  every  offense  against  the  law  of 
this  State,  and  to  affix  to  each  offense  its  proper  punishment;'*  and 
in  Section  3  it  is  declared:  **No  person  shall  be  punished  for  any 
act  or  omission  unless  the  same  shall  be  made  a  penal  offense,  and  a 
penalty  is  affixed  thereto  by  the  written  laws  of  this  State.'*     As^^ 
suming  that  the  Legislature  might  make  penal  the  failure  to  observe 
the  order  of  the  Commission,  it  is  necessary  that  it  state  in  specific 
terms  the  substance  of  the  notice  in  which  the  command  was  to  be 
couched,  and  the  time  after  its  service  within  which  the  citizen  migli]^* 
by  complying  with  it,  avoid  a  criminal  prosecution.     By  the  terms 
of  the  notice  in  question  in  the  instant  case,  the  relator  was  given 
one  day.     He  was  directed  to  dip  his  cattle  between  seven  o'clock  a. 
m.  and  one  o'clock  p.  m.    Immediately  after  one  o'clock  he,  having 
failed  to  obey,  was  the  subject  of  criminal  prosecution,  not  perforce 
of  any  law  fixing  that  as  the  moment  of  default,  nor  even  of  any  rule 
of  the  Commission.     The  citizen  receiving  the  notice  is  furnished  no^. 
guide  by  which  he  may  determine  that  the  notice  given  him  is  such 
as  the  Commission  approves,  or  as  the  law  authorizes.     He  can  look 
to  no  provision  of  the  statute  nor  the  proclamation  to   determine    . 
whether  the  notice  is  a  lawful  one,  but  must  at"^ll  times  be  prepared    ) 
to  obey  it.    No  provision  is  made  to  accord  him  the  right  to  a  hear" 
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ning,  that  he  may  protest  against  compliance  with  the  order,  or  seek 
I  its  modification.  The  absence  of  definite  provision  with  reference 
I  to  the  notice,  we  think  brings  the  law  clearly  within  a  class  con- 
liemned  by  the  Supreme  Court  of  this  state  in  the  case  of  Railway 
V.  State,  100  Texas,  420,  in  which  the  question  arose  upon  a  statute 
enacted  declaring  that  each  railway  corporation  operating  a  railway 
in  this  State  should  maintain  at  its  depots  water-closets  of  certain 
description,  and  declaring  **any  railway  corporation  which  fails, 
neglects,  or  refuses  to  comply  with  the  provisions  of  this  act,  shall 
pay  to  the  State  of  Texas  the  sum  of  $100  for  each  week  it  so  fails 
and  neglects."  The  attack  upon  the  validity  of  this  law  was  sus- 
tained by  the  Supreme  Court  which  expressed  itself  in  part  thus : 
*'It  is  a  well-establiphed  principle  of  statutory  construction  that 
,  penal  statutes  must  be  strictly  construed  in  determining  the  liability 
of  the  person  upon  whom  the  penalty  is  imposed,  and  that  the  more 
severe  the  penalty,  and  the  more  disastrous  the  consequence  to  the 
person  subjected  to  the  provision  of  the  statute,  the  more  rigid  will 
be  the  construction  of  the  provisions  in  favor  of  such  person  and 
against  the  enforcement  of  such  law.  (Suth.  Stat.  Const.,  sec.  322, 
Potter's  Dwaris,  244.)  A  penal  statute  such  as  now  before  us  must  be 
couched  in  such  explicit  terms  that  the  party  upon  whom  it  is  to  oper- 
ate may,  with  reasonable  certainty,  ascertain  what  the  statute  requires 
to  be  done,  and  when  it  must  be  done,  otherwise  there  would  be  no 
opportunity  for  a  person  charged  with  the  duty  to  protect  himself 
by  the  performance  of  it  according  to  the  law.  (Suth.  Stats.  Const., 
sec.  324,  Potter's  Dwaris,  246-251;  Tozer  v.  United  States,  52  Fed. 
Rep.,  917.)  In  the  case  last  cited  Judge  Brewer  said:  *But,  in 
order  to  constitute  a  crime,  the  act  must  be  one  which  the  party  is 
able  to  know  in  advance  whether  it  is  criminal  or  not.  The  crimi- 
nality of  an  act  can  not  depend  upon  whether  a  jury  may  think  it  rea- 
sonable or  unreasonable.'  "... 

**  There  is  not  a  sentence  in  the  law  from  which  the  railroad  com- 
panies of  the  State  could  determine  the  time  allowed  for  the  com- 
pletion of  the  work  required,  except  under  the  construction  that  all 
must  have  been  completed  within  one  week  from  July  14,  1905.  Sure- 
ly such  a  law,  if  enforced,  would  take  from  the  railroad  company  its 
property,  in  the  penalties  exacted  by  the  statute,  without  due  process 
of  law,  in  violation  of  the  principles  of  right." 

We  find  in  Proclamation  No.  17,  rules  proclaimed  containing  the 
following : 

*  *  The  owners  and  caretakers  of  all  cattle,  in  said  counties  and  parts 
of  counties  shall  dip  them  regularly  under  the  supervision  of  an  in- 
spector of  the  Live  Stock  Sanitary  Commission  in  an  arsenical  solu- 
tion .  .  .  Such  dippings  shall  he  given  regularly  at  such  intervals 
and  on  such  dates  as  may  be  pi-escribed  by  the  Live  Stock  Sanitary 
Commission  or  its  inspectors;  provided,  that  owners  or  caretakers  may 
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he  excused  from  dipping  their  cattle,  horses,  mules  and  asses  when  it 
is  deemed  safe  or  ex^pedient  to  do  so." 

The  non-compliance  with  thia  pilp,  wp  think,  cannot  be  made 
criminal.  It  does  not  state  any  dates,  or  intfirvals  when  cattle  shall 
be  dipped,  and  delegates  to  its  inspectors  the  privilege  of  determin- 
ing such  matters.  The  Live  Stock  Sanitary  Commission  is  a  body 
created  by  the  Legislature;  its  members  are  oflScers  of  the  State, 
possessing  qualifications  named  by  the  Legislature,  making  oath  and 
bond  for  the  faithful  performance  of  their  duty.  The  authority  to 
make  rules  is  given  by  the  Legislature  to  this  Commission,  but  it  is 
not  given  authority  to  transfer  the  power  to  its  inapq^t^^  The 
language  in  the  proclamation  clearly  discloses  that  it  is^contemplated 
that  both  the  Commission  and  its  inspectors  may  exercise  arbitrary 
authority.  **The  owners  or  caretakers,*'  it  says,  "may  be  excused 
from  dipping  their  cattle  when  deemed  safe  and  expedient."  A  rea- 
sonable classification  and  discrimination  between  classes  of  individu- 
als does  not  deny  the  equal  protection  of  the  law.  Ruling  Case  Law, 
vol.  p,  p.  378,  sec.  372 ;  Cyc,  vol.  8,  p.  1073.  The  power  to  discrimi- 
nate embodied  in  the  proclamation  is  not  of  this  kind.  It  is  required 
to  rest  upon  no  distinction,  but  permits  those  executing  it  to  select, 
without  giving  reasons  therefor,  those  who  shall  obey  it  and  those  who 
shall  be  exempted  from  its  penalty.  No  condition  is  named  to  which 
a  citizen  complaining  of  discrimination  can  point  as  condemning  the 
action  of  those  executing  the  law.  No  fact  is  named  in  the  law  or  in 
the  proclamation  which  he  may  establish  and  urge  as  a  matter  of 
right  as  exempting  him  from  the  penalty.  As  written,  the  time,  place, 
the  reasonableness  of  the  notice,  and  whether  he  shall  be  given  the 
same  privileges  as  his  neighbor  who  is  in  the  same  class,  are  all  matters 
within  the  discretion  of  the  administrative  officers.  It  is  the  theory 
of  the  statute  that  when  a  rule  is  made  and  violated  a  penal  offense 
has  been  committed.  The  power  to  suspend  laws  is  placed  by  the 
Constitution  in  the  Legislature  alone.  Constitution,  sec.  28,  Art.  1. 
The  power  to  arbitrarily  discriminate  conferred  by  the  Commission 
upon  its  agents  in  the  rule  mentioned  does  not  find  support  in  the 
statute  upon  which  the  Commission  purports  to  act,  and  if  it  were 
so  found,  it  would  be  opposed  to  the  fundamental  law  which  forbids 
the  denial  to  any  individual  of  the  equal  protection  of  the  law.  Rul- 
ing Case  Law,  vol.  6,  p.  370;  Owens  v.  State,  53  Texas  Crim.  Rep., 
105;  Ex  parte  Adlof,  86  Texas  Crim.  Rep.,  13,  215  S.  W.  Rep., 
222. 

The  possession  by  relator  of  cattle  'which  had  not  been  dipped  is 
not  made  by  law  an  offense.  It  becomes  an  offense  only  when  a  proper 
rule  made  by  the  Live  Stock  Sanitary  Commission,  and  promulgated 
according  to  law,  has  been  violated.  The  law  is  incomplete  in  failing 
to  describe  with  some  degree  of  certainty  the  rule  with  reference  to 
notice,  which  it  is  intended  by  the  Legislature  the  Commission  is  au 
thorized  to  make,  to  the  end  that  one  accused  of  its  violation  may 
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look  to  the  law  to  determine  the  authority  to  make  the  rule,  and  the 
court  in  passing  upon  the  reasonableness  may  ascertain  the  legisla- 
tive will  from  the  law  as  written.  The  law  being  silent  upon  this 
subject,  the  relator  cannot  be  punished  for  refusing  to  obey  the  com- 
mand of  the  Commission  or  its  agents.  Power  cannot  be  conferred 
upon  them  to  make  an  oflPense.  Jannin  v.  State,  42  Texas  Grim. 
Rep.,  631 ;  Ruling  Case  Law,  vol.  6,  p.  181-183.  The  rule  proclaimed 
by  the  Commission  should  designate  J.hp  firpf,  yrithin  w^ioh  an  nwnpj^ 
\yould  \\sive  to  comply  with  an  order  to  dip,  and  the  time  thus  pre- 
scribed i8houl3~on  fts  face  appear  reasonable  and  within  the  Jimita- 
tions  prescribed  hv^lj^  "^^^h^^  This  cannot  be  left  to  the  arbitral 
discretion  of  the  inspectors.  There  is  an  absence  in  the  proclama- 
tion in  question  of  any  limitation  touching  the  notice,  save  that  it  be 
in  writing.  The  rules  proclaimed  cannot  be  enforced  for  the  reason 
that  an  attempt  is  made  to  delegate  to  the  inspectors  the  discretion 
conferred  by  the  Legislature  upon  the  Commission,  and  by  reason 
of  the  attempt  to  give  a  power  of  discrimination  which  could  not  be 
exercised  by  the  Commission  or  the  Legislature.  For  these  reasons 
the 'prosecution,  in  our  opinion,  is  not  founded  upon  proceedings 
which  authorize  the  detention  and  punishment  of  the  relator.  His 
application  for  writ  of  habeas  corpus  therefore  should  have  been 
granted,  and  his  discharge  is  ordered.  It  results  that  the  judgment 
be  reversed  and  the  relator  released  from  custody. 

Relator  discharged. 


W.  H.  Hendrix  v.  The  State. 

No.  5850.    Decided  June  9,  1920. 

1. — Burglary — ^Private    Besidence^-OlrcumBtaiitial    Evldeiice — Suillciency    of 
Evidence. 

Where,  upon  trial  of  burglary  of  a  private  residence,  the  evidence,  al- 
though circumstantial,  was  sufficient  to  sustain  the  conviction  under  a 
proper  charge  of  the  court,  there  is  no  reversible  error. 

2. — Same — Charge  of  Court — ^Reasonable  Explanation— Beqaested  Charge. 

Where,  upon  trial  of  burglary  of  a  private  residence,  the  doctrine  of 
reasonable  explanation  did  not  arise  from  the  evidence,  as  it  excluded  the 
idea  that  the  defendant  gave  an  account  of  his  possession  on  first  oppor- 
tunity, there  was  no  reversible  error  in  refusing  the  requested  charge  on 
that  phase  of  the  case,  the  court  having  charged  that  if  defendant  was  not 
present  at  the  time  of  the  offense  or  the  jury  had  a  reasonable  doubt  there- 
of, or  that  if  he  came  In  possession  of  the  property  afterward,  to  acquit, 
this  was  sufficient. 

Appeal  from  the  District  Court  of  Ellis.'   Tried  below  before  the 
Honorable  F.  L.  Hawkins. 
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Appeal  from  a  conviction  of  burglary  of  a  private  residence;  pen- 
alty, five  years  imprisonment  in  the  penitentiary. 
The  opinion  states  the  case. 

Adair  Dyer,  for  appellant. — On  question  of  reasonable  explana- 
tion: Roberts  v.  State,  129  S.  W.  Rep.,  611;  Wheeler  v.  State,  30 
id.,  913;  Mattheus  v.  State,  23  id.,  690;  Stanfield  v.  State,  165  S. 
W.  Rep.,  216;  Pressley  v.  State,  131  id.,  332;  Hawthorn  v.  State, 
136  id.,  776 ;  Lopez  v.  State,  13  id.,  219 ;'  Taylor  v.  State,  15  Texas 
Crim.  App.,  362;  Heskew  v.  State,  17  id.,  161. 

Alvin  if.  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited 
Balwin  v.  State,  31  Texas  Crim.  Rep.,  589;  Bennett  v.  State,  32  id., 
216;   Young  v.  State,  54  id.,  560;  Cleveland  v.  State,  57  id.,  358. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  bur- 
glary of  a  private  residence  and  allotted  five  years  in  the  penitentiary. 
This  is  a  case  of  circumstantial  evidence.  Davis  and  appellant 
were  traveling  in  an  auto  through  Ellis  county  from  the  city  of  Dal- 
las to  the  city  of  Temple.  Enroute  they  camped  near  the  residence 
of  W.  B.  Banks  for  two  or  three  days.  The  reason  assigned  for  this 
by  appellant  *s  testimony  is  that  when  they  reached  that  point  the 
gasoline  tank  of  their  auto  '*  sprung  a  leak  and  they  were  out  of 
gasoline/'  their  purpose  being  to  repair  the  car  and  secure  gasoline. 
While  there  Banks'  residence  was  burglarized.  Appellant  and  Davis 
were  arrested,  appellant  being  found  in  possession  of  some  of  the 
stolen  property.  His  testimony  is  to  the  effect  that  he  did  not  steal 
the  goods  or  enter  the  house,  and  knew  nothing  of  it  until  after  he 
had  received  the  goods  from  Davis;  that  Davis  left  the  car,  the  cas- 
ing of  which  appellant  was  repairing,  for  the  purpose  of  securing 
gasoline;  that  od  his  return  had  the  stolen  goods  and  gave  him  some 
of  them;  that  he  knew  nothing  of  the  burglary,  had  no  connection 
with  it,  and  was  not  aware  the  goods  were  stolen.  The  State's  evi- 
dence is  sufiicient  to  sustain  the  conviction.  It  is  not  deemed  neces- 
sary to  detail  it. 

Appellant  asked  and  was  refused  a  charge  to  the  effect  that  if  ap- 
pellant, when  his  possession  was  first  challenged,  gave  an  account 
which  was  reasonable  and  probable  true,  or  there  was  a  reasonable 
doubt  of  it,  the  jury  should  acquit.  He  also  excepted  to  the  court's 
charge  because  it  did  not  submit  this  issue.  The  facts  upon  which 
appellant's  requested  charge  is  based  are  recited  by  him  in  his  bill 
€f  exceptions  No.  2,  as  follows :  *  *  When  I  was  arrested  out  there  no 
one  asked  me  anything  about  the  stuff  and  I  didn't  say  anything 
about  it.  I  remember  Mr.  Banks  coming  to  see  me  at  the  jail;  he 
called  me  over  to  the  door  and  I  went  over  to  the  door  and  he  asked  for 
the  money  and  J  gave  him  the  money  that  was  in  the  pockets  j  therei 
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was  about  30  cents.  That  was  about  all  Mr.  Banks  said  to  me.  Well, 
Mr.  Banks  said  that  he  didn't  want  the  clothes,  he  didn't  need  them. 
I  offered  him  the  clothes.  I  asked  him  if  they  were  his  clothes,  if 
they  were  I  would  give  them  to  him.  I  told  him  that  I  got  the  clothes 
from  Davis.  Davis  was  there  in  the  jail  at  the  time."  As  we  under- 
stand the  doctrine  of  reasonable  explanation  this  testimony  does  not 
bring  the  question  within  that  rule.  His  statement  excludes  the  idea 
that  he  gave  an  account  of  it  on  first  opportunity.  He  says  that 
when  he  was  arrested  that  no  one  asked  him  anything  about  the 
stuff,  and  he  himself  did  not  say  anything  about  it.  When  he  was 
arrested  charged  with  this  offense,  it  was  then  called  to  his  atten- 
tion. His  right  to  possession  of  the  property  was  called  in  question. 
This  was  not  within  the  doctrine  of  reasonable  account  of  possession  of 
stolen  property.  Appellant  testified  on  the  trial  substantially  as  his 
statement  above  quoted.  The  court  charged  the  jury  with  reference 
to  this,  if  they  should  find  from  the  evidence  that  Da\4s  burglarized 
the  private  residence  of  Banks  but  that  the  defendant  was  not  present 
and  participating  with  him  at  the  time,  or  if  the  jury  should  have  a 
reasonable  doubt  upon  this  issue,  it  would  be  their  duty  to  acquit 
defendant  of  the  charge  of  burglary,  although  they  may  believe  from 
the  evidence  that  he  afterwards  came  into  possession  of  some  of  the 
property  taken  from  the  alleged  burglarized  house,  and  was  in  posses- 
sion of  the  same  at  the  time  of  his  arrest.  This  we  understand  was 
his  testimony  upon  the  trial  and  his  theory  of  the  case.  The  court 
also  gave  appellant's  requested  instruction  to  the  effect  that  if  Davis 
burglarized  the  house  of  Banks  and  appellant  at  the  time  remained 
in  an  automobile  or  on  the  road  and  waited  for  Davis  and  did  not  take 
any  part  in  the  burglary  and  did  not  in  any  way  assist  in  the  perpe- 
tration of  the  same  and  was  not  present  encouraging  such  perpetration, 
or  if  the  jury  should  have  a  reasonable  doubt  as  to  whether  such  facts 
are  true  or  not,  then  in  such  event  they  should  find  appellant  not 
guilty.  These  charges  aptly  and  pertinently  applied  the  law  to  the 
facts  of  this  case  and  give  defendant  the  full  benefit  of  all  that  he 
claimed  with  reference  to  his  connection  or  want  of  connection  with 
the  burglary  of  the  house  and  possession  of  the  goods  that  came  from 
it.  This  is  practically  the  only  question  presented  by  appellant's  ap- 
peal. 

Finding  no  reversible  error  in  the  record  the  judgment  will  be  af- 
firmed. 

AffirmecL 
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A.  L.  Winn  v.  The  State. 
No.  5539.    Decided  Jannary  14,  1920. 

Rehearing  Granted  June  16,  1920. 

Tick  Eradication  Law— Information — Complaint— Invalidity  of  Law. 

Where  this  appeal  was  dismissed  for  want  of  a  proper  complaint  as  a 
basis  for  the  information,  but  this  defect  of  the  transcript  has  been  cured, 
the  cause  is  re-instated.  However,  in  view  of  recent  decisions,  it  is  deemed 
unnecessary  to  discuss  the  various  questions  at  any  length,  the  law  having 
been  held  invalid,  and  the  judgment  is  therefore  reversed  ad  dismissed. 
Following  Ex  parte  Leslie,  87  Texas  Crim.  Rep.,  476,  recently  decided. 

Appeal  from  the  County  Court  of  Lamar.  Tried  below  before  the 
Honorable  W.  L.  Hutchison. 

Appeal  from  a  violation  of  the  Tick  Eradication  Law;  penalty,  a 
fine  of  ten  dollars. 

The  opinion  states  the  case. 

B.  L.  Laitimore  and  H,  B.  Birmingham,  for  appellant. 
Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  County 
Court  of  Lamar  County,  of  the  offense  of  failing  and  refusing  to  dip 
cattle,  and  his  punishment  fixed  at  a  fine  of  10. 

An  inspection  of  the  record  discloses  an  information,  but  no  com- 
plaint. This  is  fatal  to  this  appeal.  See  Sec.  520,  Branch's  Ann. 
Penal  Code,  and  authorities  cited. 

The  information  in  the  record  shows  that  it  was  filed  on  April  12, 
1919,  and  alleges  that  the  offense  was  committed  on  May  12,  1919, 
which  is  a  month  subsequent  to  the  date  of  the  filing  of  said  informa- 
tion. This  would  be  an  impossible  date,  and  is  also  fatal  to  the  prose- 
cution. 

The  judgment  of  the  trial  court  is  reversed,  the  cause  remanded, 
and  the  prosecution  ordered  dismissed. 

Dismissed. 

ON  REHEARING. 

June  16,  1920. 

DAVIDSON,  Presiding  Judge.— On  a  former  day  of  this  term  the 
judgment  herein  was  reversed  and  dismissed  for  want  of  a  complaint 
as  a  predicate  for  the  information.  This  defect  in  the  transcript  has 
been  cured.    The  cause  will  be  re-instated. 
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The  conviction  occurred  under  what  is  popularly  known  as  the  Tick 
Eradication  Law.  There  are  quite  a  number  of  questions  suggested  for 
reversal.  In  view  of  what  was  said  in  Ex  part«  Leslie,  223  S.  W. 
Rep.,  227 ;  recently  decided,  it  is  deemed  unnecessary  to  discuss  the 
various  questions  at  any  length,  and  this  case,  therefore,  will  be  dis- 
posed of  under  that  decision.  The  Leslie  case  decides  this  law  to  be 
invalid  for  reasons  stated  in  the  opinion.  On  that  decision  this  judg- 
ment will  be  reversed  and  the  prosecution  ordered  dismissed. 

Dismissed. 


Al  Shrum  v.  The  State. 

No.  5712.    Decided  April  21,  1920. 
Rehearing  Denied  June  16,  1920. 

1. — Murder — Manslaughter — Charge  of  Court. 

V^here.  upon  trial  of  murder  and  a  conviction  of  manslaughter  an  ex- 
ception was  reserved  to  the  court's  charge  of  manslaughter  because  it  did 
not  specifically  mention  that  defendant  had  the  right  to  shoot  from  the 
viewpoint  of  manslaughter,  if  the  shot  of  the  others  produced  pain  or  blood- 
shed, this  contention  is  untenable  and  without  merit,  under  the  evidence 
of  the  instant  case,  and  such  charge  would  have  resulted  in  a  reversal  of 
the  case,  as  it  would  have  limited  the  right  of  self-defense;  besides,  the 
court  instructed  properly  upon  manslaughter,  murder,  and  self-defense, 
and  defendant  was  convicted  of  manslaughter. 

2. — Same— Charge  of  Court — Self-defense. 

V^here  appellant  contended  that  the  court  limited  self-defense  as  only 
against  the  deceased,  but  it  appeared  from  the  record  that  the  court  ex- 
pressly instructed  the  jury  that  defendant  had  a  right  to  shoot  in  self-de- 
fense not  only  against  deceased  but  any  other  person  who  was  engaged 
in  shooting  at  him,  there  was  no  reversible  error. 

3. — Same— Charge  of  Court — Picketing — Strike — ^Employees. 

Where,  defendant  objected  to  the  charge  of  the  court  because  it  did 
not  inform  the  jury  that  the  defendant  had  the  legal  right  to  go  to  the 
scene  of  the  killing  for  the  purpose  of  picketing  or  talking  to  the  employees 
of  the  company,  in  order  to  induce  them  to  quit  work  and  join  in  the  strike, 
but  it  appeared  from  the  record  that  the  court  did  so  charge,  etc.,  there 
was  no  reversible  error.  Following  Shannon  v.  State,  35  Texas  Crim.  Rep., 
2,  and  besides,  gave  instructions  altogether  favorable  to  the  defendant  and 
his  case,  there  was  no  error.    - 

4. — Same'— Provoking  Difficulty — Charge  of  Court. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  a  charge 
on  provoking  the  difficulty  was  called  for  by  the  evidence  both  by  the 
State  and  defense  and  was  entirely  a  proper  charge,  especially  in  view  of 
the  feature  of  self-defense  and  manslaughter,  there  was  no  reversible  error. 
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5.— Same— Newly  Discovered  Evidence— Practice  on  Appeal— Affidavit. 

Where,  the  motion  for  new  trial,  on  the  ground  of  newly  discovered 
evidence,  was  not  supported  by  affidavit  of  the  alleged  witness,  the  same 
cannot  be  considered. 

6. — Same — ^Evidence— Bes  Gestae. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  defend- 
ant and  his  companions  claimed  that  they  only  went  out  to  the  scene  of  the 
difficulty  on  a  peaceful  mission,  but  the  State  claims  a  contrary  theory, 
there  was  no  error  in  admitting  testimony  that  defendant's  companion, 
immediately  upon  reaching  the  scene,  began  the  diffculty. 

7. — Same — ^Evidence— Bill  of  Exceptions. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
State  was  permitted  to  show  that  the  two  parties  carried  by  defendant  in 
his  car  to  the  scene  of  the  tragedy  immediately  commenced  the  assault 
when  they  reached  there,  there  was  no  reversible  error,  as  defendant  con- 
tended that  he  and  his  companions  went  there  on  a  peaceful  errand. 

8. — Same^-Argument  of  Counsel — Bill  of  Exceptions. 

Where  the  bill  of  exceptions  failed  to  allege  the  statement  imputed  to 
the  counsel  for  the  State  to  have  been  verified,  but  only  showed  that  the 
trial  judge  instructed  the  jury  not  to  consider  the  remarks  of  State's  coun- 
sel, there  was  no  reversible  error. 

9. — Same— Evidence — Self-serving  Evidence — ^Flight. 

Where,  upon  trial  of  murder  and  conviction  of  manslaughter,  the 
State's  testimony  showed  that  after  the  fatal  difficulty  defendant  immediate- 
ly left  the  scene  and  went  away  some  eighteen  miles  therefrom,  as  defend- 
ant claims,  to  visit  his  parents,  there  was  no  error  in  excluding  testimony 
that  en  route  on  his  return  he  stated  to  the  witness,  seeing  an  offer  of  re- 
ward for  defendant's  arrest,  that  if  he,  the  witness,  would  take  him  to  the 
sheriff's  office  he  would  get  the  reward.  This  was  self-serving  testimony 
and  inadmissible. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below 
before  the  Honorable  C.  A.  Pippen. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  three  years 
imprisonment  in  the  penitentiary. 
The  opinion  states  the  case. 

Oscar  H.  Calvert:  Puckett,  Mounts  i&  Newberry ^  Mike  T,  Lively 
and  Baskett  &  DeLee,  for  appellant. — On  question  of  court's  charge 
on  self-defense :  Franklin  v.  State,  30  Texas  Crira.  App.,  628 ;  Frank- 
lin V.  State,  34  Texas  Crim.  Rep.,  286 ;  Reed  v.  State,  11  Texas  Crim. 
App.,  510 ;  Drake  v.  State,  45  Texas  Crim.  Rep.,  273 ;  Vam  v.  State, 
45  id.,  444;  Price  v.  State,  46  id.,  80;  Goodman  v.  State,  47  id ,  392. 

On  question  of  provoking  difficulty :  Kees  v.  State,  44  Texas  Crim. 
Rep.,  543;  Chambers  v.  State,  46  id.,  65;  Pedro  v.  State,  48  id.,  407; 
Arismendis  v.  State,  41  id.,  377. 

Digitized  by  LjOOQ IC 


488  87  Texas  Criminal  Reports.  [June, 

On  question  that  defendant  may  prove  his  reason  for  flight :  Arnold 
V.  State,  9  Texas  Crim.  App.,  439;  Walters  v.  State,  17  id.,  229; 
Lewallen  v.  State,  33  Texas  Crim.  Rep.,  414. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  PREsroiNG  Judge. — This  conviction  was  for  man- 
slaughter, the  term  of  punishment  being  assessed  at  three  years  in  the 
penitentiary. 

The  court  charged  upon  murder,  manslaughter,  self-defense  and 
provoking  a  difficulty.  The  charge  on  self-defense  was  from  the  stand- 
point of  apparent  and  real  danger  as  presented  to  defendant's  mind 
at  the  time  of  the  occurrence.  This  included  not  only  the  danger  from 
an  attack  by  deceased  but  also  another  party  who  was  with  him.  The 
jur)  was  informed  that  if  defendant's  life  was  in  danger  from  either 
standpoint,  he  would  be  entitled  to  his  protection  under  the  law  of 
self-defense.  The  charge  to  the  jury  was  not  limited  to  the  act  of 
deceased,  but  included  those  who  were  acting  with  him  if  such  facts 
were  shown.  The  theory  of  the  defense  was  that  he  was  shot  at  and 
shot  by  two  men,  deceased  being  one  and  aided  by  another  party,  both 
firing  shotguns ;  that  they  were  in  a  truck  owned  by  the  electric  com- 
pany for  whom  the  deceased  and  others  were  working.  That  these 
parties  had  been  employed  by  the  company,  and  in  such  employment 
were  working  in  the  business  of  the  company,  and  that  their  employ- 
ment arose  out  of  the  fact  and  on  account  of  a  strike  by  those  who  had 
been  theretofore  employed  by  the  company.  There  was  a  strike  by 
other  employees,  and  is  what  defendant  terms  a  sympathetic  strike  by 
others  engaged  in  some  character  of  work  but  not  embraced  among  the 
strikers,  and  that  those  who  were  favoring  the  strike  and  aiding  and 
engaged  in  it  did  what  they  called  ** peaceful  picketing,"  that  is,  they 
would  go  to  the  employees  of  the  compnay  who  had  taken  the  places  of 
the  strikers  as  employees  and  talk  with  them  and  persuade  them  if 
they  could,  at  least  sought  to  persuade  them  to  quit  working  for 
the  company  and  join  in  the  strike.  There  had  been  some  trouble 
arising  between  the  employees  of  the  company  who  were  substituted 
for  strikers  and  the  strikers.  The  company  also  employed  parties  who 
are  donominated  guards,  and  they  were  armed.  On  the  morning  of 
this  trouble  appellant  and  two  others  went  to  the  scene  of  the  difficulty 
for  the  purpose  of  engaging  in  this  peaceful  picketing.  Defendant 
carried  a  shotgun  and  it  seems  from  the  record  the  other  two  carried 
bludgeons.  Upon  arriving  at  the  scene  of  the  trouble  and  where  the 
employees  were  at  work,  two  of  the  parties  left  the  car,  in  which  they 
accompanied  appellant,  and  engaged  in  trouble  or  difficulty  with  one 
or  more  of  the  employees,  striking  with  a  club.  This  seems  to  have 
precipitated  the  difficulty  and  the  shooting  began,  several  shots  being 
fired.  Appellant  was  standing  at  his  car  at  the  time  of  the  difficult, 
and  his  contention  is,  supported  by  his  evidence,  that  while  standing 
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there  he  was  shot  at  by  deceased  and  another  man  who  was  in  a  truck 
owned  hy  the  company,  that  they  struck  him  in  two  or  three  places, 
and  that  he  returned  the  fire  killing  the  deceased,  and  that  there  were 
a  number  of  shots  fired.  The  theory  of  the  State  was  that  appellant 
as  soon  as  he  reached  the  point  where  his  car  was  stopped,  just  across 
the  street  from  the  truck  and  the  employees  of  the  company,  jumped 
from  his  auto  and  shot  deceased,  and  the  shooting  became  general, 
and  that  the  two  other  men  who  went  down  the  street  engaged  in  a 
diflGcully  with  another  employee  of  the  company;  that  these  three  men 
went  from  a  point  in  the  city  to  where  these  parties  were  at  work  and 
immediately  upon  arriving  there  these  series  of  difficulties  occurred, 
the  State's  theory  being  that  they  went  for  that  purpose,  and  that 
they  were  all  participants  or  conspirators  in  what  was  done.  Appel- 
lant testified  he  carried  his  gun  to  protect  himself  in  case  of  trouble 
as  thcMC  had  been  trouble  between  the  guards  employed  by  the  com- 
pany and  some  of  the  '* peaceful  picketing''  strikers,  and  that  he  car- 
ried this  gun  to  defend  in  case  an  attack  was  made  upon  him  by 
those  people. 

An  exception  was  reserved  to  the  court's  charge  on  manslaughter 
because  it  did  not  specifically  mention  that  appellant  had  the  right  to 
shoot,  from  the  view  point  of  manslaughter,  if  the  shots  of  the  others 
produced  pain  or  bloodshed.  We  are  of  opinion  this  contention  is 
without  merit.  If  as  appellant  contended  he  was  fired  at  by  the  other 
two  ;»arties  from  the  truck  with  double  barrel  shotguns  at  clos^  range, 
and  he  fired  in  return  to  protect  his  life,  the  question  would  be  purely 
self-defense,  and  to  have  carved  out  of  this  testimony  as  a  fact  that 
he  was  struck  several  times  and  make  that  the  cause  of  manslaughter, 
would  have  resulted,  upon  exception,  in  a  reversal  of  the  case,  if  the 
court  had  limited  his  right  of  self-defense  by  such  charge  on  man- 
slaughter. There  was  no  question  of  the  fact  that  the  shooting  oc- 
curred. The  issue  between  them  was  who  began  this  shooting.  The 
State's  evidence  clearly  shows  appellant  began  shooting  at  once  upon 
reaching  the  scene,  and  the  employees  or  guards  shot  in  self-defense. 
His  theory  was  that  when  the  difficulty  occurred  down  the  street  where 
his  two  comrades  struck  the  employee  with  a  billet  this  produced  the 
occasion  of  the  shooting  and  that  he  was  then  acting  in  self-defense : 
that  he  wag  not  engaged  in  nor  acting  in  concert  nor  agreement  with 
those  who  struck  the  men  down  the  street.  His  defensive  theory  seems 
to  exclude  the  idea  of  assault  on  him  for  any  other  purpose  except  that 
of  killing  him  by  shooting  him  with  a  couple  of  shot  guns.  This  was 
a  direct  attempt  from  his  viewpoint  to  take  his  life,  the  parties  be- 
ing in  such  relation  to  his  person  that  is  could  be  done,  and  but  for  the 
protection  of  the  auto  he  would  have  been  killed.  This  would  exclude 
aggression  on  the  part  of  appellant  and  place  it  entirely  upon  de- 
ceased and  his  companions.  If  the  State  was  right  it  would  place  the 
aggression  on  the  part  of  appellant  in  connection  with  their  purpose 
in  going  out  there,  and  this  difficulty  between  his  two  companions  and 
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the  men  engaged  in  the  trouble  when  they  were  struck  with  the  clubs. 
The  court  however  charged  on  manslaughter,  favorably  to  defendant, 
and  the  jury  found  in  his  favor  acquitting  him  of  murder.  The  charge 
on  self-defense,  in  this  connection,  was  based  upon  the  proposition 
and  theory  that  appellant  was  shot  by  deceased  and  his  companions  at 
close  range,  and  with  shotguns,  and  that  they  continued  to  shoot  and 
did  fire  several  shots.  It  occurs  to  us  if  the  charge  specified  pain  and 
bloodshed  under  such  circumstances  it  would  have  been  an  unsafe 
limitation  upon  appellant's  right  under  his  theory  and  would  practical- 
ly have  deprived  him  of  his  self-defense  theories. 

Nor  do  we  think  there  was  any  merit  in  appellant's  contention  that 
the  court  limited  self-defense  as  only  against  the  deceased.  The  court 
expressly  instructed  the  jury  that  he  had  a  right  to  shoot  in  self- 
defense  not  only  against  deceased  but  any  other  person  who  was  en- 
gaged in  shooting  at  him.  Exception  by  appellant  to  the  charge  is  not 
sustained  by  the  expressions  in  the  charge.  The  court  instructed  the 
jury  that  appellant  had  the  right  of  self-defense  if  assaulted  by  de- 
ceased or  any  other  person,  etc. 

Another  exception  was  reserved  to  the  charge  because  it  did  not 
inform  the  jury  appellant  had  the  legal  right  to  go  to  the  scene  of  the 
killing  for  the  purpose  of  picketing  or  talking  to  the  employees  of  the 
company  in  order  to  induce  them  to  quit  work  and  join  in  the  strike. 
The  court  in  the  main  charge  did  not  so  instruct  the  jury,  but  gave 
appellant's  requested  instruction  presenting  not  only  that  question 
but  further  that  he  had  the  right  to  arm  himself  etc.,  and  to  go  to 
the  place  where  the  trouble  occurred,  and  to  defend  himself  against 
any  attack  that  might  be  made  upon  him,  and  that  such  action  would 
not  abridge  his  right  of  self-defense.  His  theory  of  the  case  was,  and 
he  so  testified,  that  he  went  there  to  peacefully  talk  to  these  people 
and  to  induce  them  to  quit  work,  and  that  in  so  doing  armed  himself 
to  protect  his  person  from  any  assault  that  might  be  made  against  him. 
The  charge  as  given  is  in  accordance  with  the  rule  laid  down  in 
Shannon  v.  State,  35  Texas  Crim.  Rep.,  2.  This  case  has  been  followed 
by  numerous  cases.  He  also  gave  another  special  charge  requested 
by  appellant  that  although  he  went  with  Rob  Roy  and  Bohanan  to 
the  place  of  the  trouble,  and  that  though  they  engaged  in  a  combat 
with  an  employee  of  the  company,  that  he,  appellant,  would  not  be 
responsible  unless  such  conduct  was  a  part  of  the  agreement  to  do 
what  was  done,  and  that  if  they  engaged  in  an  independent  enterprise 
of  this  sort  without  his  concurrence  or  knowledge,  that  he  would  not 
be  responsible  for  it,  and  that  the  jury  should  find  him  not  guilty  from 
that  viewpoint  if  they  found  the  facts  as  indicated  in  the  charge  He 
also  instructed  the  jury  that  if  appellant  shot  originally  in  self-defense 
he  had  a  right  to  continue  to  shoot  until  all  danger  was  passed.  Nor 
do  we  think  there  was  error  in  the  court's  charge  upon  the  issue  of 
provoking  a  difficulty.  We  think  this  question  was  in  the  case  as 
shown  by  the  testimony,  even  that  introduced  by  the  appellant.    The 
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only  reason  why  this  question  was  not  in  the  case  would  arise  from 
the  fact  that  appellant,  was  the  aggressor  from  the  beginning  and 
pushed  the  difficulty  to  its  final  conclusion.  This  he  denied,  claiming 
that  while  he  went  there  he  did  not  go  for  the  purpose  of  bringing  on 
the  difficulty  but  to  defend  himself  in  case  it  was  brought  upon  him 
without  legal  excuse.  The  court's  charge  on  provoking  a  difficulty  we 
think  was  called  for  by  the  facts,  and  it  was  a  correct  charge,  that  is, 
it  charged  both  the  theory  of  provoking  a  difficulty  for  the  purpose 
of  killing,  or  for  the  purpose  of  not  killing.  Upon  this  theory  of  the 
case  manslaughter  become  an  issue,  and  not  only  was  it  an  issue,  but 
provoking  the  difficulty  was  in  the  case  by  reason  of  the  facts  pertain- 
ing to  self-defense.  The  facts  authorized  the  court  to  limit  and 
abridge  the  right  of  self-defense  by  a  charge  on  provoking  the  difficul- 
ty if  the  jury  should  take  that  view  of  the  testimony.  The  evidence 
suggested  the  issue.  We  are  of  opinion  that  this  case  was  fairly  tried 
a;id  without  reversible  error. 
The  judgment  is  affirmed. 

Affirmed. 

ON  REHEARING. 

June  16,  1920. 

DAVIDSON,  Presiding  Judge. — On  a  former  day  of  the  term  the 
judgment  herein  was  affirmed.  It  is  now  urged  that  the  court  commit- 
ted error  in  various  and  sundry  ways  in  the  affirmance.  It  is  not  the 
purpose  of  this  opinion  to  review  the  questions  decided  in  the  original 
opinion  with  reference  to  charges. 

Appellant  complains  that  the  court  was  in  error  in  not  reversing  the 
judgment  on  the  ground  of  newly  discovered  evidence  as  shown  by  the 
affidavit  of  Parkinson  attached  to  the  motion  for  a  new  trial.  We 
have  examined  this  motion  for  new  trial  and  fail  to  find  such  affidavit 
signed  by  Parkinson.  This  matter  was  examined  before  the  original 
opinion  was  written.  As  we  understand  the  original  presentation  of 
the  case  to  this  court  claimed  newly  discovered  testimony  was  sup- 
ported by  the  affidavit  of  Harrington.  We  failed  to  find  an  affidavit 
of  Harrington  in  the  record  and  the  question  was  not  discussed. 

There  is  a  bill  of  exceptions  to  the  introduction  of  testimony  of  the 
witness  Askins,  a  police  officer,  who  testified  that  he  went  to  the  scene 
of  the  killing  j  that  it  took  him  about  three  minutes  after  he  received 
the  call  to  ride  to  the  scene  of  the  difficulty ;  that  when  he  arrived  he 
arrested  a  man  by  the  name  of  Rob  Roy  who  had  on  a  soldier's  uni- 
form, and  also  had  the  big  end  of  a  billiard  cue  in  his  hand.  The  court 
says  he  admitted  this  as  a  circumstance  to  identify  Rob  Roy  as  the 
person  who  struck  Allen  LeCroy  with  a  billiard  cue.  The  evidence 
shows  that  appellant,  Roy  and  Bohanan  went  in  a  car  driven  by  ap- 
pellant to  the  scene  of  the  homicide,  as  appellant  says,  for  the  purpose 
of  ** peacefully  picketing.'*     There  seems  to  have  been  a  strike  on 
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hand,  and  their  purpose  was  to  induce  these  people  to  join  the  strike. 
The  assaulted  parties  were  in  the  employee  of  the  telephone  company. 
Immediately  upon  reaching  the  scene,  the  State's  theory  of  the  case 
is  that  Roy  and  Bohanan  alighted  from  the  car,  went  down  a  short 
distance  to  where  LeCroy  and  Ballard  were  at  work  for  the  telephone 
company,  and  that  LeCroy  was  struck  by  Roy  with  the  butt  end  of  a 
billiard  cue  or  a  club,  and  that  Ballard  was  struck  at  by  Bohanan, 
and  at  the  time  this  occurred  appellant  fired  upon  and  killed  Fisher. 
A  few  minutes  afterwards  the  officer  Askins  arrived  and  arrested  Rob 
Roy.  He  had  the  big  end  of  a  billard  cue  in  his  hand.  This  testi- 
mony was  admissible,  even  as  a  part  of  the  res  gestae.  Appellant 
seems  to  predicate  his  idea  of  the  inadmissibility  of  this  testimony 
upon  the  theory  that  he  and  his  friends  only  went  out  there  on  a 
peacefully  picketing  mission  and  not  for  the  purpose  of  engaging  in 
serious  trouble  unless  they  were  attacked  by  the  employees  of  the  tele- 
phone company.  That  was  their  view  of  the  case,  but  it  afforded  no 
ground  of  objestion  to  the  State's  testimony  which  showed  the  con- 
trary. These  were  matters  for  the  consideration  of  the  jury  and  not 
the  subject  of  objections  to  the  admission  of  testimony. 

There  is  also  a  suggestion  that  after  Roy  struck  LeCroy  and  knocked 
him  down,  that  he  dropped  the  billiard  cue,  and  just  about  the  time 
that  Askins  undertook  to  arrest  him  he  picked  it  up.  We  do  not  think 
this  affords  any  objection  to  the  introduction  of  the  testimony.  It 
would  make  no  difference  so  far  as  the  attack  upon  LeCroy  was  con- 
cerned whether  he  afterwards  threw  the  billiard  cue  down. 

It  is  also  urged  as  error  that  the  State  was  permitted  to  show  that 
'the  two  parties  carried  by  appellant  in  his  car  to  the  scene  of  the 
tragedy  went  to  where  LeCroy  and  Ballard  were  at  work  near  by 
and  assaulted  them  with  clubs,  one  striking  LeCroy  and  the  other 
striking  at  Ballard.  The  judge  would  not  certify  to  the  correctness  of 
the  alleged  statement  set  out  in  the  bill  of  exceptions  as  shown  by 
his  qualification.  He  says  the  evidence  was  ample  to  show  that  the 
matters  occurred  as  indicated.  We  are  of  opinion  there  could  be  no 
valid  objection  to  the  introduction  of  this  testimony.  This  was  but 
part  of  the  testimony  relied  on  to  show  the  converse  of  appellant's 
contention  of  peaceful  picketing.  It  was  admissible  for  the  State  to 
show  that  these  parties  who  went  to  the  scene  of  the  trouble  in  the 
car  with  appellant,  left  the  car  immediately  upon  it  stopping  at  the 
point  it  did  stop  and  in  going  to  and  making  an  assault  upon  these 
two  employees  of  the  telephone  company,  as  evidence  from  which  the 
jury  might  conclude  the  parties  were  acting  together. 

It  is  also  insisted  that  the  court  erred  in  not  reversing  the  judg- 
ment because  of  remarks  indulged  by  counsel  for  the  prosecution.  The 
court  qualifies  this  bill  by  stating  that  he  instructed  the  jury  not  to 
consider  the  same.  The  statements  imputed  to  counsel  in  the  bill  of 
exceptions  are  not  verified  otherwise  than  by  the  statement  of  the 
judge  that  he  instructed  the  jury  not  to  consider  the  remarks.    The 
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bill  does  not  verify  the  statements.  It  is  true  that  they  urged  as 
ground  of  objection  that  the  testimony  did  not  justify  the  remarks, 
but  these  are  only  stated  as  grounds  of  objection  and  not  as  matters 
of  fact.  Grounds  of  objection  will  not  be  treated  as  statement  of 
facts.  The  bill  must  show,  if  it  is  desired  to  have  the  matter  reviewed, 
that  there  was  no  testimony  which  justified  the  remarks  imputed  to 
counsel. 

There  is  another  matter  urged  by  appellant.  After  the  fatal  diffi- 
culty appellant  immediately  left  the  scene  and  during  the  day  went 
to  Cedar  Hill  eighteen  miles  from  the  city  of  Dallas,  he  says,  to  visit 
his  parents.  After  making  this  visit  and  enroute  on  his  return  to  the 
city  of  Dallas  he  was  in  a  car  with  a  Mr.  Caffey.  Caffey  called  his 
attention,  he  says,  to  the  fact  there  was  an  offer  of  five  hundred  dol- 
lars for  his  arrest.  Appellant  then  offered  to  prove  that  he  told 
Caffey  that  if  he,  Caffey,  would  take  him  to  the  sheriff's  office  that 
he  would  surrender  in  order  that  Caffey  might  obtain  the  five  hundred 
dollars  reward.  Caffey  did  not  see  proper  to  do  so.  Appellant  de- 
sired to  introduce  this;  the  purpose  for  which  it  was  sought,  as  we 
understand  the  bill,  was  to  explain  his  flight  in  going  to  the  country 
to  see  his  parents.  This  would  be  a  self-serving  declaration  made  to 
Caffey  which  in  no  way  is  explanatory  of  his  going  to  Cedar  Hill,  but 
an  offer  to  benefit  Caffey  if  Caffey  would  take  him  to  the  sheriff's 
office.  It  did  not  explain  or  attempt  to  explain  why  he  left  the  scene 
of  the  tragedy  and  went  to  the  country.  He  did  explain  his  visit  to 
the  country,  which  was  admitted  on  the  theory  that  he  went  to  see 
his  parents;  that  his  mother  had  been  sick,  and  he  went  to  see  her. 

We  have  mentioned  these  matters  because  counsel  urge  in  their 
rehearing  they  were  of  moment.  We  did  not  think  so  upon  the 
original  hearing  and  did  not  discuss  them,  and  upon  a  review  of  the 
matters  we  are  still  of  opinion  there  is  no  merit  in  any  of  the  con- 
tentions. 

The  motion  for  rehearing  will  be  overruled. 

Overruled. 


Jose  Antonio  Narango  v.  The  State. 
No.  6829.    Decided  June  16.  1920. 

1. — Tlieft — Statement  of  Facts — Statute   Construed — ^Rehearing. 

Article  844c,  C.  C.  P.  requires  the  filing  of  duplicate  statement  of  facts 
with  the  clerk  of  the  trial  court,  and  that  the  original  be  sent  with  the 
transcript  to  this  court.  Following  Hardgraves  v.  State,  61  Texas  Crim. 
Rep.,  422,  and  other  cases;  but  inasmuch  as  the  original  was  filed  on  re- 
hearing, the  ease  is  heard  upon  its  merits. 
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2. — Same — ^WitaeiHi  Befreflliing  Memory. 

Where,  upon  trial  of  theft,  the  witness  was  permitted  to  look  at  a  cer- 
tain list  of  property,  which  was  not  offered  in  evidence  but  was  used  to 
refresh  his  memory,  there  was  no  reversible  error.  Following  Gould  v. 
State,  66  Texas  Crim.  Rep.,  122. 

3.— Same — Evidence— Value— Ownership. 

Where,  upon  trial  of  theft  the  defendant  objected  to  the  testimony  of 
prosecuting  witness  as  to  the  value  of  a  certain  razor  found  in  possession 
of  defendant  and  part  of  the  alleged  stolen  property,  because  the  razor  be- 
longed to  another  party,  but  the  bill  of  exceptions  did  not  negative  the  fact 
that  such  razor  was  a  part  of  the  stolen  property  under  the  care,  control 
and  management  of  the  alleged  owner,  there  was  no  reversible  error. 

4. — Same — Evidence — Owner — Possession. 

Where  upon  trial  of  theft  there  was  no  error  in  permitting  the  alleged 
owner  to  testify  in  regard  to  his  control  over  the  alleged  stolen  property. 

5. — Same — Evidence — ^Value  of  Property. 

As  the  evidence  objected  to  with  reference  to  the  value  of  property 
could  not  have  injured  the  defendant,  there  was  no  reversible  error. 

6. — Same — Requested  Charges. 

Upon  trial  of  theft  there  was  no  error  in  refusing  defendant's  request- 
ed charges  with  reference  to  the  ownership  of  the  property,  as  they  did 
not  correctly  announce  the  law. 

7. — Same — Sufficiency  of  the  Evidence. 

Where  upon  trial  of  theft  over  the  value  of  fifty  dollars  the  evidence 
sustained  the  conviction  under,  a  proper  charge  of  the  court,  there  was  no 
reversible  error. 

Appeal  from  the  District  Court  of  Schleicher.  Tried  below  before 
the  Honorable  C.  E.  Dubois. 

Appeal  from  a  conviction  of  theft ;  penalty,  two  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

M,  E.  Sedherry,  for  appellant. — On  question  of  refreshing  witness's 
memory :    Rice  v.  Ward,  56  S.  W.  Rep.,  750. 

On  question  of  value  of  property :    Cooper  v.  State,  23  Texas,  331. 

On  question  of  requested  charges :  Clark  v.  State,  120  S.  W.  Rep., 
131 ;  Johnson  v.  State,  122  S.  W.  Rep.,  877. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  refreshing  memory :  Gould  v.  State,  146  S.  W.  Rep.,  176. 

On  question  of  ownership :  Whorton  v.  State,  151  S.  W.  Rep.,  300 ; 
Davis  V.  State,  140  id.,  349. 
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LATTIMORE,  Judge.— Appellant  was  convicted  of  the  theft  of 
property  of  the  value  of  more  than  $50,  and  his  punishment  fixed  at 
two  years  confinement  in  the  penitentiary. 

We  are  met  on  the  threshold  of  the  consideration  of  this  case,  by 
a  motion  made  by  our  Assistant  Attorney  General,  to  strike  from 
the  record  what  purports  to  be  a  statement  of  facts,  which  is  copied 
in  the  transcript.  Such  practice  in  a  felony  case  seems  not  to  be  in 
acecadance  with  our  statutes.  See  Art.  844c,  which  requires  the 
filing  of  duplicate  statement  of  facts  with  the  clerk  of  the  trial  court, 
and  that  the  original  be  sent  here  for  our  inspection,  arid  the  dupli- 
cate be  kept  on  file  by  said  clerk.  It  therefore  appears  that  we  must 
sustain  said  motion.  Hardgraves  v.  State,  61  Texas  Grim.  Rep.,  462, 
135  S.  W.  R.,  144;  Slatter  v.  State,  61  Texas  Grim.  Rep.,  243,  136 
S.  W.  Rep.,  770. 

Appellant  has  a  bill  of  exceptions  to  the  action  of  the  trial  court 
in  allowing  the  prosecuting  witness  to  look  at  it,  and  refresh  his  recol- 
lection fro7T],  a  list  of  property  which  he  had  made  on  a  former  oc- 
casion. .  No  error  appears  in  such  action.  Gould  v.  State,  66  Texas 
Grim.  Rep.,  122,  146  S.  W.  R.,  172;  Luttrell  v.  State,  40  Texas  Grim. 
Rep.,  651 ;  White  v.  State,  18  Texas  Grim.  App.,  57.  The  list  was  not 
offered  in  evidence,  nor  its  contents  read. 

Another  bill  of  exceptions  was  taken  to  the  action  of  the  lower  court 
in  allowiJig  the  prosecuting  witness  to  testify  to  the  value  of  a  cer- 
tain razor  found  in  the  possession  of  appellant,  and  enumerated  in 
the  indictment  as  a  part  of  the  alleged  stolen  property,  the  ground 
of  objection  being  that  this  witness  had  already  testified  that  said 
razor  belonged  to  another  party  who  worked  on  the  ranch.  The  bill 
does  not  negative  the  idea  that  such  razor  was  a  part  of  the  stolen 
property,  nor  that  it  might  have  been  in  the  care,  control  and  man- 
agement of  said  witness,  who  thus  became  the  special  owner  thereof. 
The  same  may  be  said  of  the  bill  complaining  of  similar  testimony 
as  to  the  value  of  certain  underwear  found  in  appellant's  possession. 
Nor  do  we  think  there  is  any  legitimate  ground  of  objection  to  the 
question  and  answer  of  said  witness,  in  regard  to  his  control  over 
certain  property,  consisting  of  valves  and  brass  boxes,  which  were 
claimed  to  be  a  part  of  said  stolen  property. 

AppeJlant  also  has  an  objection  to  the  testimony  of  what  would  be 
the  value  of  new  valves  of  the  kind  described  by  the  witness  Oglesby, 
and  alle$?ed  to  have  been  stolen.  The  evidence  could  not  have  injured 
the  accused,  as  the  testimony  of  the  prosecuting  witness  Oglesby  was 
as  to  the  value  of  such  valves  in  their  condition  when  taken,  and 
the  only  effect  of  such  objectionable  testimony  would  be  to  affect  the 
degree  of  the  offense,  as  being  a  misdemeanor  or  a  felony,  and  under 
Oglesby 's  testimony  as  to  values,  the  aggregate  value  of  all  the  prop- 
erty taken  was  more  than  fifty  dollars. 

The  record  contains  three  special  charges  requested  by  appellant 
and  refused,  but  in  the  absence  of  a  statement  of  facts  we  are  unable 
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to  perceive  any  error  on  the  part  of  the  trial  court  in  refusing  the 
same. 

Finding  no  error  in  the  record,  the  judgment  is  aflBrmed. 

Affirmed, 

ON  REHEARING. 

June  16,  1920. 

LATTIMORE,  Judge. — ^Appellant  files  his  motion  for  rehearing, 
accompanying  the  same  with  the  original  statement  of  facts,  and 
asks  that  it  be  considered.  The  motion  will  be  granted  to  the  extent 
of  considering  said  statement  of  facts. 

We  have  examined  the  special  charges  of  appellant  in  the  light  of 
the  facts  adduced.  Special  charge  No.  2  sought  to  have  the  jury 
told  that  certain  of  the  alleged  stolen  property  belonged  to  persons 
other  than  the  alleged  owner,  and  that  the  case  could  not  be  made 
out  without  proof  of  the  want  of  consent  and  knowledge  of  the  real 
owners.  We  think  this  charge  properly  refused,  for  under  the  facts, 
as  we  understand  them,  these  various  articles  of  property  were  in 
the  care,  control  and  management  of  Mr.  Oglesby,  who  was  in  charge 
of  the  ranch  at  the  time,  and  in  whose  care  said  property  had  been 
left  by  the  real  owners.  In  such  case,  the  allegation  of  ownership 
was  properly  laid  in  Mr.  Oglessby,  and  the  special  charge  did  not 
correctly  announce  the  law  applicable. 

Appellant's  special  charge  No.  3,  was  correctly  refused,  because  of 
the  fact  that  the  same  was  substantially  equivalent  to  his  special 
charge  No.  1,  which  was  given  by  the  Court. 

The  matters  complained  of  in  appellant's  bills  of  exceptions  were 
noticed  and  passed  upon  in  the  original  opinion,  and  we  see  nothing 
in  the  statement  of  facts  to  cause  us  to  change  our  views  upon  any 
of  them.  We  have  examined  the  testimony  of  Mr.  Oglesby  and  Mr. 
Hill,  as  contained  in  the  statement  of  facts,  and  regret  to  find  our- 
selves unable  to  agree  with  the  contention  made  in  appellant's  motion 
that  the  testimony  of  Mr.  Hill  was  of  such  prejudicial  character  as 
to  require  a  reversal  of  the  case.  The  testimony  of  Mr.  Hill  related 
only  to  the  value  of  certain  of  the  alleged  stolen  articles  when  new, 
and  inasmuch  as  Mr.  Oglesby  testified  as  to  their  values  at  the  time 
when  taken,  and  the  aggregate  value  fixed  by  him  upon  the  property 
exceeds  fifty  dollars,  we  are  unable  to  see  how  the  testimony  of  Mr. 
Hill  was  so  material  as  to  call  for  a  reversal. 

The  motion  for  rehearing  will  be  otherwise  overruled,  and  an 
aflSrmance  ordered. 

Overruled. 
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J.  C.  Raibe  v.  The  State. 

No.  5770.    Decided  June  16,  1920. 

1. — Theft  of  Cattle — Ownership— Indictment— Verdict. 

Where,  npon  trial  of  theft  of  cattle,  the  indictment  charged  different 
ownership  in  three  different  counts,  and  all  three  counts  were  submitted 
in  the  charge  of  the  court  and  the  jury  found  the  defendant  guilty,,  in  a 
general  verdict,  and  it  developed  from  the  evidence  that  only  one  ot  the 
named  owners  in  one  of  the  counts  should  have  been  alleged  as  owner,  as 
he  was  at  the  time  in  the  active  care,  control  and  management  of  the  cattle, 
same  was  reversible  error. 

2. — Same — Misconduct  .of  the  Jury — ^Defendant's  Failure  to  Testify. 

Where,  upon  trial  of  theft  of  cattle,  the  jury,  in  their  retirement  al- 
luded to  and  discussed  defendant's  failure  to  testify,  the  samo  was  rever- 
sible error.    Following  Boozer  v.  State,  198  S.  W.  Rep.,  295,  and  other  cases. 

Appeal  from  the  District  Court  of  Angelina.  Tried  below  before 
the  Honorable  L.  D.  Qiiinn. 

Appeal  from  a  conviction  of  theft  of  cattle;  penalty,  four  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Mantooth  &  Collins  and  J.  J.  Collins,  for  appellant. — On  question 
of  defendant's  failure  to  testify:  Wilson  v.  State,  46  S.  W.  Rep., 
251,  and  cases  cited  in  opinion. 

On  question  of  ownership;  McKnight  v.  State,  156  S.  W.  Rep., 
1188 ;  Rabe  v.  State,  212  S.  W.  Rep.,  502. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  is  the  second  appeal.  The 
judgment  was  reversed  on  the  former  appeal  because  of  a  variance 
between  the  allegations  of  the  indictment  and  the  evidence.  The 
indictment  on  the  former  appeal  charged  ownership  in  Dr.  Stewart, 
the  real  owner  of  'the  alleged  stolen  cattle.  The  care,  control  and 
management  of  the  cattle  was  held  under  the  evidence  to  be  in 
Thomas. "  This  constituted  a  variance,  for  which  the  judgment  was 
reversed.  A  new  indictment  was  presented  containing  three  counts, 
alleging  respectively  ownership  in  Dr.  Stewart,  Mr.  Herrington  and 
Mr.  Thomas.  Each  count  charges  separate  ownership.  The  count 
charging  ownership  in  Herrington  finds  no  basis  in  the  facts.  He 
was  not  in  possession  of  the  cattle,  or  the  pasture  from  which  they 
were  alleged  to  have  been  taken.  Herrington  owned  the  pasture,  but 
under  a  contract  with  Mr.  Thomas,  Thomas  was  in  control  and 
exercised  care,  control  and  management  of  the  pasture.  Thomas  had 
been  in  control  under  his  contract  with  Herrington  for  about  two 
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years.  Herrington  had  a  conversation  with  Dr.  Stewart  with  refer- 
ence to  pasturing  his  cattle,  in  which  he  informed  him  of  the  fact 
that  Thomas  had  control  of  the  place  and  any  contract  he  made  with 
Thomas  would  be  satisfactory.  Dr.  Stewart  called  upon  Thomas, 
who  agreed  to  let  him  pasture  his  cattle.  There  seems  to  have  been 
no  stipulated  price.  Thomas  was  in  control  of  the  property,  the 
pasture  and  fences.  Thomas'  testimony  upon  this  trial  is  in  conflict 
with  his  testimony  upon  the  former  trial.  Upon  the  former  trial  he 
sta1;jed:  '*It  is  true  that  I  testified  before  in  this  case:  'that  I  owned 
a  one-half  interest  in  the  pasture  on  that  place  this  year.  Dr.  Stewart 
made  arrangements  with  me  this  year  to  pasture  some  of  his  cattle 
in  my  pasture.  He  made  a  rental  contract  with  me  to  rent  my  place. 
As  to  whether  or  not  he  was  to  pay  me  for  the  use  of  the  pasture, 
we  never  set  no  price.  He  was  to  pay  me  a  price.  I  left  it  to  Mr. 
Herrington  to  set  the  price,  that  is,  Mr.  Josh  Herrington.  He  did 
not  pay  the  pasture  rent  in  advance.  I  look  after  the  place  myself 
when  I  am  able,  such  as  keeping  up  the  fences  around  the  pasture 
and  the  closing  of  gates  and  things  like  that,  but  I  have  been  sick 
some  this  year.  There  were  a  few  cattle  belonging  to  other  people 
besides  Dr.  Stewart.  I  saw  to  the  cattle  that  were  in  the  pasture, 
that  is,  I  was  supposed  to  keep  them  in  there  and  to  keep  other 
people's  out.  I  saw  that  the  fences  were  kept  up  and  the  gates 
closed  the  ber*:  I  could.  I  don't  kuow  j^st  ho-v  :ar  it  is,  but  I  think 
it  is  something  like  a  mile  Mr.  TuUey  lives  froTi  that  pasture.'  That 
is  correct."  The  above  was  his  testimony  upon  the  former  trial. 
He  further  adds  here:  **What  I  testified  to  before  was  the  truth  and 
it  is  true  now."  On  this  trial  Thomas  testified,  referring  to  Dr. 
Stewart : 

''I  believe  it  was  a  couple  of  days  that  he  come  to  see  me  before 
the  cattle  wero  put  in  the  pasture;  any  -./ay,  he  came  to  :ee  me  just 
before  the  cattle  were  put  in  there.  Wh-^n  he  put  the  stock  or  when 
he  made  arrangements  to  put  the  stock  in  the  pasture  he  did  not  put 
the  stock  in  my  control,  for  me  to  manage  and  look  after.  I  did  not 
have  any  authority,  management  or  control  whatever  over  the  cat- 
tle. I  had  no  instructions  at  all  with  reference  to  the  cattle.  We  had 
no  agreement  about  the  fences  as  to  who  was  to  keep  them  up,  me  and 
Dr.  Stewart  did  that.  As  to  who  kept  the  gate  closed  and  looked 
after  things  of  that  kind,  the  children  did  at  that  time,  I  wasn't 
able,  I  was  sick.  Dr.  Stewart  did  not  mention  to  me  anything  about 
such  things  as  looking  after  the  gate  or  taking  care  of  the  cattle, 
whatever.  If  he  asked  me  to  exercise  any  sort  of  management  or  con- 
trol about  those  cattle  I  don't  remember  it.  I  am  the  one  that  re- 
ported that  some  of  the  cattle  were  gone." 

The  evidence  shows  that  Dr.  Stewart  was  not  about  the  pasture, 
and  exercised  no  management  over  it  or  the  cattle  further  than  to 
place  them  in  the  pasture  controlled  by  Thomas.  This  he  did  through 
his  employed  hands.    The  case  was  decided  before  upon  the  theory 
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that  Thomas  had  a  Ken  on  the  property  for  their  pasturage,  and  that, 
therefore,  he  was  in  possession  of  the  cattle  as  against  the  true  owner, 
Stewart.  This  f^onclusion  was  reached  by  virtue  of  a  lien  fixed  under 
such  circumstances  by  the  terms  of  the  civil  statutes.  It  was  a  legal 
)ien.  and  would  be  operative  in  the  absence  of  a  contract  to  the  'ion- 
trary.  These  parties  could  have  made  any  contract  with  reference 
to  it  they  saw  proper  to  do.  The  evidence  does  not  so  show.  En  fact, 
it  excludes  the  idea  of  such  contract.  Had  the  owner,  Dr.  Stewart, 
taken  the  cattle  from  the  pasture  with  the  fraudulent  purpose,  of 
defeating  the  lien  legally  resting  upon  the  cattle,  he  would  have  been 
subject  to  prosecution  under  the  statute.  See  P.  C,  Art.  1335; 
Branch *s  Ann.  Crim.  Stats.,  p.  1353.  There  would  be  no  question 
of  law  or  in  fact  that  Thomas  would  be  entitled  to  the  possession  of 
the  cattle  after  they  were  placed  in  his  pasture  as  against  Dr.  Stewart 
until  the  pasturage  had  been  satisfactorily  arranged.  This  would  place 
Thomas  in  possession  of  the  property  under  the  facts  of  this  case. 
We  are  still  of  opinion  that  ownership  should  have  been  alleged  in 
.Thomas  and  not  in  Ste\vart.  The  statement  by  Thomas  that  there 
was  nothing  mentioned  between  him  and  Stewart  that  he,  Thomas, 
was  to  have  control  and  management  of  the  cattle,  and  kindred 
testimony,  would  not  legally  change  this  proposition.  The  law  places 
the  obligation  upon  him  to  take  care  of  the  cattle  when  he  assumed 
the  burden  of  their  pasturage  and  gave  him  a  lien  for  pasturage. 
This  matter  was  presented  in  various  ways  by  appellant  in  the  trial 
court.     We  have  stated  the  matters  generally. 

Appellant  requested  the  court  to  require  the  State  to  elect  upon 
which  count  the  prosecution  would  be  had  at  the  time  the  trial  be- 
gan. When  the  testimony  was  in  he  again  urged  the  election  under 
which  count  the  conviction  would  be  asked.  These  were  overruled. 
The  court  instructed  the  jury  that  they  could  convict  under  either 
count,  submitting  all  three  of  them  to  the  jury.  Exception  was 
properly  and  timely  reserved  to  this  action  of  the  court.  General 
ownership  could  have  been  alleged  in  Dr.  Stewart  as  the  real  owner, 
and  posssession  and  management  in  Thomas.  This  was  pointed  out 
in  the  former  appeal.  Not  that  it  was  necessary  to  so  allege,  but  if 
it  was  thought  proper  to  allege  ownership  in  the  real  owner  under 
the  facts  of  this  case  it  should  have  been  alleged  in  that  manner. 
We  are  still  of  opinion  that  ownership  should  have  been  alleged  in 
Thomas.  He  became  the  temporary  owner  of  the  property  as  against 
even  the  real  owner  under  the  circumstances  and  the  evidence  de- 
picted in  this  record.  The  authorities  were  sufficiently  collated  in  the 
opinion  on  the  former  appeal. 

Misconduct  of  the  jury  in  discussing  the  failure  of  appellant  to 
testify  was  presented  on  motion  for  new  trial.  Several  jurors  testi- 
fied to  that  effect.  Two  or  three  of  the  jurors  testified  that  if  it 
occurred  they  did  not  hear  it.  Several  jurors  testified  they  were 
for  the  minimum  punishment  of  two  years  until  this  matter  was  dis- 
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cussed;  that  they  then  changed  their  view  and  voted  for  the  maxi- 
mum of  four  years,  which  was  the  verdict  returned  by  the  jury.  The 
details  of  the  testimony  we  deem  unnecessary  to  mention.  There 
are  a  great  number  of  authorities  cited  by  appellant  in  his  brief 
which  we  think  are  in  point.  Wilson  v.  State,  46  S.  W.  Rep.,  251; 
Tate  V.  State,  38  Texas  Grim.  Rep.,  261,  42  S!  W.  Rep.,  595 ;  MizeU 
V.  State,  81  Texas  Crim.  Rep.,  241,  197  S.  W.  Rep.,  300;  Boozers. 
State,  198  S.  W.  Rep.,  295 ;  Walling  v.  State,  59  Texas  Crim.  Rep., 
279,  128  S.  W.  Rep.,  624,  and  for  a  great  number  of  Dther  cases  see 
Branch's  Ann.  P.  C.,  p.  292.  Some  of  the  jurors  gave  as  a  reason  for 
desiring  to  fix  the  punishment  at  two  years  that  appellant  was  get- 
ting to  be  an  elderly  man  and  they  thought  two  years  would  be  a 
sufficient  time  for  his  reformation,  and  to  ascertain  the  fact  that  he 
must  not  repeat  this  character  of  transaction,  but  after  the  matter 
was  discussed  of  his  failure  to  testify  the}"  changed  their  verdict 
and  went  to  four  years.  It  is  sufficient  with  reference  to  the  remarks 
used  to  copy  the  following  from  the  affidavit  of  Perry :  ' '  After  the 
jury  had  retired  I  was  in  favor  of  giving  him  a  conviction  for  only 
two  years  as  he  is  now  an  old  man,  and  there  being  no  proof  of  other 
t*rimc8  against  him  I  felt  that  if  we  gave  him  a  two-year  sentence 
that  probably  by  the  time  he  served  that  out  he  would  be  taught  a 
sufficient  lesson  to  not  do  a  thing  like  that  again.  Some  of  the  others 
it'so  were  in  favor  of  a  two-year  term,  but  some  of  the  older  men 
spoke  up  against  this  and  as  an  argument  against  giving  him  a  two- 
year  term,  said  that  he  ought  to  have  the  limit  of  four  years;  that  he 
did  not  even  get  on  the  stand  and  testify  or  attempt  to  explain  and 
tell  how  it  happened,  and  that  he  did  not  even  get  on  the  stand  and 
offer  any  excuse  for  his  conduct,  or  give  the  jury  any  information 
as  to  why  he  stole  the  cattle  and  that  if  he  had  not  been  guilty  he 
would  have  certainly  got  on  the  stand  and  denied  it."  There  are 
affidavits  of  other  jurors  substantially  to  the  same  effect.  The  evi- 
dence on  this  issue  is  in  substantial  compliance  with  the  above. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ex  Parte  Jim  Wade,  et  al. 

No.  5888.    Decided  June  16,  1920. 

Habeas  Corpus — Bail — Practice  on  Appeal. 

Where  the  undisputed  facts  Justified  in  references  that  might  be  drawn 
by  a  jury  favorable  to  the  relators,  and  where  the  facts  were  in  conflict  such 
as  on  the  whole  record  did  not  warrant  the  conclusion  by  the  trial  judge 
that  the  proof  showed  the  defendants  guilty  of  a  capital  crime  and  that 
the  proof  was  evident,  bail  is  granted. 
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Appeal  from  the  District  Court  of  Waller.    Tried  below  before  the 
Honorable  J.  B.  Harvey. 
Appeal  from  a  Habeas  Corpus  proceedings,  denying  bail. 
The  opinion  states  the  case. 
No  brief  on  file  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MOEROW,  Judge. — This  is  an  appeal  from  an  order  of  the  dis- 
trict judge  refusing  bail.  Relators  are  charged  by  complaint  with 
the  murder  of  Gerald  Sellers.  A  voluminous  statement  of  facts  is 
before  us,  but  the  evidence  will  not  be  discussed  in  detail.  In  sub- 
stance, it  appears  that  some  weeks  prior  to  the  homicide  a  quarrel 
took  place  between  Nathan  Sellers,  the  father  of  the  deceased,  and 
the  relator  Jim  Wade.  Subsequently,  Nathan  Sellers  fired  at  Jim 
Wade  several  shots,  one  of  them  taking  effect  in  his  back,  and  at  the 
time  of  the  homicide,  the  record  suggests  the  existence  of  ill-feeling 
between  Nathan  Sellers  and  the  relator  Jim  Wade.  On  the  night  pre- 
ceding the  diflBculty  in  which  the  deceased  lost  his  life,  Jim  Wade 
and  Stewart  Wade  spent  the  night  in  a  house  belonging  to  Jim  Wade, 
situated  in  a  village  in  which  Nathan  Sellers  with  his  family,  includ- 
ing deceased,  resided,  the  parties  being  neighbors.  Early  in  the 
morning  Nathan  Sellers  while,  according  to  his  testimony,  looking 
for  his  calf,  passed  near  the  home  of  relators,  and  Jim  Wade,  observ- 
ing him,  and,  as  he  claims,  desiring  to  talk  with  Nathan  Sellars  with 
a  view  of  reaching  an  understanding  with  him,  went  out  of  his  house, 
informing  his  brother  Stewart  Wade  of  his  purpose.  When  he 
reached  a  point  about  one  hundred  yards  distant  from  Nathan  Sel- 
lars shots  were  exchanged  between  them,  each  of  them  firing  a  num- 
ber of  times,  the  evidence  being  conflicting  as  to  who  was  the  ag- 
gressor, the  State's  testimony  going  to  show  that  Jim  Wade  fired 
twice  before  Sellars  began,  the  relators'  testimony  indicating  that 
Sellars  began  to  draw  his  gun  on  observing  Jim  Wade,  and  that  they 
fired  the  first  shot  about  the  same  time.  Neither  of  them  was  in- 
jured, but  during  the  duel  the  wife  of  Nathan  Sellars  called  to  her 
son,  the  deceased  and  told  him  they  were  shooting  his  father.  The 
deceased,  arming  himself,  left  the  house  and  was  met  by  the  relator 
Stewart  Wade.  As  they  met.  according  to  the  testimony  of  both  the 
State  and  the  relators,  Stewart  Wade  said  to  deceased:  "Let's  not 
have  anything  to  do  with  this.  We  are  too  good  friends."  There  is 
a  conflict  as  to  the  remainder  of  the  conversation,  but  the  evidence  is 
undisputed  that  both  began  firing,  deceased  stepping  behind  a  barn, 
from  which  he  fired  a  number  of  shots,  both  of  the  relators,  according 
to  some  of  the  testimony,  engaging  in  the  conflict  with  him.  and  he 
finally  received  two  wounds,  from  one  of  which  he  later  died. 

The  State,  relying  upon  various  circumstances,  advances  the 
theory  that  the  record  discloses  against  the  relators  conspiracy  and 
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premeditation.  Stewart  Wade  contends  that  the  evidence  points  to 
no  wrongful  participation  in  the  conflict  on  his  part,  insisting  that 
he  but  responded  to  the  aggressive  acts  of  the  deceased  On  the  un- 
disputed facts  there  are  inferences  that  might  be  drawn  by  a  jury 
favorable  to  the  relators,  and  on  the  facts  not  undisputed  there  is  e 
conflict  of  evidence  such  as  on  the  whole  record  did  not  warrant  the 
conclusion  by  the  trial  judge  that  the  proof  that  relators  were  guilty 
of  a  capital  crime  was  evident. 

The  order  denying  bail  is  therefore  reversed,  and  bail  granted  to 
each  of  the  relators  in  the  sum  of  $10,000.  upon  the  making  of  which 
undor  the  terms  of  law  with  suflScient  surety,  their  discharge  is 
ordered. 

Bail  granted. 


Arthur  Thompkins  v.  The  Statb. 
No.  5874.    Decided  June  23.  19^i. 

1. — Theft — Sentence — Practice    on    Appe&l — BUls   of   Ezception^ 

The  sentence,  being  the  final  judgment,  is  necessary  to  attach  the  juris- 
diction of  thie  court  in  appeal  of  felony  cases;  besides,  the  judgment  will 
be  affirmed  because  the  bills  of  exception  were  not  filed  in  time. 

2. — ^Motion  to  Belnstate— Rule  Stated — Certiorari. 

The  jurisdiction  of  this  court  over  its  judgments  ceases  at  the  expi- 
ration of  the  term,  but  it  seems  under  the  statute  that  it  would  extend,  or 
might  extend,  beyond  its  termination  by  reason  of  the  fifteen  days  after  the 
rendition  of  the  judgment  or  the  adjournment  for  the  term;  and.  where 
the  motion  to  re-instate  was  filed  more  than  thirty  days  after  the  rendition 
of  the  judgment,  and  after  the  adjournment  of  the  term  of  this  court,  the 
sam  came  too  late  and  cannot  be  considered,  and  the  certiorari  cannot  be 
legally  awarded. 

AppeaJ  from  the  District  Court  of  Newton.  Tried  below  before 
the  Honorable  J.  T.  Adams. 

Appeal  from  a  conviction  of  felony  theft;  penalty,  two  years  im- 
prisonment  in   the   penitentiary. 

The  opinion  states  the  case. 

A.  L.  Shawy  for  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  theft, 
two  years  in  the  penitentiary  being  the  punishment  assessed. 

The  appeal  must  be  dismissed  because  the  record  does  not  contain 
a  sentence.     The  sentence,  being  the  final  judgment,  is  necessary  to 
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attach  the  jurisdiction  of  this  court  in  appeal  felony  cases.  Collated 
cases  may  be  found  in  Branch's  P.  C,  p.  338,  C.  C.  P.,  Art.  853. 
Vernon  s  Ann.  C.  C.  P..  p.  851.  But  for  this  omission  in  the  record 
the  judgment  should  be  affirmed  The  two  bills  of  exception  taken  on 
the  trial  are  not  filed  in  time  granted  for  that  purpose.  Court  ad- 
journed March  20th  The  court  granted  thirty  days  in  which  bills 
of  exception  might  be  filed.  The  bills  were  not  filed  until  in  early 
part  of  May,  and  could  not,  therefore,  be  considered. 
The  appeal  is  dismissed. 

Dismissed. 

ON  MOTION  TO  REINSTATE  APPEAL. 

October  13,  1920. 

DAVIDSON,  Presiding  Judge.— On  the  23rd  of  June  last  this 
appeal  was  dismissed  for  reasons  stated  in  the  opinion.  This  court 
adjourned  for  the  term  on  June  25:  1920.  Under*  the  law  this  court 
would  have  jurisdiction  over  its  cases  on  motions  of  this  character  for 
fifteen  days  after  the  rendition  ot  the  judgment.  Its  jurisdiction, 
after  the  adjournment  of  the  term,  over  judgments  of  the  court  would 
seem  to  cease  at  the  expiration  of  the  fifteen  days.  The  rule  would 
be  di/Tcrent  during  the  term,  because  the  court,  as  a  general  rule,  has 
jurisdiction  over  it^  judgments  during  the  existence  of  its  term. 
Its  jurisdiction  over  judgments  ceases  at  the  expiration  of  the  term, 
but  it  would  seem  by  the  statute  that  the  jurisdiction  of  this  court 
would  extend  or  might  extend  beyond  its  termination  by  reason  of 
the  fifteen  days  above  mentioned.  The  record  shows  that  the  man- 
date issued  on  the  9th  day  of  July,  which  was  after  the  expiration 
of  the  fifteen  days  allowed  for  filing  motions  for  rehearing.  The 
motion  to  re-instate  was  not  filed  until  July  26th.  which  was  more 
than  thirty  days  after  the  rendition  of  the  judgment,  and  nearly  a 
month,  or  about  a  month  after  the-  adjournment  of  the  term  of  eourt. 
The  statute  would  seem  to  limit  the  jurisdiction  of  the  court  in  such 
matters  tc  fifteen  days  after  the  rendition  of  the  judgment,  or  at 
least  not  later  than  fifteen  days  in  any  event  after  the  adjournment 
of  the  term  The  motion  to  re-instate  comes  too  late.  There  is  no 
sufficient  reason  stated  why  the  motion  was  not  filed  earlier  or  within 
the  time,  that  is,  within  fifteen  days  allowed  by  law.  Appellant  now 
alleges  that  there  was  in  fact  a  sentence  pronounced  against  him 
during  the  term  at  which  he  was  tried  and  proper  notice  of  appeal 
given.  In  order  to  have  his  motion  considered  it  occurs  to  us  he  must 
be  brought  within  the  terms  of  the  law  in  order  to  invoke  the  juris- 
diction of  this  court  in  regard  to  such  action. 

Believing  that  the  motion  comes  too  late,  and  that  the  certiorari 
cannot  be  legally  awarded,  the  motion  to  re-instate  is  therefore  over- 
ruled. 

Ouenruled  j 
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Bob  Wagley  v.  The  State. 

No.  5857.     Decided  June  23,  1920. 

1. — Mnrder — Sufficiency  of  the  Evidence— Charge  of  Court. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  evi- 
dence was  sufficient  under  a  proper  charge  of  the  court  to  sustain  the  con- 
viction, there  was  no  reversible  error. 

2. — Same — Evidence — General  Reputation — Suspended   Sentence. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  de- 
fendant's good  reputation  as  a  peaceable,  law-abiding  man,  and  also  tor 
truth  and  veracity  was  admitted  by  the  State  in  open  court,  and  was  not 
an  issue  in  the  case,  there  was  no  error  in  declining  to  hear  further  testi- 
mony in  addition  to  that  which  had  already  been  admitted,  and  this  al- 
though defendant  sought  the  benefit  of  suspended  sentence.  Following 
Drake  v.  State,  68  Texas  Crlm.  Rep.,  94.  and  other  cases. 

S. — Same — ^Evidence — ^Acte  of  Defendant — Suspended  Sentence — Specific  Acts. 

Upon  trial  of  murder  and  a  conviction  of  manslaughter,  ther&  was  no 
error  in  refusing  to  permit  defendant  to  detail  certain  phases  of  his  con- 
duct subsequent  to  the  ctiense  of  speciilc  acts  showing  good  conduct  in  sup- 
port of  his  pleading  for  suspended  sentence.  Following  Baker  v.  State, 
recently  decided. 

4. — Same — ^Witness  Under  Bule — ^Discretion  of  Court. 

In  '.he  absence  of  abuse  of  judicial  discretion  in  permitting  the  witness 
to  give  testimony  who  had  been  in  the  court-room  while  under  the  rule, 
there  was  no  reversible  error.  Roach  v.  State.  41  Texas,  263,  and  other 
cases. 

Appeal  from  the  Criminal  District  Court  of  Tarrant.  Tried  below 
before  the  Honorable  Geo.  E.  Hosey. 

Appeal  from  a  conviction  of  manslaughter :  penalty :  five  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

John  W,  Baskin  and  W.  B,  Ammcrman,  for  appellant. — On  ques- 
tion of  general  reputation  and  suspended  sentence:  Thompson  v. 
State,  38  Texas  Crim.  Rep.,  340;  Fannin  v.  State,  51  id.,  41;  Jones 
V.  State,  167  S.  W.  Rep.,  1110;  Williamson  v.  State,  74  Texas  Crim. 
Rep.,  289. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  reputation:  Drake  v.  State,  151  S.  W.  Rep.,  315,  and 
cases  cited  in  opinion. 

On  question  of  witness  under  rule:  Woods  v.  State,  151  S.  W. 
Rep.,  296;  Thomas  v.  State,  28  id.,  534. 
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MORROW,  Judge. — In  the  indictment  appellant  is  charged  with 
killing  Lee  Crowdus  by  striking  him  with  a  hammer.  The  State's 
theory  and  testimony  is  to  the  effect  that  appellant,  while  intoxicated, 
entered  the  place  of  business  of  deceased,  and  that  when  appellant 
started  up  the  stairway  deceased  asked  him  his  purpose.  Appellant 
replied  with  an  insulting  epithet,  and  picked  up  a  hammer,  and 
walked  to  the  front  door.  Deceased  followed  him,  and  appellant 
struck  him  with  the  hammer,  and  after  he  fell,  stamped  him  in  the 
face  with  his  foot.  The  blow  with  the  hammer  resulted  in  the  death 
of  the  deceased.  Appellant's  theory  and  testimony  was  in  substance 
that  after  drinking  brandy,  and  being  in  search  of  more  intoxicants, 
the  saloons  being  closed,  he  went  into  the  house  of  the  deceased  and 
saw  him  and  another  sitting  down  with  a  bucket  of  beer,  and  ap- 
proached them  with  a  view  of  getting  some,  when  the  deceased  got 
up  and  pushed  appellant  towards  the  door,  reaching  back  and  pick- 
ing up  something  from  a  bench,  with  which  he  struck  the  appellant 
over  the  head  and  dazed  him;  that  appellant,  observing  that  the  de- 
ceased was  in  the  act  of  striking  him  again,  hit  him  with  his  fist,  and 
the  deceased  fell  upon  the  sidewalk.  There  were  no  previous  diffi- 
culties, nor  ill-will,  and  the  parties  were  strangers. 

The  court  charged  on  the  law  of  murder,  manslaughter,  and  self- 
defense.  The  verdict  was  for  manslaughter,  and  the  respective 
theories  of  the  State  and  the  appellant,  as  developed  by  the  evidence, 
were  submitted  to  the  jury  in  a  manner  which  exempts  the  charge,  in 
our  opinion,  from  the  criticisms  addressed  to  it  by  the  appellant. 

The  appellant  having  introduced  six  or  seven  witnesses  who  testi- 
fied to  an  extended  acquaintance  with  him,  and  to  his  good  reputation 
as  a  peaceable,  law-abiding  man,  and  for  truth  and  veracity,  and 
the  State  having,  in  open  court  without  limitation,  admitted  that  his 
reputation  in  both  these  respects  was  good,  there  was  no  error  in  the 
court's  declining  to  hear  further  testimony  upon  the  subject.  Drake 
V.  State,  68  Texas  Crim.  Rep.,  94,  181  S.  W.  Rep.,  315;  Manley  v. 
State,  62  Texas  Crim.  Rep.,  392,  137  S.  W.  Rep.,  1137.  The  fact  that 
appellant  sought  the  benefit  of  the  suspended  sentence  law  would  not 
affect  the  correctness  of  the  ruling  mentioned.  It  is  quite  true,  as 
urged  by  appellant,  that  with  such  plea  filed  the  inquiry  as  to  the 
reputation  relates  to  the  time  of  the  trial.  Williams  v.  State,  201 
S.  W.  Rep.,  188,  and  cases  referred  to.  In  the  instant  ease,  the  ap- 
pellant's reputation  was  not  only  not  assailed  by  the  State,  but  there 
was  an  express  admission  that  it  was  good,  and  both  the  admission 
and  the  testimony  were  such  as  bear  the  construction  that  the  ad- 
mission is  without  qualification  or  limitation,  and  extends  to  the  time 
of  the  trial.  The  matter  was  not  in  issue.  The  question  was  con- 
cluded in  favor  of  the  appellant,  and  the  exclusion  of  further  evi- 
dence going  to  show  that  his  general  reputation  was  good,  in  our 
judgmejit,  in  no  sense  abridged  his  right  or  prejudiced  his  case. 
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A  bill  of  exceptions  is  reserved  to  the  refusal  of  the  court  to  permit 
appellant  to  detail  certain  phases  of  his  conduct  subsequent  to  the 
offense.  It  is  stated  that  **he  would  testify  that  in  the  two  years  and 
a  half  since  the  killing  he  has  been  engaged  in  providing  for  his 
family  on  his  farm,  and  in  doing  certain  work  for  the  government. 
During  said  time  he  had  been  engaged  in  only  legitimate  occupations, 
had  not  been  in  any  trouble  of  any  kind  or  character  since  the  kill- 
ing.*' It  is  insisted  that  by  this  action  the  court  abridged  the  rights 
of  appellant  to  a  degree  requiring  a  reversal  of  the  judgment,  he 
expressly  stressing  the  proposition  that  under  his  pleading  seeking 
a  suspended  sentence  the  evidence  was  admissible.  The  testimony 
offered  is  of  a  character  not  per  se  made  admissible  by  the  supended 
sentence  law.  It  did  not  go  to  establish  the  reputation  of  the  ap- 
pellant, but  was  an  effort  to  detail  specific  acts  showing  good  con- 
duct. Pertinent  observations  upon  the  subject  were  made  in  the 
recent  case  of  Baker  v.  State,  87  Texas  Crim.  Rep.,  305,  221  S.  W. 
Rep.,  607,  from  which  we  quote: 

"Prior  to  the  passage  of  the  statute,  the  reputation  of  one  accused 
of  crime  was  a  subject  upon  which  the  State  was  not  permitted  to 
introduce  evidence  unless  invited  by  the  accused.  The  statute  men- 
tioned extends  the  invitation.  The  reputation  is  to  be  proved,  not  by 
specific  acts  of  misconduct,  but  by  competent  evidence  to  show 
whether  his  reputation  is  good  or  bad.  Thompson  v.  State,  38  Texas 
Crim.  Rep.,  340;  Fannin  v.  State,  51  Texas  Crim.  Rep.,  41;  Jones 
V.  State,  74  Texas  Crim.  Rep.,  203,  167  S.  W.  Rep.,  110;  Branch's 
Ann.  P.  C.,  sec.  148.  Specific  acts  become  available  when  pertinent 
on  cross-examination.  Howard  v.  State,  37  Texas  Crim.  Rep.,  498; 
and  other  cases,  Branch's  Ann.  P.  C,  p.  117.  The  leading  case  con- 
struing the  section  of  the  suspended  sentence  act  relating  to  proof 
of  reputation  adheres  to  the  rule  stated,  and  we  see  no  reason  for 
expanding  it  to  a  degree  that  it  embrace  inquiries  of  a  character 
sought  in  the  instant  case,  nor  have  the  authority  to  do  so.  William- 
son V.  State,  74  Texas  Crim.  Rep.,  290." 

The  bill  complaining  that  a  certain  witness  was  permitted  by  the 
court  to  give  testimony  after  it  was  disclosed  that  she  had  been  in 
the  courtroom  while  under  the  rule,  does  not  show  error,  the  matter 
being  one  that  was  within  the  judicial  discretion  of  the  trial  court. 
Roach  V.  State.  41  Texas  263;  Ham  v.  State.  4  Texas  Crim.  App., 
645 ;  Cook  v.  State,  30  Texas  Crim.  App.,  607 ;  other  cases  listed  in 
Branch's  Annotated  Penal  Code,  sec.  344.  No  abuse  of  discretion  is 
disclosed  by  the  bill,  nor  does  it  therefrom  appear  what  testimony 
was  given  by  the  witness,  in  the  absence  of  which  the  bill  is  incom- 
plete, and  the  court  is  unable  to  determine  its  effect.  Ross  v.  State, 
40  Texas  Crim.  Rep.,  352;  Brown  v.  State,  43  Texas  Crim.  Rep.,  294; 
Chapman  v.  State,  37  Texas  Crim.  Rep.,  173;  Branch's  Annotated 
Penal  Code,  Sec.  210. 
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We  have  examined  all  the  questions  raised,  and  are  of  the  opinion 
that  the  record  discloses  nothing  indicating  that  appellant's  trial 
was  otherwise  than  a  fair  and  legal  one.    The  judgment  is  affirmed. 

Affirmed. 


Bn.L  English  v.  The  State. 

No.  5761.    Decided  June  23,  1920. 

1. — ^Murder — ^Manglaugliter — ^Former  Baling — Evidence. 

Where  a  former  ruling  of  the  trial  court  on  the  question  of  admitting 
evidence  was  upheld  upon  the  former  appeal  to  this  court,  the  same  be- 
comes the  law  of  the  case  unless  it  is  shown  to  be  clearly  wrong  and  harm- 
ful.   Following  Lee  ▼.  State.  67  Texas  Crim.  Rep.,  137,  and  other  cases. 

2. — Same — Evidence — Declaration  of  Third  Parties. 

Where  upon  trial  of  murder  anc  a  conviction  of  manslaughter,  the 
trial  court  admitted  in  evidence  the  declarations  of  the  brother  of  the  de- 
fendant to  the  effect  that  during  the  game  of  basket-ball  he  applied  to  the 
deceased  an  insulting  epithet  of  which  the  defendant  afterwards  became 
aware,  armed  himself  and  in  an  altercation  between  his  brother  and  de- 
ceased killed  the  latter,  the  same  was  admissible  in  evidence,  although  the 
defendant  disclaimed  knowledge  thereof,  the  court  submitting  the  proper 
charge  thereon.     Following  Guffee  v.  State.  8  Texas  Crim.  App..  187. 

3. — Same — Continuance — Want  of  Diligence — Cumulative  Testimony. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  there 
was  a  want  of  sufficient  diligence  to  secure  the  absent  witness,  and  the 
testimony  of  the  absent  witness  was  cumulative,  there  was  no  reversible 
error  in  overruling  same  Besides,  the  assignment  on  the  subject  in  the 
motion  for  a  new  trial  is  not  supported  by  the  affidavit  of  the  absent  wit- 
ness, and  it  was  not  probable  that  his  testimony  would  change  the  result 
of  the  trial. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  the 
Hod    Wm.  Pierson. 

Appeal  from  the  conviction  of  manslaughter;  penalty:  four  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

C.  E,  Sheppardf  J,  A.  Dial  and  0.  C  Mulkey,  for  appellant. — On 
question  of  declarations  of  third  party :  Mayhew  v.  State,  144  S.  \V. 
Rep.,  231;  Hickey  v.  State,  138  S.  W.  Rep.,  1051;  Wallace  v.  State, 
145  id.,  925;  Lamb  v.  State,  146  id.,  1169. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  and  Clarke  &  Swee- 
ton,  for  the  State. — On  question  of  continuance :  Harvey  v.  State,  34 
S.  W.  Rep.,  623;  Pulkerson  v.  State,  121  S.  W.  Rep.,  Ill;  Bearden 
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V.  State,  83  id.,  808;  Dobbs  v.  State,  113  id.,  921 ;  Earley  v.  State,  103 
id.,  868;  Powell  v.  State,  93  id.,  544;  English  v.  State,  213  id.,  634. 

MORROW,  Judge. — The  conviction  is  for  manslaughter,  and  pun- 
ishment fixed  at  confinement  in  the  penitentiary  for  four  j-ears. 

Complaint  is  made  of  the  ruling  of  the  court  admitting  in  evi- 
dence testimony  to  the  effect  that  during  the  game  of  basketball 
Henry  English,  a  brother  of  appellant,  applied  to  the  deceased  an 
insulting  epithet.  The  same  ruling  was  upheld  upon  the  former 
appeal.  English  v.  State,  85  Texas  Crim.  Rep.,  450,  213  S.  W.  Rep., 
634.  The  decision  was  not  challenged  upon  motion  for  rehearing. 
It  furnished  the  guide  for  the  trial  judge  in  the  instant  case.  It  be- 
comes the  law  of  the  case,  and  unless  clearly  wrong  and  harmful  its 
review  upon  this  appeal  is  not  admissible.  Lee  v.  State,  67  Texas 
Crim.  Rep.,  137,  148  S.  W.  Rep.,  712;  Porrett  v.  Stat«,  75  Texas 
Crim.  Rep.,  94,  170  S.  W.  Rep.,  316;  Manley  v.  State,  69  Texas 
Crim.  Rep.,  502,  154  S.  W.  Rep.,  1008;  Betts  v.  State,  71  Texas  Crim. 
Rep.,  204.  In  deference  to  the  forceful  and  urgent  manner  in  which 
the  point  is  presented,  we  have  re-examined  the  question.  The  offen- 
sive language  was  uttered  during  the  progress  of  a  game  of  basket- 
ball in  which  appellant  and  his  brother,  Henry  English  were  partici- 
pants and  the  deceased  a  spectator.  Appellant  was  near  enough  to 
have  heard  the  remark  in  the  tone  it  was  uttered,  and  whether  he 
heard  it  was  a  question  of  fact.  It  is  conceded  that  before  leaving 
the  grounds  upon  which  the  game  was  played  appellant  was  told  that 
the  deceased  had  gone  to  arm  himself,  and  warned  against  him.  It 
was  also  conceded  that  there  had  been  ill-feeling  between  Henry 
English  and  the  deceased  for  some  time,  and  that  this  was  known 
to  appellant.  He  also  learned  that  his  brother  had  used  the  insulting 
language  towards  the  deceased.  After  the  ball  game  he  armed  him- 
self with  a  pistol.  His  brother  was  likewise  armed,  and  while  appel- 
lant disclaimed  knowledge  thereof,  the  circumstances  were  sufficient 
to  support  the  contrary  inference  by  the  jury.  The  deceased,  his 
father,  and  several  brothers  were  residents  of  the  village  of  Brashear, 
at  which  the  game  took  place,  the  father  being  a  merchant,  and  after 
the  game  deceased  and  his  brothers  went  to  the  business  portion  of 
the  town,  and  so  did  appellant  and  his  brother,  though  they  lived 
in  a  different  community. 

From  the  State's  standpoint,  the  evidence  discloses  that  while  the 
parties  were  in  the  village  the  deceased  called  upon  Henry  English 
to  retract  the  insulting  language  or  fight.  Henry  English  demurred 
upon  the  ground  that  he  was  outnumbered  by  the  deceased  and  his 
brothers,  and  was  assured  by  the  brother  of  the  deceased  that  the 
fight  would  be  a  fair  one.  Henry  English  drew  his  pistol,  the  brother 
of  deceased  sought  to  disarm  him,  and  the  pistol  was  fired.  The  ap- 
pellant was  nearby,  and  could  have  heard  all  that  was  said,  though 
whether  he  did  or  not  was  a  question  of  fact,  he  denying  that  he 
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heard  the  retraction  demanded.  When  the  pistol  was  discharged  the 
appellant  shot  the  deceased,  inflicting  upon  hini  three  wounds,  the 
State  claiming  that  they  all  entered  his  back,  the  appellant  oiaiming 
that  the  first  shot  entered  his  breast  and  was  fired  while  the  -ie- 
ceased  was  advancing,  after  demand  that  he  stop,  and  that  at  the 
time  the  deceased,  by  his  angry  manner  and  gesture,  impressed  the 
appellant  with  the  belief  that  he  was  about  to  draw  and  use  a  weapon. 
Appellant's  claim  was  that  when  his  brother  declined  combat  upon 
the  ground  that  the  brothers  outnumbered  him,  one  of  the  brothers 
of  the  deceased  urged  him  to  go  and  get  Henry,  that  he  would  stand 
between  him  and  danger,  and  that  the  deceased  and  his  brother  ad- 
vanced upon  Henry,  and  as  they  were  about  to  attack  him  he  drew 
his  pistol,  and  in  a  scuffle,  in  which  two  other  brothers  of  deceased 
participated,  the  pistol  was  fired.  The  appellant  explained  that  he 
armed  himself  and  followed  his  brother  to  town  to  protect  him 
against  an  unlawful  attack. 

The  court  embodied  in  his.  charge  the  law  of  actual  as  well  as  ap- 
parent danger,  applicable  to  the  defense  of  both  the  appellant  and  his 
brother,  charged  that  retreat  was  not  necessary,  and  that  it  was  ap- 
pellant's right  to  continue  to  shoot  so  long  as  danger  was  apparent, 
and  that  throughout  the  matter  was  to  be  viewed  from  his  standpoint 
at  the  time.  He  also  charged  upon  request  that  if  appellant  armed 
himself  in  anticipation  of  an  unlawful  attack  upon  his  brother,  no 
inference  against  him  could  be  drawn  from  the  fact  that  he  was 
armed.  The  state  of  mind  of  Henry  English,  so  far  as  it  was  known 
to  the  appellant,  was  a  material  inquiry,  upon  which  there  was  avail- 
able to  the  State  all  legitimate  evidence.  What  the  purpose  of  Henry 
English  was  in  insulting  the  deceased,  in  arming  himself,  in  refusing 
retraction,  in  proceeding  to  the  place  where  a  meeting  was  inevitable, 
in  drawing  his  pistol  and  preparing  to  discharge  it,  were  all  questions 
of  fact,  as  was  also  appellant's  knowledge  or  information  upon  the 
subject,  and,  though  he  had  not  heard  the  insult  given,  he,  after 
learning  of  it,  accompanied  his  brother  and  killed  the  deceased,  as 
claimed  by  appellant  to  avoid  injury  to  Henry  English  as  well  as  to 
himself.  Upon  the  issues  involved  and  submitted  to  the  jury,  the 
proof  that  the  insult  was  given  was,  in  our  judgment,  clearly  relev- 
ant. Guffee  V.  State,  8  Texas  Crim.  App.,  187.  And  the  fact  that 
the  time  appellant's  brother  made  the  declaration  was  antecedent  to 
any  intent  that  may  have  been  formed  on  the  part  of  the  appellant 
to  become  a  party  of  his  brother's  quarrel  did  not  require  its  rejec- 
tion. If  the  intent  of  Henry  English  was  evil,  and  appellant,  being 
aware  of  it,  sought  or  agreed  to  give  aid  to  his  brother's  undertaking, 
he,  having  fired  the  fatal  shot,  would  stand  in  the  contest  on  the  same 
footing  as  would  his  brother  had  he  killed  deceased.  It  follows  from 
what  has  been  said  that  in  our  opinion  the  ruling  made  on  the  former 
appeal  should  be  adhered  to. 
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An  application  for  continuance  on  account  of  the  absence  of  sev- 
eral witnesses  was  made  and  overruled.  The  sufSciency  of  the 
diligence  to  secure  the  attendance  of  the  absent  witness  is  open 
to  serious  question.  The  Witness  Wildman  was  out  of  the  State.  It 
was  averred  that  appellant  became  aware  of  his  whereabouts  only 
upon  the  day  the  case  was  called  for  trial,  but  the  length  of  time 
that  he  had  been  gone  is  not  stated,  and  there  is  no  allegation  touch- 
ing the  inability  to  appellant  to  have  learned  his  whereabouts  at 
an  earlier  date.  The  application  is  a  subsequent  one,  and  the  tes- 
timony of  the  witness  is  cumulative.  His  testimony  would  have 
gone  to  show  that  on  the  day  of  the  homicide  the  deceased,  while 
in  company  with  the  witness  and  other  parties,  took  a  drink  out 
of  a  bottle  containing  alcohol.  The  same  fact  was  proved  by  two 
other  witnesses.  The  witness  Kirkpatrick,  it  appears  from  the  ap- 
plication, had  gone  to  Burkburnett  in  Wichita  County  about  a  week 
before  the  trial,  and  the  witness  Price  was  temporarily  m  Knox 
County.  What  effort  was  made  to  get  in  touch  with  these  witnesses 
before  the  trial  is  not  disclosed,  nor  does  it  appear  that  on  their 
non-appearance  when  the  case  was  called,  or  when  the  applicatioD 
for  continuance  was  overruled,  any  effort  was  made  ro  secure  their 
attendance.  The  testimony  of  these  witnesses  was  mainly  upon  the 
incidents  immediately  attending  the  homicide,  and  going  to  support 
the  appellant's  theory  that  shortly  i)efore  the  first  shot  was  fired 
the  deceased  was  advancing  in  the  direction  of  the  appellant  This 
same  fact  was  proved  by  a  number  of  witnesses,  some  of  them  going 
much  further  in  favor  of  the  appellant  than  would  the  absent  wit- 
nesses, according  to  the  application  for  continuance,  and  so  far  as 
the  absent  testimony  would  have  supported  appellant's  theory  of 
this  phase  of  the  case,  it  was  cumulative  to  a  degree  that  would 
render  a  disturbance  of  the  ruling  of  the  trial  court  in  denying  the 
application  unwarranted.  Branch's  Annotated  Texas  Penal  Code, 
sec.  322,  and  cases  listed.  Kirkpatrick,  according  to  the  application, 
would  have  also  testified  **that  he  was  at  Hay  Mauney's  when  Otho 
Byers  was  there,  and  that  he  did  not  hear  any  conversation  there 
between  Henry  and  Bill  English  in  which  Bill  said  to  Henry  You 
might  as  well  carry  the  thing  in  your  hand  if  you  are  not  going 
to  wear  your  coat,'  or  anything  to  that  effect;  that  at  the  time  he 
reached  Mauney's  they  were  fixing  to  leave."  The  purpose  of  this 
testimony  was  to  discredit  the  statement  of  the  witness  Byers  to 
the  effect  that  when  Henry  English  started  tc  town  he  was  not 
wearing  a  coat,  and  the  appellant  remarked  to  him:  **You  just  as 
well  go  up  there  with  the  damn  thing  in  your  hand  as  to  go  up 
there  without  a  coat  on."  The  evidence  of  the  absent  witness  to 
the  effect  that  he  did  not  hear  the  remark  imputed  to  appellant,  we 
think  is  not  to  be  characterized  as  impeaching  testimony  entirely. 
It  would  have  been  admissible  as  a  circumstance  to  negative  the 
fact  that  appellant  made  the  remark.    TuU  v.  State,  55  S.  W.  Rep., 
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61;  Stewart  v.  State,  52  Texas  Crim.  Rep.,  100.  It  appears  but 
inferentially,  however,  that  the  absent  witness  would  have  heard 
the  remark  if  made,  and  the  fact  that  he  would  testify  to  it  rests 
alone  upon  the  averment  in  the  application  for  a  continuance.  The 
assignment  on  the  subject  in  the  motion  for  a  new  trial  is  not  sup- 
ported by  the  affidavit  of  the  witness.  The  probability  that  the 
alleged  absent  testimony  would  have  been  given  and  believed,  and 
probably  change  the  result,  is  not  so  patent  as  to  warrant  us  in 
holding  that  the  trial  judge  abused  the  discretion  vested  in  him  by 
the  law  in  refusing  to  grant  a  continuance  or  a  new  trial.  This  is 
emphasized  by  the  want  of  diligence  to  which  we  have  referred. 

The  absence  of  errors  requiring  or  authorizing  a  reversal  dis- 
closed in  the  record  imposes  upon  the  court  the  duty  to  affirm  the 
judgment,  and  such  is  its  order. 

Affirmed, 
Rehearing  denied  October  13,  1920. 


Ex  Parte  Sam  Matthews. 

No.  5892.    Decided  June  23,  1920. 

Habeas  Corpus — Tick  Eradication  Law — Companion  Case. 

Where  the  same  question  was  decided  favorably  to  the  defendant  In  a 
recent  case,  the  applicant  is  ordered  to  be  discharged  from  custody.  Fol- 
lowing Ex  parte  Leslie,  87  Texas  Crlm.  Rep.,  476. 

From  Harris  County. 

Original  application   for  a   writ  of  habeas  ccrptis  asking  release 
from  arrest  for  a  violation  of  the  Tick  Eradication  Law. 
The  opinion  states  the  case. 
No  brief  on  file  for  relator. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  is  an  original  application 
for  writ  of  habeas  corpus  in  this  court. 

He  was  charged  with  violating  what  is  know,  popularly  speaking, 
as  the  '*Tick  Eradication  Law.'' 

It  is  deemed  unnecessary,  in  view  of  the  decision  in  the  Ex  parte 
Leslie  case  recently  decided,  to  review  the  questions  urged  by  the 
application  further  than  was  done  in  the  Leslie  case.  On  the  au- 
thority of  that  case  applicant  is  ordered  discharged  from  custody. 

Relator  discharged. 
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Otis  Mayes  v.  The  State. 

No.  5794.    Decided  April  21,  1920. 

Rehearing  Denied  June  23,  1920. 

1. — ^Assault  to  Mnrd«r— Aggravated  Aasanlt — Copy  of  Indictment — ^Bnle  Stat- 
ed. 

Where  appellant  contended  that  he  was  entitled  to  have  a  copy  of  the 
indictment  served  upon  him  and  two  days  thereafter  in  which  to  prepare 
for  hie  defense,  Out  the  record  on  appeal  showed  that  he  was  under  bond 
at  the  time  of  the  return  of  the  indictment,  and  had  not  been  in  Jail  since 
executing  his  first  bond,  and  upon  demand  was  served  with  a  copy  of  in- 
dictment, there  was  no  reversible  error.  See  Revill  t.  State,  S7  Texas 
Crim.  Rep.,  1,  recently  decided. 

2. — Same— Evidence — Wounds    Inflicted    Upov   Party    Injured — OondnsiOB   ef 
Witness 

Where,  upon  trla!  oi  assault  to  murder  and  a  conviction  of  aggravate<i 
assault,  the  State  was  permitted  to  introduce  testimony  by  the  party  in- 
jured showing  the  wounds  inflicted  and  their  character,  etc.,  there  was  no 
reversible  error,  and  this  wae  not  a  conclusion  of  the  witness.  Distinguish 
ing  Conde  ^    State.  33  Texas  Crlm    Rep.    10 

a. — )5»m<»— Evidence — Othej    Transactions — Prloi    Difficulty 

Upos  trial  ot  assault  to  murdev  and  a  conviction  for  an  aggravated  as 
sault  there  was  no  error  in  admitting  testimony  in  regard  to  a  previou? 
trouble  between  the  assaulted  party  and  defendant  occurring  something 
"'\t  twenty-four  hours  before  the  dilBculty.  thle  being  the  inducing  caus* 
why  defendant  made  the  assault  the  night  following 

4. — Same — Evidence — Convict — Pardon — Mora)  Turpitude 

Where,  upon  trie'  ^^  assault  to  murder  and  a  conviction  of  aggravated 
assault,  upon  cross  examination  of  defendant's  witness,  the  State  was  per 
mitted  to  show  that  the  witness  had  been  convicted  of  a  felony,  and  the 
witness  was  then  permitted  to  testify  that  he  had  been  pardoned  and  ap- 
pellant contended  that  this  is  too  remote,  it  being  more  than  seven  years 
since  the  conviction  of  witness,  there  was  no  error,  as  his  term  of  service 
in  the  penitentiary  should  not  be  regarded  In  the  time  occurring  betwees 
the  conviction  and  the  time  he  testified. 

6. — Same — Evidence — Motive. 

Where,  on  trial  of  assault  to  murder  and  a  conviction  of  aggravated  as^ 
sault.  there  was  no  error  in  admitting  testimony  that  on  account  of  the 
previous  difficulty  the  defendant  was  discharged  from  the  railway  service 
and  had  conceived  malice  toward  the  prosecuting  witness. 

6. — Same — Bill  of  Exceptions — Practice  on  Appeal. 

Where  some  testimony  is  admissible  and  other  is  not.  this  court 
is  not  called  upon  to  take  a  lengthy  bill  of  exceptions  and  culi  from  it  such 
matters  as  might  not  be  admissible,  when  much  of  the  testimony  is  admis- 
sible, and  such  bill  of  exceptions  will  not  be  reviewed. 

Digitized  by  VjOOQ IC 


.1920]  Mayes  v.  The  State.  513 

7. — Same— Sufficiency  of  the  Evidence. 

Where  upon  trial  of  assault  to  murder  and  a  conYlction  for  aggravated 
assault,  the  eyldence  sustains  the  conyictioD  under  a  proper  charge  of  the 
court,  there  is  no  reversible  error. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
the  Honorable  F.  B.  Wilcox. 

Appeal  from  a  conviction  of  aggravated  assault,  penalty  of  fine 
of  five  hundred  doUars  and  one  hundred  and  twenty  days  confine- 
ment in  the  county  jail. 

The  opinion  states  the  case. 


James  D.  Buster  and  C,  T.  Freeman,  for  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — 
Cited  cases  in  opinion. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  aggra- 
vated assault  When  the  case  was  called  for  trial,  before  announcing 
ready,  defendant  filed  a  motion  stating  that  he  had  not  been  served 
with  a  copy  of  th«  indictment,  and  asked  that  he  be  so  served,  and 
requested  that  he  be  granted  two  days  after  such  service  before 
being  required  to  plead  tc  the  indictment.  The  indictment  charged 
him  with  assault  to  murder.  The  bill  further  recites  that  the  mo- 
tion wai  presented  to  the  court  on  the  9th  of  December,  1919,  and 
that  he  was  served  with  a  copy  of  said  indictment  at  five  minutes 
after  11:00  o'clock  the  same  morning.  Appellant  was  arrested  un- 
der warrant  issued  from  the  justice  court  on  the  16tb  day  of  July, 
1919,  and  was  confined  I22  jail  until  the  11th  of  August.  1919,  at 
which  date  he  was  released  upon  bond.  The  indictment  was  filed 
on  the  12th  day  of  September,  1919.  Upon  being  notified  of  that 
fact  he  made  his  appearance  bond  shortly  afterward  without  further 
being  actually  imprisoned.  Since  making  these  bonds  be  has  been 
at  liberty,  and  was  at  the  time  that  he  presented  his  motion. 

Appellant  contends  that  he  was  entitled  under  this  statement  to 
have  a  copy  of  the  indictment  served  upon  him  and  two  days  there- 
after in  which  to  prepare  for  hie  defense.  In  support  of  this  he 
cites  us  to  Martin  v.  State,  80  Texas  Crim.  Rep.,  108.  We  are  of 
opinion  that  this  case  does  not  support  his  contention.  Martin  was 
indicted  on  the  23rd  of  May,  1916,  was  arrested  the  same  day,  and 
gave  bond.  A  copy  of  the  indictment  was  not  served  upon  him. 
When  the  case  was  called  for  trial  six  days  later  appellant  filed  a 
motion  stating  that  he  had  not  been  served  with  a  copy  of  the 
indictment,  and  requested  that  the  oflScers  be  required  to  deliver 
him  a  certifed  copy,  and  that  he  then  be  granted  two  days  in  which 
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to  plead  to  the  indictment.  Had  appellant  been  in  jail  at  the  time 
of  the  return  of  the  indictment  his  motion  would  have  been  well 
taken,  or  had  he  been  at  large  and  not  under  bond  at  the  time  of  the 
return  of  the  indictment,  his  motion  would  have  been  well  taken; 
but  in  this  ease  appellant  was  under  bond  at  the  time  of  the  return 
of  the  indictment  and  had  been  under  bond  for  about  a  month.  It 
seems  from  the  bill  of  exceptions  he  voluntarily  entered  into  bond 
without  being  actually  in  custody  under  the  indictment.  Under  the 
statute  there  are  two  phases  of  this  question  of  service  of  the  indict- 
ment. One  is  where  it  was  requisite  when  insisted  upon  by  the 
accused  before  he  can  be  placed  upon  trial,  but  in  such  instance 
he  must  either  be  in  custody  at  the  time  of  the  return  of  the  in- 
dictment, or  if  at  large  at  the  time  of  the  return  of  the  indictment 
and  not  under  bond  then  the  service  is  required  by  the  statute  to  be 
served  upon  him,  and  upon  this  he  can  insist  unless  he  in  some  man- 
ner waives  such  service.  Venn  v.  State,  recently  decided.  The 
other  phase  to  the  statute  is  that  where  the  party  is  under  bond  at 
the  time  of  the  return  of  the  indictment  he  may  demand  a  copy, 
and  it  would  be  error  to  refuse  it,  but  in  such  case  it  is  not  obli- 
gatory upon  the  clerk  to  issue  or  the  sheriff  to  serve  such  copy 
unless  a  request  has  been  made  for  such  copy.  The  statute  seems* 
to  draw  a  distinction  between  where  the  party  is  under  bond  at  the 
time  of  the  return  of  the  indictment  and  where  such  is  not  the  case. 
This  statute  is  in  harmony  with  the  Bill  of  Rights,  which  provides 
that  the  accused  is  entitled  to  have  a  copy  of  the  pleadings  bringing 
an  accusation  against  him.  In  this  particular  case  we  find  no  error 
in  the  ruling  of  the  court.  Appellant  was  under  bond  at  the  time 
of  the  return  of  the  indictment,  and  had  not  been  in  jail  since 
executing  his  first  bond.  He  had  a  right  to  demand  a  copy  at  any 
time,  and  here  upon  his  demand  he  was  at  once  served  with  a  copy. 
This  was  in  accordance  with  the  law  as  we  understand  it.  See 
Revill  V.  State,  87  Texas  Crim.  Rep.,  1,  decided  at  the  present  term 
of  the  court. 

A  bill  of  exceptions  was  reserved  with  reference  to  some  matters 
brought  out  from  the  assaulted  party  Stepp  while  testifying  for 
the  State.  This  was  over  the  objection  of  the  defendant.  The  bill 
of  exceptions  is  quite  lengthy,  the  substance  of  which  is  that  Stepp 
was  permitted  to  tesify  to  the  wounds  inflicted  upon  his  head  and 
the  character  of  the  wounds.  Two  of  the  wounds,  one  behind  the 
right  ear  and  one  on  top  of  the  head,  were  inflicted,  according  to 
Stepp 's  testimony,  by  the  defendant  with  a  blunt  instrument.  The 
second  wound  knocked  him  senseless.  He  described  these  wounds, 
and  also  thought  there  was  a  third  wound  that  was  inflicted  upon  him 
without  his  knowledge,  that  is,  while  he  was  unconscious.  The  ob- 
jection seems  to  be  based  upon  the  general  proposition  that  these 
were  but  conclusions  and  opinions  of  the  witness,  and  in  support  of 
this  we  are  cited  to  Conde  v.  State,  33  Texas  Crim.  Rep.,  10.     Wo 
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do  not  understand  that  case  to  be  in  point  or  support  of  the  prop- 
osition. The  witness  in  the  Conde  case  testified  that  he  saw  the 
body  of  deceased  and  that  it  was  bloody  and  had  a  cloth  of  some 
character  over  the  face  where  the  wounds  were  supposed  to  have 
been  inflicted.  Under  those  circumstances  that  witness  could  not 
state  that  the  wounds  were  inflicted  by  a  gun  shot.  It  was  but  a 
conclusion,  for  he  did  not  see  the  wounds.  Had  he  seen  the  wounds 
the  proposition  would  have  been  different.  It  does  not  take  an  ex- 
pert to  describe  a  wound.  The  testimony  elicited,  as  we  understand 
this  bill  of  exceptions,  from  Stepp  was  that  he  was  struck  these 
blows  and  they  inflicted  wounds  upon  his  head.  Any  witness  could 
have  testified  who  had  seen  the  wounds  to  the  fact  that  they  were 
wounds  and  could  have  described  them.  There  are  other  cases  cited 
besides  the  Conde  case,  but  they  are  to  the  same  effect. 

Another  bill  of  exceptions  was  reserved  to  testimony  in  regard 
to  a  previous  trouble  between  the  assaulted  party  Stepp  and  de- 
fendant occurring  something  like  twenty-four  hours  or  more  before 
this  diflSculty.  This  occurred  at  a  station  called  Gunter.  The  occur- 
rence and  some  of  the  details  of  what  occurred  between  defendant  and 
Stepp  were  given.  This  is  not  an  extraneous  matter  or  an  extraneous 
offense  as  here  applicable.  This  testimony  was  introduced  to  show 
the  relation  between  the  parties  and  the  feeling  of  appellant  toward 
Stepp.  Evidence  that  shows  motive  or  malice  may  not  be  regarded 
as  extraneous  in  cases  of  this  sort.  This  was  the  inducing  cause 
urged  why  appellant  made  the  assault  the  following  night  upon 
Stepp.  We  are  of  opinion  this  testimony  was  admissible  to  show 
malice   and  motive. 

Another  bill  of  exceptions  recites  that  while  the  witness  Barr  was 
on  cross-examination  by  the  State  he  was  permitted  to  testify  that 
he  had  been  charged  with  and  convicted  of  a  felony  in  McLennan 
County,  and  that  that  felony  was  assault  with  intent  to  murder. 
Thereupon  defendant  took  the  witness  and  upon  re-direct  proved  by 
him  that  this  was  in  the  year  1907,  and  that  he  was  convicted  of 
assault  to  murder  and  allotted  ten  years  in  the  penitentiary.  He  was 
then  asked  by  defendant  if  he  had  been  pardoned.  Upon  the  State's 
objection  the  answer  was  not  permitted,  the  objection  being  that 
if  he  had  been  pardoned  that  the  pardon  would  be  the  best  evidence. 
The  appellant  was  then  permitted  to  further  examine  tJie  witness 
and  prove  by  him  he  did  not  remember  how  long  he  had  been  out 
of  the  penitentiary,  but  said  about  four  years.  The  witness,  how- 
ever, was  permitted  to  and  did  testify.  Appellant's  contention  is 
that  this  was  too  remote,  that  it  had  been  more  than  seven  years 
since  witness'  conviction.  There  is  no  evidence  in  regard  to  his 
course  of  conduct  after  he  had  been  released  from  the  penitentiary 
presumably  under  the  pardon.  We  are  of  opinion  there  was  no 
error  in  the  ruling  of  the  court  in  regard  to  this  matter.  His  term 
of  service  in  the  penitentiary  should  not  be  regarded  in  the  time 
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occurring  between  the  conviction  and  the  time  of  his  testifying.  It 
may  be  presumed  that  the  State  began  this  cross-examination  of  the 
witness  to  ascertain  whether  or  not  he  had  been  pardoned  with  a 
view  of  disqualifying  him  as  a  witness  had  he  been  in  the  peniten- 
tiary. The  court  decided  this  matter  against  the  State  and  the  wit- 
ness testified.  In  order  to  disqualify  or  render  incompetent  the 
witness  it  was  necessary  to  produce  the  pardon.  This  not  being  done, 
he  was  permitted  to  testify,  and  here  the  matter  ended. 

Another  bill  of  exceptions  recites  that  the  State  was  permitted 
to  prove  by  appellant  that  on  account  of  the  difficulty  at  Gunter 
with  Stepp  he  was  discharged  from  the  railway  service,  and  that  this 
discharge  occurred  in  connection  with  that  trouble.  While  the  act 
of  the  discharge  by  the  railroad  would  not  be  perhaps  admissible  as 
acts  of  a  third  party,  it  was  introducible  in  this  ease  to  show  that  on 
account  of  this  discharge  appellant  had  conceived  malice  towards 
Stepp  and  that  the  difficulty  with  him  was  the  occasion  of  such 
discharge.  Whether  it  was  the  act  of  the  railroad  or  not,  defendant 
and  Stepp  were  so  mingled  up  with  it  and  the  discharge  so  con- 
nected with  the  difficulty,  that  if  appellant  conceived  malice  towards 
Stepp  it  may  have  been  a  cause  for  his  attack  upon  him.  The  jury 
could  so  regard  it.  This  matter  was  so  connected  with  it  that  it  was 
admissible  not  as  an  act  of  the  railroad  people  but  as  a  basis  why 
he  felt  ill-will  toward  Stepp  as  being  the  cause  of  the  discharge. 

There  is  another  bill  of  exceptions  but  it  is  so  long  and  compli- 
cated that  we  are  unable  to  understand  exactly  what  part  of  the 
testimony  set  out  in  it  was  objected  to  and  what  was  not.  Much  of 
the  testimony  was  admissible,  if  not  all  of  it.  This  court  would  not 
be  called  upon  to  take  a  lengthy  bill  of  exceptions  and  cull  from 
it  such  matters  as  might  not  be  introducible  when  much  of  the 
testimony  so  narrated  is  admissible.  The  bill  is  so  indefinite  that 
we  are  unable  to  understand  fully  what  was  the  purpose  of  the  bill 
and  to  which  part  of  the  testimony  objection  was  really  urged; 
therefore,  it  is  not  further  discussed. 

Finding  no  material  error  in  the  record,  if  error  at  all,  we  are 
of  opinion  the  judgment  should  be  affirmed,  and  it  is  accordingly 
80  ordered. 

Affirmed, 

ON    REHEARING. 

June  23,  1920. 

DAVIDSON,  Presiding  Judge. — On  a  former  day  of  the  term  the 
judgment  herein  was  affirmed.  The  motion  for  rehearing  brings  in 
review  only  the  sufficiency  of  the  evidence  to  support  the  conviction. 
The  punishment  was  $500  and  one  hundred  and  twenty  days  in  jail. 
On  account  of  the  punishment  and  the  insistence  of  appellant  that 
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the  evidence  is  not  suflScient,  we  have  given  this  case  a  careful  re- 
vision from  the  viewpoint  now  presented  by  appellant. 

The  question  presented  with  reference  to  want  of  sufficient  evi- 
dence is  the  identity  of  the  attacking  party.  The  assault  occurred 
at  night  somewhere  between  12 :15  and  12 :45.  Appellant  introduced 
evidence  of  an  alibi.  This  was  sufficient  had  the  jury  believed  it 
to  have  authorized  an  acquittal.  It  is  not  the  purpose  of  this  opinion 
to  review  the  testimony  bearing  upon  alibi.  The  conviction  depends 
upon  the  sufficiency  of  the  testimony  to  identify  appellant  as  the 
attacking  party.  If  this  is  sufficient  this  court  would  not  feel  justi- 
fied in  reversing.  Where  there  are  two  fact  theories,  one  which 
justified  the  verdict,  and  the  other  upon  which  the  jury  could  have 
acquitted,  it  is  the  exclusive  duty  of  the  jury  to  decide.  In  view 
of  that  rule  and  under  the  contention  of  appellant  some  of  the  per- 
tinent testimony  will  be  collated. 

There  had  been  trouble  between  appellant  and  the  assaulted  party 
at  a  little  station  called  Gunter  on  the  train  enroute  from  Fort 
Worth  to  Sherman.  Both  men  were  railroad  employees.  Appellant, 
was  not  an  employee  on  that  particular  train,  but  the  assaulted  part}' 
Stepp  was.  Quoting  from  Stepp's  testimony,  after  narrating  the 
trouble,  he  says; 

*'We  came  on  to  Sherman  and  I  do  not  know  whether  the  defendant 
came  on  that  train,  I  did  not  see  him  any  more.  We  got  to  Sherman 
about  7 :30  A.  M.,  on  the  morning  of  the  16th  of  July  and  1  did  not 
see  the  defendant  during  that  day.  It  was  along  about  12:30  on 
the  morning  of  the  17th  when  I  next  saw  him  as  near  as  I  remember 
and  that  was  just  before  he  struck  me  in  the  back  of  the  head.  That 
was  at  the  round  house  in  Sherman,  Grayson  County,  Texas.  I  was 
oiling  the  engine  around,  preparing  the  engine. for  the  trip.  I  had 
oiled  the  right  side  and  came  around  on  the  left  side  of  the  engine, 
that  is  the  fireman  side  of  the  engine  to  oil  that  side  and  I  was  oiling 
the  eccentric  there  and  1  heard  some  little  noise  behind  me.  I  didn't 
know  what  it  was  but  any  way  I  looked  back  over  my  shoulder  like 
and  kind  of  turned  my  shoulder  a  little  bit  and  he  struck  me  over  the 
right  ear.  He  didn't  get  a  very  good  lick  from  that  but  enough  to 
kind  of  stun  me,  to  knock  me  out  of  balance.  And  the  next  lick  I  got 
was  on  top  of  the  head  with  some  kind  of  blunt  instrument,  I  couldn't 
see  what  it  was  exactly,  looked  more  like  brake  club  or  coupling  pin — 
that  is  the  last  thing  I  remember  of  that  night.  In  oiling  the  engine 
we  have  an  oil  can  in  the  right  hand,  if  the  man  is  right-handed,  and 
a  big  torch  in  the  left  hand  for  light.  I  am  right-handed  and  at  that 
time  I  had  the  oil  can  in  my  right  hand  and  the  torch  in  my  left  hand. 
The  torch  is  made  of  tin  and  so  big  around  at  the  bottom  and  kind 
of  funnel  shaped.  It  is  about  twelve  inches  around  at  the  bottom 
and  about  four  inches  at  the  top  with  a  spout  for  a  wick  that  contains 
oil,  coal  oil  to  make  a  light.  The  torch  has  a  handle  to  hold  to  and 
makes  a  light  about  the  size  of  a  man's  head,  makes  a  very  good 
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light  if  you  have  got  oil  in  it.  I  had  a  good  light,  a  very  good  torch 
at  that  time,  a  man  could  see  how  to  read  orders  by  that  torch  any 
time  at  night.  At  the  time  I  turned  around  and  saw  the  defendant 
on  my  left  I  had  the  torch  and  it  gave  me  light  enough  to  see  the 
defendant,  and  there  was  also  an  arc  light  there  too  that  also  gives 
light.  The  defendant  was  dressed  the  best  I  remember,  he  had  on  a 
black  hat  and  had  on  a  kind  of  blue  overalls,  it  looked  like,  if  I  am  not 
mistaken,  his  working  clothes.  The  first  lick  that  he  struck  me  was 
over  the  right  ear,  there  is  a  scar  there  and  there  is  one  on  top  of  my 
head  too,  you  can  feel  it,  besides  that  one  in  my  forehead.  The  first 
blow  back  of  my  head,  was  more  of  a  glancing  lick  than  a  direct 
blow — I  kind  of  ducked  my  head.  The  first  blow  knocked  me  down 
partly  and  staggered  me.  It  was  a  very  little  while  after  that  first 
blow  until  I  was  staggering  that  I  was  struck  another  blow  on  top  of 
the  head  and  there  is  a  very  long  scar  up  there,  about  six  inches.  .  . 
.  I  couldn't  say  that  I  was  angry  with  the  man  after  the  trouble  was 
over  at  Gunter  but  I  did  not  see  the  man  any  more  until  the  morning 
of  the  17th  about  12:30  o'clock  as  near  as  I  remember.  I  have  no 
means  at  all  of  guessing  the  time  of  day  as  twelve  o'clock  only  we  are 
called  for  12 :45  and  118  is  due  here  at  12 :15  and  I  was  just  talking  to 
the  engineer  as  he  came  in  on  the  118.  I  could  not  say  whether  118 
came  in  on  time  that  night  or  whether  it  was  five  or  ten  minutes  late. 
.  .  .  I  know  that  this  is  the  man  who  struck  me,  I  could  not  be 
mistaken  about  it. "  This  witness  stated  he  had  not  told  anybody  until 
the  day  before  he  was  testifying  as  to  who  it  was  that  struck  him. 
Up  to  that  time  he  denied  knowing  who  it  was^  that  he  first  told  Mr. 
Gafford  that  he  knew  appellant  was  the  man  who  struck  him.  Fur- 
ther testifying  he  states:  *'At  that  time  I  heard  the  noise  and  looked 
around  the  best  I  remember  the  party  was  about  three  feet  from 
me,  three  or  four  feet,  I  couldn't  say  the  exact  distance.  I  was 
facing  north  and  he  was  south  of  me,  as  nearly  due  south  as  I  could 
state.  I  was  oiling  the  engine  and  was  standing  you  might  say 
erect.  I  was  oiling  the  eccentric.  I  was  not  oiling  any  one  thing 
when  I  heard  this  noise  but  I  was  generally  oiling  the  engine.  I 
was  actually  emptying  oil  from  my  oil  can  on  some  part  of  the  engine 
when  I  heard  the  noise.  My  lamp  was  in  my  left  hand.  I  could  not 
say  how  far  the  lamp  was  from  the  point  of  the  engine  that  I  was 
oiling,  it  was  over  two  feet,  it  might  have  been  closer,  that  is  very 
hard  to  say  exactly  the  distance  a  hand  would  hold  a  lamp  from  the 
engine.  As  to  how  long  it  was  after  I  glanced  backward  before  the 
blow  was  struck  I  will  say  that  it  was  just  immediately,  I  looked 
around  and  the  blow  was  struck.  In  other  words  the  act  of  glancing 
backward  and  the  receipt  of  the  blow  on  the  right  side  of  my  head 
was  about  at  the  same  instant,  and  as  I  saw  the  blow  coming  I 
ducked  my  head  like  that  and  caught  the  blow  right  over  the  right 
arm.  I  seen  him  as  I  looked  over  my  shoulder  and  I  ducked  my  head 
just  about  the  same  time  or  just  immediately  afterwards.    In  other 
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words,  at  the  time  I  heard  the  disturbance  the  blow  was  in  motion 
and  was  in  the  act  of  falling  upon  my  head  but  had  not  quite  reached 
my  head  at  that  time,  as  I  saw  him.  ...  At  the  time  I  saw  the 
man  who  was  making  this  blow  he  had  already  begun  the  stroke  and  I 
saw  him  just  a  moment  before  it  hit.  I  saw  the  man  who  hit  me  and 
the  blow  was  in  motion.  That  is  the  answer  I  gave  you  a  while  ago.  I 
am  not  a  bit  in  the  world  mistaken  about  that.  The  best  I  remember 
the  man  had  on  a  black  hat.  He  had  on  a  black  hat,  a  medium  size  hat, 
as  to  whether  it  was  a  derby,  a  stiff  hat  or  soft  hat,  I  did  not  examine 
it  and  I  could  not  say  whether  it  was  stiflf,  soft  or  what  it  was.  It  was 
not  a  straw  hat/' 

On  the  identification  of  the  defendant  this  is,  in  the  main,  the 
evidence.  There  was  no  question  of  the  fact  that  Stepp  was  as* 
saulted  by  some  one,  and  that  his  skull  was  fractured  and  he  was 
rendered  unconscious  until  perhaps  in  October;  at  least  a  consider- 
able length  of  time.  If  this  evidence  is  sufficient  to  identify  appellant 
as  the  assaulting  party  the  judgment  should  be  affirmed,  so  far  as 
that  question  is  concerned.  The  witness  is  positive  as  to  the  identity 
of  the  defendant.  The  jury  believed  Stepp 's  testimony  as  to  the 
identity  of  the  appellant  as  the  assaulting  party.  With  this  evidence 
in  the  record  we  would  not  feel  justified  in  saying  the  jury  was  not 
authorized  to  disbelieve  appellant's  alibi.  Appellant  introduced  evi- 
dence which  if  believed  by  the  jury  would  have  tended  to  show 
that  he  was  at  a  different  place.  He  claimed  he  was  at  the  depot  some- 
thing like  three  quarters  of  a  mile  from  the  place  of  assault  at  such 
time  as  he  could  not  have  been  at  the  round  house  and  committed 
the  assault.  The  time  fixed  is  largely  a  matter  of  deduction  drawn 
from  circumstances  and  incidents  upon  which  the  witnesses  base  their 
conclusion.  This  was  all  before  the  jury.  We  are  of  opinion  that 
as  this  case  is  presented  we  would  not  be  justified  in  reversing  on  the 
question  submitted  and  discussed. 

The  motion  for  rehearing  will,  therefore,  be  overruled. 

Overruled. 


W.  I.  Haley  v.  The  State. 

No.  6561.    Decided  March  31,  1920. 

Rehearing  Denied  June  23,  1920. 

1. — ^Murder— Evidence— Other  OffenseB-^Motive— Bole  Stated. 

Where  It  is  reasonably  apparent  that  successive  crimes  are  hut  neces- 
sary steps  or  parts  in  the  completion  of  a  formed  design,  evidence  establish- 
ing each  of  said  crimes  becomes  competent  and  material  in  proving  any 
other  part  or  the  whole  of  such  enterprise,  and  it  was,  therefore,  legitimate 
to  Introduce  evidence  against  the  defendant  that  he  had  poisoned  his  wife 
In  order  to  marry  the  wife  of  the  deceased,  and  there  was  no  reversible 
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error;  this  testimony  being  properly  limited.  Following  Pelton  t.  State, 
60  Texas  Crim.  Rep.,  412,  and  other  cases.  Distinguishing  Smith  y.  State, 
44  Texas  Crlm.  Rep.,  63,  and  other  cases. 

2. — Same— Sufficiency  of  the  Evidences-Defendant's  Motive. 

Where,  upon  trial  of  murder  the  evidence  was  sufficient  to  show  that 
defendant  killed  the  deceased  in  order  to  possess  himself  of  the  latter's 
wife,  and  there  was  also  evidence 'that  defendant  had  poisoned  his  wife  in 
order  to  obtain  his  object,  the  Judgment  of  conviction  giving  him  a  life 
sentence  in  the  penitentiary  was  sustained. 

3 — Same — ^Rehearing — Change  of  Venue— Practice  on  Appeal— Becognizanoe. 

Where  appellant  in  his  motion  for  rehearing  insisted  that  no  sufficient 
recognizance  was  entered  into  by  him  at  the  time  the  venue  of  the  case 
was  changed,  but  the  record  showed  that  no  such  question  was  raised,  upon 
the  trial,  and  besides,  no  exceptions  were  taken  in  the  court  from  which 
the  venue  was  changed  to  such  change  of  venue,  the  same  cannot  be  con- 
sidered.   Following  Thompson  v.  State,  35  Texas  Crim.  Rep.,  505. 

4. — Same — ^Name  of  District  Court— Practice  on  AppeaL 

Where  it  was  urged  in  appellant's  motion  for  rehearing  that  the  cause 
should  be  reversed  because  the  District  Court  of  Kaufman  County,  in  its 
order  changing  the  venue,  designated  the  court  to  which  the  cause  was 
sent,  as  Criminal  District  Court,  Place  No.  2,  Dallas  County,  while  the 
statute  named  said  court  "Criminal  District  Court  No.  2,  Dallas  County," 
and  that  the  use  of  the  word  "Place"  in  the  order  changing  the  venue 
would  be  buch  misdescription  of  the  court  to  which  the  case  was  sent  as 
to  be  fatal.  Held:  that  this  contention  is  untenable;  besides,  such  plea  to 
the  jurisdiction  should  have  been  made  in  the  court  from  which  the  venue 
was  changed.     Following  Krebs  v.  State,  8  Texas  Crim.  App.,  1,  and  other 


5. — Same — Evidence — Other  Offenses — No  Seversible  Error. 

Where  appellant  in  his  motion  for  rehearing  again  complains  of  the 
admission  of  evidence  as  to  the  details  of  the  supposed  death  of  his  wife 
by  poisoning,  this  court  after  a  careful  review  of  these  matters  adheres  to 
its  former  ruling. 

Appeal  from  the  Criminal  District  Court  No.  2,  of  Dallas.  Tried 
below  before  the  Honorable  C.  A.  Pippen. 

Appal  from  a  conviction  of  murder;  penalty :a  life  sentence  in 
the  penitentiary. 

The  opinion  states  the  case. 

A,  U.  Puckett  and  Reed  Williums,  for  appellant. — On  question  of 
change  of  venue:  Harris  v.  State,  71  Texas  Crim.  Rep.,  463;  State  v. 
Butler,  38  Texas,  560. 

On  question  of  want  of  recognizance:  Vance  v.  State,  34  Texas 
Crim.  Rep.,  395;  Craddock  v.  State,  15  Texas  Crim.  App.,  641; 
Thrash  v.  State,  16  id.,  271;  Williamson  v.  State,  12  id.,  169;  Ray 
V.  State,  16  id.,  268. 

Alvin  M.  Owsley,  Assistant  Attorneys  General,  and  Jed  C.  Adams. 
for  the  State. — On  question  of  other  crimes :       Robbins  v^  State,  73 
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Texas  Crim.  Rep.,  367 ;  Chandler  v.  State,  60  id.,  329 ;  Ross  v.  State, 
71  id.,  493. 

On  question  of  change  of  venue :  Tellison  v.  State,  35  Texas  Crim. 
Rep.,  388,  and  eases  cited  in  opinion. 

LATTIMORE,  Judge. — In  this  case  appellant  was  convicted  of  the 
murder  of  Mulkey  Williams,  and  given  a  life  term.  This  is  the  second 
appeal,  the  opinion  on  the  former  hearing  being  found  in  84  Texas 
Crim.  Rep.,  629,  209  S.  W.  Rep.,  675. 

Mrs.  Williams,  the  wife  of  deceased  had  been  a  sweetheart  of  ap- 
pellant before  her  marriage,  and  before  he  married.  Some  years  after 
the  marriage  of  Mrs.  Williams,  and  of  appellant,  they  met  on  a  train, 
and  it  appears  that  from  and  after  said  meeting,  appellant  began 
making  professions  of  great  love  for  her;  and  neglected  no  oppor- 
tunity of  seeing  her  and  pressing  his  attentions  upon  her.  Many 
times  he  stated  his  desire  for  her,  and  his  intention  to  have  her  for 
his  own,  proposing  that  they  quit  their  respective  spouses;  that  he 
would  pay  the  expense  of  divorces;  that  he  also  frequently  told  her 
that  if  she  did  not  quit  her  husband,  he  would  get  rid  of  him  in  some 
way  or  other.  This  relationship  between  appellant  and  Mrs  Wil- 
liams, seems  to  have  continued  for  several  years,  and  up  until  the  time 
of  this  homicide.  She  testified  that  she  declined  to  quit  her  husband, 
and  remonstrated  with  appellant  about  his  increasing  attentions  to 
her;  and  that  the  last  time  she  saw  him  before  the  death  of  her 
»husband,  he  again  repeated  his  threat  to  get  rid  of  the  deceased. 

The  homicide  occurred  in  April,  1918,  and  it  appears  from  the 
record  that  in  June,  1917,  the  wife  of  appellant  died  under  circum- 
stances more  fully  hereinafter  stated.  Appellant  increasingly  paid 
attentions  to  Mrs.  Williams  after  the  death  of  his  wife,  as  she  ex- 
pressed it,  imploring  her  to  quit  her  husbr^d  and  go  with  him.  Every 
day  or  two,  he  would  come  to  her  and  insist  upon  her  leaving  de- 
ceased, and  would  renew  his  protestations  of  affection  for  her,  and 
his  determination  to  get  rid  of  deceased.  The  facts  surrounding  the 
immediate  killing,  are  stated  with  sufficient  fullness  in  our  former 
opinion,  and  we  do  not  think  it  necessary  to  repeat  them  here. 

We  think  the  evidence  sufficient  to  support  the  verdict.  In  de- 
veloping its  case,  which  was  one  of  circumstantial  evidence,  the  State 
sought  to  establish  that  the  wife  of  appellant  was  killed  by  poison 
administered  by  him.  The  details  of  the  evidence  offered  in  support 
of  this  theory  were  strenuously  objected  to  by  appellant.  The  evidence 
showed  without  contradiction  the  strong  passion  of  appellant  for  Mrs. 
Williams;  his  desire  to  possess  her;  his  pleas  to  her  both  before  and 
after  the  death  of  his  wife,  that  they  should  rid  themselvese  of  their 
respective  spouses  by  divorces,  or  that  they  should  quit  them  for 
each  other.  We  think  this  would  supply  sufficient  motive  for  the 
killing  of  either  the  wife  of  appellant,  or  the  husband  of  Mrs.  Wil- 
liams, and  that  such  proof  would  be  admissible  in  attempting  to  es- 

Digitized  by  VjOOQlC 


522  87  Texas  Criminal  Repobts.  [June, 

tablish  guilt  upon  the  charge  of  killing  either.  We  think  further 
that  proof  of  the  fact  that  appellant  killed  his  wife  and  thus  removed 
one  obstacle  to  the  end  apparently  so  ardently  desired  by  him,  to  wit : 
the  possession  of  Mrs.  Williams,  would  be  admissible  as  a  link  in  a 
chain  of  circumstances,  showing  him  to  be  the  murderer  of  Mr.  Wil- 
liams. It  must  be  apparent  at  once  that  this  is  to  be  distinguished 
from  proof  of  an  extraneous  disconnected  offense,  such  as  appears 
in  most  of  the  cases  cited  by  appellant  in  his  brief.  In  the  instant 
case,  we  have  a  direct  application  of  the  doctrine  of  system,  as  we 
understand  it.  If  the  State's  theory  be  true,  the  purposed  posses- 
sion of  the  woman  in  the  case,  in  view  of  her  refusal  to  quit  her  hus- 
band for  him,  necessitated  the  removal  of  two  people  who  stood  be- 
tween them;  two  obstacles  which  kept  appellant  from  the  attainment 
of  his  unholy  desires.  Where  it  is  reasonably  apparent  that  succes- 
sive crimes  are  but  necessary  steps  or  parts  in  the  completion  of  a 
formed  d€!lsign,  evidence  establishing  each  of  said  crimes  becomes 
competent  and  material  in  proving  any  other  part  or  the  whole  of 
such  enterprise.  If  appellant  had  been  convicted  of  the  murder  of 
his  wife,  there  seems  no  question  but  that  fact  would  be  admissible 
under  the  circumstances  of  this  case.  As  we  understand  this  record, 
practically  the  only  objection  here  urged  against  this  conviction,  is 
that  the  State  was  allowed  to  introduce  on  the  trial  the  evidence 
claimed  by  it  sufficient  to  establish  that  appellant  did  kill  his  wife. 
While  not  the  ground  for  the  reversal  of  this  case  on  the  former  ap- 
peal, the  opinion  discusses  the  admissibility  of  the  evidence  offered 
to  show  that  appellant  killed  his  wife,  and  this  court  held  that  said 
evidence,  as  it  appeared  on  the  former  appeal,  apparently  failed  to 
establish  the  guilt  of  the  uxoricide,  and,  not  making  clear  his  guilt, 
same  should  not  have  been  admitted;  but  we  announced  that  if  on 
another  trial,  the  murder  of  the  wife  of  appellant  was  to  be  relied 
on  as  a  guilty  circumstance,  such  fact  must  be  more  fully  established ; 
and  further,  that  the  jury  should  be  instructed  not  to  consider  the 
evidence  offered  in  support  of  such  fact  at  all,  unless  they  believed 
beyond  a  reasonable  doubt,  that  the  evidence  fastened  such  crime  up- 
on appellant.  Examining  the  charge  given  in  the  instant  case,  we  find 
that  the  trial  court  so  instructed  the  jury,  and  no  complaint  appears 
of  the  sufficiency  of  said  charge. 

Comparing  the  facts  shown  on  the  instant  trial,  as  establishing 
that  appellant's  wife  was  poisoned  by  him,  with  those  in  evidence 
on  the  former  trial,  we  find  that  the  testimony  now  appears  much 
more  cogent.  Dr.  Shands,  who  was  called  to  see  Mrs.  Haley  on  the 
night  she  died,  testified  on  the  instant  trial,  that  he  found  her 
dead:  **I  examined  the  body  ...  I  found  evidence  of  a  strug- 
gle and  convulsions  ...  I  noticed  a  few  splotches  on  the  body; 
don't  know  how  many  there  were.  I  think  they  were  on  the  chest, 
and  some  on  the  limbs  ...  I  am  familiar  with  what  the  effects 
of  strychnine  poison  are  on  the  body  of  a  person  who  has  taken 

Digitized  by  VjOOQ iC 


1920]  Halbtt  v.  The   State.  523 

strychnine;  they  generally  have  splotches;  they  have  convulsions 
and  as  a  rule  have  some  splotches  on  the  body  after  strychnine  poison ; 
they  generally  die  from  convulsions,  and  we  find,  usually,  splotches 
on  the  body  and  some  evidence  of  convulsions.  The  bitten  lip  would 
indicate  a  struggle,  pretty  violent  it  would  be.  These  splotches  I 
found  on  the  body  were  such  as  I  suppose  would  expect  to  find  on 
the  body  of  a  person  who  had  died  from  strychnine  poison.  I  should 
think  the  splotches  I  found  on  the  body  were  such  as  would  be  found 
on  the  body  of  a  person  who  had  died  from  strychnine  poison.  In  my 
opinion  as  a  medical  man,  from  my  knowledge  of  this  lady's  death, 
and  the  facts  transpiring  before,  at  the  time  of  her  death.  I 
would  say  that  her  death  was  violent.  To  the  best  of  my  judgment, 
from  the  condition  of  her  lip  that  had  been  bitten,  it  was  either  con- 
vulsions or  violent  pain,  I  don't  know  which.  My  opinion  is  that 
she  had  a  violent  death." 

Further,  the  doctor  said:  *'The  evidence  I  found  on  the  body 
makes  me  now  think  that  her  death  was  caused  from  something  on 
the  order  of  strychnine  poison ;  my  opinion  is  that  something  caused 
a  violent  death,  an  unnatural  death." 

The  evidence  of  Mrs.  William  Dozier  shows  that  a  few  days  after 
the  death  of  Mrs.  Haley,  appellant  told  her  that  he  had  cleaned  out 
his  medicine  chest,  and  she  asked  him  if  there  was  any  poison  there, 
and  he  said  no.  Later  this  witness  found  in  said  medicine  chest  a 
bottle  of  strychnine,  a  part  of  which  was  gone,  and  she  at  once  asked 
appellant  about  this,  and  he  then  said  to  her  that  he  got  this  strych- 
nine eight  years  before,  to  kill  a  dog,  but  that  it  had  never  been  un- 
wrapped. When  the  bottle  was  found  by  Mrs.  Dozier,  it  was  wrap- 
ped in  a  piece  of  newspaper,  which  paper  was  introduced  in  evidence, 
and  showed  a  date  of  May,  1917.  The  death  of  Mrs.  Haley  occurred 
in  June,  1917.  Mrs.  Williams  testified  on  the  instant  trial  that  Mrs. 
Haley  was  buried  on  Tuesday,  and  that  on  the  following  Thursday 
appellant  went  to  a  ball  game,  and  came  later  out  to  her  house,  and 
that  night  told  her  that  he  thought  his  wife  had  taken  poison.  He 
stated  also  that  on  the  fatal  night  and  just  a  short  time  before  her 
death  he  gave  to  his  wife  quinine  in  a  capsule. 

There  were  other  facts  in  evidence,  relative  to  the  theory  that  ap- 
pellant poisoned  his  wife.  We  are  of  opinion  that  this  evidence  was 
admissible,  and  that  its  effect  was  for  the  jury,  under  proper  limi- 
tation, as  given  by  the  trial  court.  Pelton  v.  State,  60  Texas  Crim. 
Rep.,  412;  Ann.  Cases,  1912-0,  p.  86;  Baxter  v.  State,  91  Ohio  St., 
167,  110  N.  E.  456;  State  v.  Hyde,  234  Mo.,  200,  136  S.  W.  Rep., 
316;  Commonwealth  v.  Robinson,  146  Mass.,  571,  16  N.  E.,  452; 
Haley  v.  State,  84  Texas  Crim.  Rep.,  629,  3  A.  L.  R.,  771. 

We  have  carefuUy  examined  the  authorities  cited  by  appellant,  and 
think  them  not  in  point.  In  the  Smith  case,  44  Texas  Crim.  Rep., 
53,  cited,  this  Court  merely  held  that  the  details  of  the  counterfeit- 
ing: were  inadmissible  against  appellant,  when  he  had  admitted  that 
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he  had  been  engaged  in  making  counterfeit  money.  In  the  Ware 
case,  36  Texas  Crim.  Rep.,  600,  the  accused  was  a  witness  in  his  own 
behalf,  and  for  the  purpose  of  affecting  his  credibility,  was  asked  on 
cross-examination,  if  he  had  not  stolen  various  and  sundry  articles 
on  divers  occasions.  This  court  held  that  while  proof  of  his  indict- 
ment for  such  offense  was  admissible,  the  details  of  such  transactions 
were  inadmissible.  All  of  the  cases  cited  are  easily  distinguishable 
from  the  one  now  before  the  court.  The  Menefee  ease,  67  Texas 
Crim.  Rep.,  201,  149  S.  W.  Rep.,  142,  is  especially  relied  on  as  ap- 
plicable. Menefee  was  charged  with  the  murder  of  Glasgow\  To 
show  ill-will  against  deceased,  the  State  undertook  to  show  that  Glas- 
gow had  tried  to  have  a  prosecution  instituted  against  Menefee,  and 
was  permitted  to  go  into  the  details  of  the  offense  for  which  Glas- 
gow attempted  to  have  Menefee  prosecuted.  This  was  clearly  error. 
In  all  these  cases,  this  court  properly  held  that  details  which  were 
unnecessary  and  encumbered  the  record,  and  from  which  possible 
mischief  and  harm  came  to  the  accused,  and  which  could  make  no 
clearer  any  issue  material  to  the  case  on  trial,  were,  under  the  facts 
of  the  given  cases,  inadmissible.  Not  so  in  the  instant  case.  The 
details  admitted  were  each  and  all  necessary  and  material  to  the  es- 
tablishment of  the  link  which  the  State  was  seeking  to  forge  in  the 
chain  of  circumstances,  said  link  being  that  appellant  poisoned  his 
wife. 

We  have  found  no  reversible  error  in  this  record,  and  the  judg- 
ment of  the  trial  court  will  be  affirmed. 

Affirmed. 

ON  REHEARING. 

June  23,  1920. 

LATTIMORE,  Judge. — Appellant's  motion  for  rehearing  most 
ably  and  ingeniously  urges  various  questions.  It  is  insisted  that  no 
sufficient  recognizance  was  entered  into  by  appellant  at  the  time  the 
venue  of  his  case  was  changed  from  Kaufman  to  Dallas  County. 
Looking  to  the  record,  we  find  no  such  question  in  any  way  raised 
upon  the  trial  below.  There  'was  a  plea  to  the  jurisdiction  there 
made,  and  overruled,  which  we  will  notice  later,  but  no  reference 
occurs  therein  to  the  question  of  recognizance.  There  appears  in  the 
record  a  motion  by  appellant — granted  by  the  trial  court — requiring 
the  clerk  of  the  District  Court  of  Kaufman  County,  to  send  to  the 
clerk  of  the  trial  court  a  correct  transcript  of  the  proceedings  had 
in  reference  to  the  case  in  Kaufman  County,  but  further  than  to 
plead  to  the  jurisdiction  of  the  lower  court,  upon  the  ground  that 
the  order  of  the  District  Court  of  Kaufman  County,  in  changing 
the  venue  herein,  incorrectly  designated  in  th  Dallas  County  Court, 
to  which  the  case  was  sent,  no  objection  was  Faised  to  the  jurisdic- 
tion of  the  trial  court.     In  this  condition  of  the  record,  no  error  in 
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the  recognizance  is  brought  before  us  for  review.  After  the  aflSrm- 
ance  of  this  case,  a  certified  copy  of  the  transcript  of  the  proceedings 
in  the  Kaufman  County  District  Court  was  filed  with  our  clerk,  show- 
ing the  recognizance  entered  into  by  the  appellant  in  that  court. 
Replying  thereto,  and  at  a  later  day,  the  clerk,  and  district  judge  of 
Kaufman  County,  also  filed  papers,  showing  that  the  recognizance 
made  by  appellant  at  the  time  of  the  change  of  venue,  bound  him  to 
appear  before  the  same  court  to  which  the  venue  was  changed.  If 
we  consider  one  of  these  attacks  upon  the  correctness  of  the  record, 
we  should  consider  both.  We  think  the  trial  court  the  proper  place 
to  present  such  objections,  so  that  if  there  be  error  in  the  recogni- 
zance, it  might  be  then  corrected.  Thompson  v.  State,  35  Texas  Crim. 
Rep.,  505.  As  said  by  Judge  Hurt,  in  Caldwell's  case,  12  Texas 
Crim.  App.,  316,  in  discussing  a  different  question:  **\Vill  this  court 
reverse  a  judgment  for  these  irregularities,  when  the  defendant  made 
no  objection  at  the  time,  taking  his  chance  of  being  acquitted  by  this 
jury  thus  sworn,  and  holding  in  reserve  this  matter  to  be  used  in  his 
motion  for  new  trial,  and,  on  failure  there,  to  be  used  in  this  court 
as  ground  for  reversal  of  the  judgment?    We  think  not.'' 

It  is  also  urged  that  this  case  should  be  reversed  because  the  Dis- 
trict Court  of  Kaufman  County,  in  its  order  changing  the  venue, 
designated  the  court  to  which  the  case  was  sent,  as  *' Criminal  Dis- 
trict Court,  Place  No.  2,  Dallas  County,"  it  being  stated  that  the 
name  given  said  court  by  the  statute  creating  same,  was  *' Criminal 
District  Court  Number  Two,  Dallas  County,"  and  that  the  use  of 
the  word  ** Place"  in  the  order  changing  the  venue,  would  be  such 
misdescription  of  the  court  to  which  the  case  was  sent,  as  to  be  fatal. 
When  tliis  case  was  called  for  trial  in  the  court  below,  a  plea  to  the 
jurisdiction  was  presented,  based  on  the  contention  now  under  dis- 
cussion. The  same  was  overruled,  the  trial  court  explaining  in  his 
qualification  to  the  bill  of  exceptions,  that  he  regardg:!  the  word 
'* Place"  as  surplusage.  It  is  not  contended  that  the  Criminal  Dis- 
trict Court  No.  2,  of  Dallas  County,  in  which  the  instant  trial  was 
had,  was  not  a  court  of  competent  jurisdiction  to  try  a  case  of  this 
character,  and  we  are  met  at  the  threshold  of  the  consideration  of 
the  question  of  alleged  error  in  overruling  the  plea  to  the  jurisdic- 
tion, by  the  well  settled  rule  in  this  State,  that  such  pleas  in  cases 
whose  venue  had  been  changed,  will  not  be  entertained  by  the  court 
to  which  the  case  was  sent,  or  by  this  court,  unless  the  matter  com- 
plained of  was  preserved  by  proper  bill  of  exceptions  taken  in  the 
court  a  quo.  In  the  Krebs  case,  8  Texas  Crim.  App.,  1,  it  appears 
from  the  information,  that  when  his  case  was  called  in  the  county  to 
which  it  had  been  sent  on  a  change  of  venue,  the  accused  presented 
his  sworn  plea  to  the  jurisdiction  upon  the  ground  that  he  was  joint- 
ly indicted  with  others;  that  there  had  been  no  severance,  and  that 
he  was  not  a  party  to  and  had  never  applied  for,  or  consented  to,  a 
change  of  venue  in  his  case,  and  that  of  right  his  case  was  still  pend- 
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ing  in  the  district  court  of  the  county  from  which  it  was  sent.  This 
Court  held  that  the  correctness  of  the  ruling  of  the  trial  court  upon 
the  plea  to  the  jurisdiction,  would  not  be  inquired  into,  because  no 
objection  was  urged,  and  no  exception  taken  by  the  accused  in  the 
District  Court  of  the  county  from  which  the  case  was  sent  originally. 
Rothschild  v.  State,  7  Texas  Crim.  App.,  519;  Brown  v.  State,  6 
Texas  Crim.  App.,  266;  Preston  v.  State,  4  Texas  Crim.  App.,  186. 
No  exception  to  the  order  entered  was  made  in  the  district  court  of 
Kaufman  County. 

However,  considering  the  matter  for  a  moment,  we  feel  inclined 
to  approve  certain  expressions  found  in  the  opinion  of  Petty  v.  Peo- 
ple, 8  N.  E.,  304,  wherein  the  Supreme  Court  of  Illinois,  discussing 
a  somewhat  similar  question,  says  **The  object  of  naming  the  court 
is  obviously  to  enable  the  accused  to  know  of  a  certainty  before  which 
tribunal  he  must  appear.  This  would  seem  almost  indispensable 
where  two  or  more  courts  exercising  the  same  jurisdiction  are  in  ses- 
sion at  the  same  time  and  place ;  but,  after  all,  if  in  any  case  suffi- 
cient appears  in  the  recognizance  to  enable  the  accused  to  know,  be- 
yond a  reasonable  doubt,  the  tribunal  before  which  he  is  required  to 
appear,  the  object  of  naming  the  court  in  express  terms  is  fully  an- 
swered, whether  so  named  or  not.  Such,  we  are  of  opinion,  is  the 
case  here.  We  are  satisfied  the  accused  has  not  been  misled  by  rea- 
son of  the  alleged  defect  in  the  recognizance,  and  to  allow  the  ob- 
jection to  prevail  would  be,  in  our  judgment,  to  defeat  the  ends  of 
justice  by  a  mere  technicality.    This  ought  not  to  be  done.*' 

It  is  apparent  that  it  was  the  clear  intention  of  the  judge  of  the 
District  Court  of  Kaufman  County,  to  transfer  this  cause  to  a  Crim- 
inal District  Court  in  Dallas  County.  We  judicially  know  that  there 
are  two  Criminal  District  Courts  in  Dallas  County,  and  that  in  the 
designation  of  only  one  of  them  does  ** Number  2'*  occur,  and  that 
is  the  court  to  which  this  cause  was  transferred,  and  by  which  it  was 
tried.  See*Ellis  v.  State,  59  Texas  Crim.  Rep.,  626;  Malloy  v.  State, 
35  Texas  Crim.  Rep.,  389;  Tillison  v.  State,  35  Texas  Crim.  Rep,. 
388;  Forbes  v.  State,  35  Texas  Crim.  Rep.,  24.  In  our  opinion,  no 
error  was  committed  in  overruling  said  plea. 

The  only  other  grounds  of  the  motion  relate  to  what  appellant 
thinks  to  be  our  error  in  holding  correct  the  admission  of  evidence  as 
to  the  details  of  the  supposed  death  of  appellant's  wife  by  poisoning. 
We  have  carefully  reviewed  these  matters,  and  adhere  to  our  former 
ruling. 

Being  unable  to  agree  with  appellant  in  his  contentions,  the  motion 
for  rehearing  will  be  overruled. 

Overruled, 
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W.  H.  Wallace  v.  The  State. 

No.  5871.    Decided  June  23,  1920. 

1. — ^Forgery— Name  of  Injured  Party — Statement  of  Facts. 

In  the  absence  of  a  statement  of  facts,  the  motion  to  quash  on  the 
grounds  that  the  check  or  draft  alleged  to  have  been  forged  was  described 
as  the  act  of  J.  Bickerell,  whereas  the  name  of  J.  W.  Bicknell  is  signed  to 
the  instrument  introduced  in  evidence,  and  that  there  is  a  variance  be* 
tween  the  names  alleged  and  proved  cannot  be  considered  on  appeal. 

2. — Same— Motion  to  Postpone — ^Allldavlt— Bill  of  XSxceptions. 

Where  the  alleged  motion  to  postpone  or  continue  the  case  was  not 
sworn  to  by  defendant  or  anyone  else,  the  same  cannot  be  considered; be* 
sides,  this  should  have  been  reserved  by  bill  of  exceptions. 

8. — Same— Evidence— Practice  on  Appeal — Bill  of  Exceptions. 

Where  the  motion  for  new  trial  states  that  the  court  erred  in  admit- 
ting testimony,  but  this  is  not  verified  by  bUl  of  exception,  the  same  can- 
not be  considered  on  appeal. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  the 
Honorable  W.  S.  Anderson. 

Appeal  from  a  conviction  of  forgery;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — ^The  jury  allotted  appellant  two 
years  in  the  penitentiary  for  forgery. 

The  indictment  contains  two  counts,  one  for  forgery  and  the  other 
for  passing  the  alleged  forged  instrument. 

Motion  to  quash  on  the  ground  that  the  check  or  draft  was  de- 
scribed as  the  act  of  J.  Bickerell,  whereas  the  name  of  J.  W.  Bicknell 
is  signed  to  the  instrument,  and  that  there  is  a  variance  between  the 
allegation  and  the  facts,  was  overruled.  The  indictment  alleges  the 
name  of  Bickerell  and  not  Bicknell.  If  there  was  developed  on  the 
trial  that  Bicknell  and  not  Bickerell  was  the  forged  name,  it  is  not 
made  to  so  appear  by  the  record.  If  such  was  the  case  there  would 
be  a  fatal  variance.  The  facts  have  not  been  sent  with  the  record, 
therefore  we  are  unable  to  determine  that  question. 

There  was  a  motion  made  to  postpone  or  continue  the  case.  This 
was  not  sworn  to  by  appellant,  or  any  one  for  him. 

Nor  was  exception  reserved  to  the  court's  refusal  to  grant  the  ap- 
plication.   Refusal  to  continue  or  postpone  must  be  verified  by  bill 
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of  exceptions  ii^  order  to  authorize  this  court  to  review  the  ruling  of 
the  trial  court. 

The  record  does  not  contain  any  bills  of  exception  to  rulings  of  the 
trial  court.  The  motion  for  new  trial  states  the  court  erred  in  ad- 
mitting testimony,  but  this  is  not  verified  by  bills  of  exception. 

The  record  presents  no  reversible  error.    The  judgment  is  affirmed. 

Affirmed. 


L.  R.  Smiley  v.  The  State. 

No.  5861.    Decided  June  23,  1920. 

1. — ^Assault  with  Intent  to  Bol) — Alibi — Circumstantial  Evidence — Charge  of 
Court — Intent — Identity. 

Where,  upon  trial  of  assault  to  rob,  the  matter  of  identity  and  specific 
intent  to  rob  is  left  by  the  evidence  in  a  condition  to  render  it  necessary 
that  the  Jury  determine  by  inference  from  facts  rather  than  from  direcl 
testimony  that  defendant  is  guilty,  his  request  that  the  Jury  be  instructed 
upon  the  law  of  circumstantial  evidence  should  have  been  granted,  he  hav- 
ing pleaded  an  alibi. 

2. — Sams — Aggravated  Assault — Exhibition  of  Wounds. 

Where  the  indictment  alleged  an  assault  to  rob  it  necessarily  included 
a  charge  on  aggravated  assault,  and  it  was,  therefore,  no  reversible  error 
to  introduce  in  evidence  the  extent  of  the  injury  received  by  the  exhibition 
of  the  wounds. 

Appeal  from  the  District  Court  of  Wichita.  Tried  below  before 
the  Honorable  H.  F.  Weldon. 

Appeal  from  a  conviction  of  assault  to  rob.  Penalty,  two  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Maihis  &  Caldwell,  for  appellant. — Cited:  Harris  v.  State,  148  S. 
W.  Rep.,  1080. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  appellant  was  convicted  of  an  assault 
with  intent  to  rob  Harry  M.  Reed.  It  appears  that  as  Reed  was  ap- 
proaching his  home  and  about  to  enter  his  gate,  he  was  attacked  by 
three  men.  As  he  described  the  matter,  they  came  to  him,  and  the 
man  in  the  middle  said:  ''Stick  them  up.'*  Reed  replied:  **What 
is  your  idea,''  and  he  said:  ''Stick  them  up,"  when  Reed  replied: 
"Put  that  thing  up,  you  are  going  to  hurt  yourself."  Quoting: 
"Ju3i:  then  the  fellow  on  the  left  struck  me  with  his  gun,  hit  me  on 
the  jaw,  and  I  hit  the  fellow  on  the  right  and  knocked  him  about 
ten  feet,  and  swung  at  the  fellow  on  the  left,  knocking  him  off  the 
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curbing  and  then  the  one  on  the  right  hit  me  and  knocked  me  to  my 
knees;  then  the  man  in  the  middle  came  at  me,  and  from  that  time 
on  it  was  a  free-for-all.  I  began  to  holler,  and  the  Lowry  boys  came 
running  out  of  their  home,  and  the  three  fellows  beat  it.  I  engaged 
in  the  diflSculty,  and  observed  the  appearance  of  the  man,  and  iden- 
tify the  defendant  as  the  one  in  the  middle,  and  he  was  engaged  in 
the  difficulty." 

Alibi  was  the  defense  interposed  by  the  appellant,  and  he  urges 
that  a  charge  on  circumstantial  evidence  should,  upon  his  request, 
have  been  given  to  the  jury.  The  identity  of  the  assailant  in  a  prose- 
cution for  assault  frequently  depends  upon  circumstances,  and  this 
is  true  in  some  instances  although  the  injured  party  may  claim  on 
the  trial  to  identify  the  accused;  and  experience  has  demonstrated 
that  the  mere  conclusion  of  the  party  injured  touching  the  identity 
of  the  offender,  where  there  is  no  previous  acquaintance,  no  peculiar- 
ities noticed,  and  the  opportunity  for  observation  limited,  is  often  un- 
reliable. Wills  on  Circumstantial  Evidence,  pp.  33,  113,  115,  210 ;  Bur- 
rill  on  Circumstantial  Evidence,  p.  606.  In  this  case,  Reed  had  no  ac- 
quaintance with  the  appellant.  He  states  upon  cross-examination  that 
in  his  identification  on  the  trial  there  was  a  possibility,  though  not  a 
probability,  of  mistake.  The  assault  was  at  night — though  the  moon 
was  shining.  The  observation  of  the  assaulting  parties  was  but  mo- 
mentary, and  necessarily  under  excitement.  Reed  afterwards  saw 
in  a  business  house  the  appellant,  who,  according  to  the  judgment  of 
Reed,  met  the  description  that  he  held  in  his  mind  of  one  of  the  as- 
sailants. He  gave  no  details,  no  peculiarities  of  stature,  personal  ap- 
pearance, gait,  habit,  traits,  tone  of  voice,  nor  does  he  describe  any 
article  in  the  possession  or  "pertaining  to  the  clothing  of  his  assailant. 
His  identification  is  necessarily  but  the  inference  which  he  draws 
from  the  similarity  of  appearance  of  one  of  the  men  who  assaulted 
him  and  the  appellant. 

To  sustain  the  conviction  of  assault  with  intent  to  rob  it  was  es- 
sential that  the  evidence  show  a  specific  intent  to  rob.  The  proof 
describing  the  assault  would  undoubtedly  sustain  a  conviction  of  ag- 
gravated assault,  and  might,  if  the  indictment  was  so  framed,  sus- 
tain one  for  assault  with  intent  to  murder,  this,  of  course,  predicated 
upon  there  being  sufficient  proof  of  identity.  There  are  cases  in  which 
facts  somewhat  similar  have  been  held  sufficient  to  show  that  the  as- 
sault was  with  the  specific  intent  to  rob.  Long  v.  State,  47  Texas 
Crim.  Rep.,  296.  In  that  case,  however,  the  assailant  was  identified 
with  certainty,  and  presenting  a  gun  demanded  that  the  injured  party 
stop  and  ** throw  up  your  hands,'*  and  upon  the  party  assailed  run- 
ning, a  shot  was  fired  upon  him.  Other  facts,  according  to  the  opin- 
ion of  the  court,  eliminated  any  other  intent  than  that  to  rob.  The 
case  before  us  is  not  so  plain.  The  command  was  to  ** stick  them  up." 
This  probably  meant  ''throw  up  your  hands.*'  The  attack  took 
place  so  near  the  home  of  Reed  that  assistance  was  in  easy  call,  and 
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reached  him  during  the  melee.  He  received  injuries  which,  as  above 
stated,  might  have  indicated  that  the  intent  of  the  parties  was  to 
murder  him,  or  to  injure  him.  They  made  no  demand  upon  him  for 
his  property.  The  facts  are  somewhat  similar  to  those  in  the  ease 
of  Sanders  v.  State,  53  Texas  Crim.  Rep.,  613,  111  S.  W.  Rep.,  157, 
in  which  it  was  held  the  intent  was  not  sufficiently  established.  We 
are  not  prepared  to  hold  that  the  evidence  in  the  instant  case  was 
not  sufficient  to  sustain  conviction,  but  are  of  the  opinion  that  in  the 
matter  of  identity  and  specific  intent  to  rob  the  evidence  is  left  in  a 
condition  to  render  it  necessary  that  the  jury  determine  by  inference 
from  facts  rather  than  from  direct  testimony  that  the  appellant  is 
guilty;  and  we  think  the  appellant's  request  that  the  jury  be  in- 
structed upon  the  law  of  circumstantial  evidence  should  have  been 
granted. 

Complaint  is  made  of  the  exhibition  of  the  wounds  received  by 
Reed  in  the  encounter.  As  the  matter  is  presented,  we  think  that 
this  would  not  justify  a  reversal  of  the  case,  for  the  reason  that  the 
indictment  included  a  charge  on  aggravated  assault,  and  the  char- 
acter of  wounds  received  might  have  enabled  the  jury  to  decide  that 
issue  if  it  had  been  submitted  to  them,  and  in  this  connection  we  sug- 
gest that  upon  another  trial  it  should  be  submitted. 

For  the  reasons  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


W.  H.  MrrcHELL  v.  The  State. 
No.  5310.     Decided  May  5,  1920. 
Rehearing  Denied  June  23,  1920. 

1. — ^Aianslanghtar— Murder— Evidence-— BeprodncUon  of  Testimony. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
record  showed  that  the  wife  of  deceased  was  a  witness  upon  a  former  trial 
of  the  case,  but  had  since  died,  there  was  no  error  in  admitting  her  testi- 
mony Introduced  on  such  former  hearing,  and  to  permit  the  stenographer, 
whose  notebook  was  lost,  to  testify  that  her  notes  were  correctly  transcrib- 
ed, and  that  the  narrative  statement  introduced  in  evidence  was  true  and 
correct.    Following  Pace  y.  State,  69  Texas  Crim.  Rep.,  27,  and  other  cases. 

2. — Same — Continuance— Second  Application. 

Where  the  second  application  for  continuance  showed  a  want  of  dili- 
gence to  secure  the  absent  witness,  and  that  the  same  facts  were  giyen 
in  evidence  by  several  other  witnesses,  there  was  no  reversible  error. 
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8. — Same— Eyldence— Oontradlctiiig  Witness^Predlcate. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  de- 
fendant complained  of  the  refusal  of  the  court  to  prove  by  his  witness  that 
the  wife  of  the  deceased,  whose  testimony  had  been  reproduced,  had  made 
a  statement  to  him  the  next  morning  after  the  homicide  contradictory  of 
her  testimony  as  given  on  the  former  trial,  there  was  no  error,  for  no  pred- 
icate was  laid  for  impeachment,  and  because  no  such  testimony  appears 
in  the  statement  sought  to  be  given;  besides,  there  was  abundant  testi- 
money  from  other  witnesses  contradicting  testimony  of  said  wife  of  de- 
ceased. 

4 — Same — ^Rehearing— Bole   Stated— Oontinnance— (Want   of   Diligence. 

It  is  the  plain  duty  of  one  asking  for  a  continuance  to  place  in  the  ap- 
plication such  allegations,  or  make  such  showing,  as  that  the  trial  courr. 
and  this  court  may  know  what  diligence  has  been  used.  Following  King 
v.  State,  67  Texas  Grim.  Rep.,  63,  and  other  cases. 


6. — Same — Second  Application  for  Ctontinnance— finle  Stated. 

This  court  has  held  that  in  the  absence  of  some  affirmative  showing 
that  the  application  for  continuance  is  the  first  one,  it  will  be  presumed  to 
be  a  subsequent  application. 

e.^rSame— Defendant's  Counsel  as  Witness— Beproduction  of  Testimony. 

Upon  trial  of  mnrder  and  a  conviction  of  manslaughter,  where  one  of 
the  State's  witnesses  had  died  since  testifying  in  a  former  trial,  and  the 
State  in  the  course  of  reproducing  the  testimony,  of  said  witness  placed  on 
the  witness  stand  counsel  for  the  defendant,  to  prove  by  him  that  the  car- 
bon copy  which  the  official  court  reporter  had  identified  as  a  true  state- 
ment of  the  testimony,  was  a  true  copy  of  the  statement  of  facts  as  agreed 
to  by  both  parties  and  approved  by  Uie  court  on  said  former  trial,  there 
was  no  error. 

7. — Same — SoAciency  of  the  Evidence. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter  the  evi- 
dence was  sufficient  to  support  the  conviction  under  a  proper  charge  of  the 
court,  there  was  no  reversible  erpor. 

8. — Same — ^Deadly  Weapon — Charge  of  Court. 

Where  it  wag  insisted  on  motion  for  rehearing  that  the  evidence  was 
not  sufficient  to  support  the  verdict,  because  of  the  lack  of  testimony  show- 
ing that  the  breast-yoke  with  which  appellant  struck  the  fatal  blow,  was 
a  deadly  weapon,  or  such  weapon  as  was  reasonably  calculated  to  produce 
death,  but  the  record  showed  that  the  court  duly  defined  to  the  Jury  a  dead- 
ly  weapon  and  required  them  to  believe  that  it  was  such  weapon,  etc.,  and 
there  was  no  objection  to  said  charge  of  court,  there  was  no  reversible 
error. 

Appeal  from  the  District  Court  of  Limestone.  Tried  below  before 
the  Honorable  A.  M.  Blackmon. 

Appeal  from  the  conviction  of  manslaughter;  penalty,  five  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 
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J.  A.  Tucker,  Wm.  Kennedy,  James  Kimbell  and  W,  T.  Jackson, 
for  appellant. 

On  question  of  deadly  weapon:  Washington  v.  State,  110  S.  W. 
Rep.,  751;  Hamilton  v.  State,  131  S.  W.  Rep.,  1127;  Crow  v.  State, 
116  S.  W.  Rep.,  52. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited 
eases  in  opinion. 

LATTIMORE,  Judge. — Appellant  was  tried  in  the  District  Court 
of  Limestone  County  on  a  charge  of  murder,  was  convicted  of  man- 
slaughter, and  his  punishment  fixed  at  five  years  in  the  penitentiary. 
This  is  the  second  appeal  of  this  case  See  85  Texas  Crim.  Rep.,  251, 
209  S.  W.  Rep.,  743. 

Deceased  and  appellant  married  sisters,  and  from  the  testimony 
of  several  witnesses,  it  appears  that  they  had  been  hostile  toward  each 
other  for  some  time,  but  that  on  the  night  of  the  homicide,  appellant 
and  his  family  came  to  a  public  dance  and  ice-cream  supper  at  the 
home  of  deceased.  Some  time  after  midnight,  deceased  and  a  son 
of  appellant,  seem  to  have  engaged  in  some  kind  of  wordy  alterca- 
tion out  in  the  yard,  at  some  stage  of  which  the  appellant  hastily 
approached  deceased,  and  struck  him  on  the  head  with  the  breast- 
yoke  of  a  wagon,  which"  blow  caused  the  death  of  deceased  some  time 
during  the  day  following.  The  evidence  presents  sharply  conflicting 
stories,  as  same  comes  from  the  witnesses  for  the  State  or  the  appel- 
lant, but  these  matters  of  conflict  have  been  settled  by  the  jury,  and 
the  record  contains  ample  facts  upon  which  to  predicate  this  con- 
viction. 

The  wife  of  deceased  was  a  witness  upon  a  former  trial  of  the  case, 
but  has  since  died.  The  State  was  permitted,  over  objection,  to  in- 
troduce her  testimony  on  the  instant  trial,  as  given  upon  said  former 
hearing.  The  objection  to  this  matter,  as  presented  by  appellant's 
bill  of  exceptions,  has  so  often  been  before  this  Court,  and  by  it 
analyzed,  and  the  authorities  collated  and  reviewed,  that  any  further 
discussion  now  would  be  repetition.  We  adhere  to  the  rule  that  such 
evidence,  when  properly  proven  up,  is  admissible.  Dowd  v.  State, 
52  Texas  Crim.  Rep.,  563;  Nixon  v.  State,  53  Texas  Crim.  Rep.,  325; 
109  S.  W.  R.,  931 ;  Porch  v.  State,  51  Texas  Crim.  Rep.,  7,  99  S 
W.  Rep.,  1122;  Robertson  v.  State,  63  Texas  Crim.  Rep.,  216,  142 
S.  AV.  Rep.,  533 ;  Sweat  v.  State,  77  Texas  Crim.  Rep.,  287,  178  S. 
W.  Rep.,  554.  Objection  was  made  to  the  introduction  of  said  testi- 
mony, because  the  original  note-books  used  by  the  stenographer  in 
taking  down  the  testimony,  were  lost.  The  stenographer  testified  that 
her  notes  were  correctly  transcribed,  and  that  the  narrative  state- 
ment of  the  said  deceased  witness,  which  was  offered  in  evidence  in 
the  instant  case,  was  correct  and  true.     It  was  also  shown  that  the 
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statement  of  facts  was  agreed  upon  as  correct,  upon  the  appeal  from 
the  former  conviction  had  at  said  former  trial.  There  is  no  pre- 
scribed method  or  rule  for  reproducing  testimony  given  at  a  former 
hearing,  and  it  may  be  given  by  the  stenographer,  or  other  person  who 
heard  it,  and  are  able  to  affirm  the  correctness  of  the  reproduction 
offered.  Pace  v.  State,  69  Texas  Grim.  Rep.,  27,  153  S.  W.  Rep., 
132 ;  Roquemore  v.  State,  59  Texas  Grim.  Rep.,  568,  129  S.  W.  Rep., 
1120;  Gornelius  v.  State,  54  Texas  Grim.  Rep.,  173,  122  S.  W.  Rep., 
251. 

An  application  for  continuance  was  made  by  appellant.  The  ab- 
sent witnesses  were  Mrs.  Alma  Williams,  Ura  Bailey,  and  Glarence 
Johnson.  The  two  latter  appeared  during  the  trial,  and  testified  in 
the  case.  This  was  a  second  application,  and  we  think  no  diligence 
is  shown  to  secure  the  attendance  of  Mrs.  Alma  Williams;  and  that 
it  also  appears  that  the  same  facts  stated  as  expectant  from  her, 
were  given  in  evidence  by  several  other  witnesses. 

Error  is  based  on  the  refusal  of  the  trial  court  to  permit  appellant 
to  prove  by  Jim  Walts,  that  the  wife  of  deceased,  Mrs.  Jordan,  whose 
testimony  had  been  reproduced  by  the  State,  had  made  a  statement 
to  him  the  next  morning  after  the  homicide,  contradictory  of  her  testi- 
mony as  given  on  the  former  trial,  and  as  reproduced  on  the  instant 
hearing.  It  appears  that  this  testimony  was  refused,  because  no 
predicate  was  laid  for  impeachment,  and  because  the  testimony  of 
said  Walts,  as  presented  on  the  former  trial  in  the  shape  of  an  affi- 
davit, contained  no  such  testimony  as  appears  in  the  statement  now 
sought  to  be  elicited  from  him,  impeaching  the  testimony  of  Mrs. 
Jordan.  The  appellant  wished  to  prove  by  Walts  that  on  the  morn- 
ing after  the  homicide,  Mrs.  Jordan  told  him  that  she  had  taken  a 
pistol  off  the  body  of  her  husband  shortly  after  he  was  struck  by  ap- 
pellant the  fatal  blow.  The  testimony  was  rejected  for  the  reason 
stated.  This  testimony  should  have  been  admitted.  Lyles  v.  State, 
64  Texas  Grim.  Rep.,  621,  142  S.  W.  Rep.,  592;  Hamblin  v.  State, 
34  Texas  Grim.  Rep.,  368,  30  S.  W.  Rep.,  1005.  However,  we  are  of 
opinion  that  its  rejection  in  the  instant  case  was  harmless  error.  The 
only  purpose  of  such  testimony  would  have  been  to  contradict  or 
impeach  Mrs.  Jordan.  Looking  to  her  testimony,  as  given  on  this 
trial,  we  find  that  she  stated  positively  that  she  did  not  remove  a 
pistol  from  her  husband's  bosom  the  night  he  was  killed,  and  did 
not  take  any  from  his  body ;  that  her  husband  had  no  pistol  on  that 
night ;  that  he  owned  no  pistol.  She  further  stated  that  John  Mitchell 
found  a  pistol  the  next  morning  outside  their  fence,  but  it  did 
not  belong  to  her  husband.  Looking  to  the  testimony  of  said  witness 
Walts,  it  will  be  observed  that  he  swore  positively  to  seeing  deceased 
with  a  pistol  shortly  before  the  fatal  blow  was  struck,  and  directly 
afterward  he  saw  that  same  pistol  in  possession  of  Mrs.  Jordan,  and 
that  he  saw  it  in  )ier  hands  the  next  morning.  From  the  testimony 
of  Felton  Garroll  and  Evie  Sanders,  it  also  appears  that  they  testi- 
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fied  fully  for  appellant,  stating  that  Mrs.  Jordan  had  a  pistol  that 
night,  which  came  off  the  body  of  her  husband,  and  which  they  were 
directed  by  her  to  take  from  his  body.  In  other  words,  the  record 
discloses  that  appellant  introduced  numerous  witnesses,  whose  testi- 
mony was  wholly  contradictory  to  that  of  Mrs.  Jordan,  and  put  her 
in  the  attitude  of  being  impeached  as  completely  as  would  the  added 
statement  of  said  witness  Walts  that  she  told  him  that  she  took  the 
pistol  from  the  body  of  her  husband.  We  think  the  error  harmless 
for  the  further  reason  that  if  Mrs.  Jordan  had  stated  to  the  witness 
Walts  that  she  had  taken  said  pistol  from  the  body  of  her  husband, 
it  would  have  afforded  no  justification  for  the  act  of  appellant  in 
striking  deceased,  as  appellant  did  not  claim  himself,  nor  did  any 
one  for  him  claim  that  appellant  saw  any  pistol  in  possession  of  de- 
ceased before  striking  him.  Appellant  stated,  that  deceased  and  the 
son  of  appellant,  were  quarreling,  and  that  deceased  called  the  boy 
a  '4ong-legged  son-of -a-bitch, "  and  stated  that  he  was  going  to  kill 
him.  Appellant  said  that  when  he  called  his  son  this  name,'  and 
made  this  threat,  deceased  threw  his  hand  back  to  his  hip,  and  he 
thought  that  he  bad  a  pistol ;  that  he  was  excited,  and  struck  in  de- 
fense of  his  boy.  The  trial  court  fully  charged  on  appellant's  right 
to  act  in  defense  of  his  son,  whether  the  danger  was  real  or  only  ap- 
parent, and  no  exceptions  were  taken  to  the  court's  charge.  So,  in 
view  of  the  fact  that  appellant  had  the  full  benefit  of  abundant  testi- 
mony contradictory  of  Mrs.  Jordan's  testimony,  regarding  said  pistoL 
and  that  at  least  half  a  dozen  witnesses  for  him  testified  that  deceased 
had  a  pistol  on  the  occasion  in  question,  we  conclude  that  no  possible 
harm  could  have  resulted  from  the  error  of  the  trial  court  in  refusing 
said  impeaching  testimony  of  said  witness  Jim  Walts. 

Having  disposed  of  the  various  questions  raised  in  this  bill,  and 
finding  no  reversible  error  in  the  record,  the  judgment  of  the  trial 
court  will  be  afiSrmed. 

Affirmed, 

ON  REHEARING. 

June  23,  1920. 

LATTIMORE,  Judge. — This  case  was  affirmed  at  a  former  day  of 
this  term,  and  is  before  us  on  appellant's  motion  for  rehearing.  It 
is  urged  in  said  motion  that  the  application  for  continuance,  made 
when  the  case  was  called  for  trial,  should  have  been  granted,  because 
of  the  absence  of  Mrs.  Alma  Williams.  Again  examining  the  record 
in  reference  thereto^  we  find  that  said  application  contains  no  showing 
of  any  diligence  whatever  to  secure  the  presence  of  said  witness.  The 
instant  trial  began  January  26,  1920.  The  indictment  shows  to  have 
been  returned  September  4,  1918,  a  year  and  a  half  before  this  trial. 
No  subpoenas  are  attached  to  the  motion,  or  appear  in  the  record,  and 
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the  only  statement  in  said  application  as  to  diligence,  is  that  ''said 
witnesses  had  been  duly  subpcenaed/'  It  is  not  stated  that  she 
was  in  attendance  upon  court  at  any  time,  nor  that  she  had  ever 
before  disobeyed  process,  nor  when  the  subpcena  was  issued.  It 
is  the  plain  duty  of  one  asking  for  a  continuance  to  place  in  the 
application  such  allegations,  or  make  such  showing,  as  that  the  trial 
court  and  this  court  may  know  what  diligence  has  been  used.  Massie  v. 
State,  30  Texas  Crim.  App.,  64;  Isham  v.  State,  S.  W.  Rep.,  594;  King 
V.  State,  30  Texas  Crim.  App.,  64;  Isham  v.  State,  49  S.  W.  Rep., 
594;  King  v.  State,  67  Texas  Crim.  Rep.,  63,  148  S.  W.  Rep.,  325. 

Appellant  states  in  his  motion,  that  said  application  was  the  first 
one,  but  no  such  statement  anywhere  appears  in  the  record.  On  the 
contrary,  the  bill  of  exceptions  reserved  to  the  action  of  the  trial 
court  in  overruling  this  application,  states  that  it  was  a  second 
application.  This  Court  has  held  that  in  the  absence  of  some  aflSrm- 
ative  showing  that  the  application  for  continuance  is  the  first  one,  it 
will  be  presumed  to  be  a  subsequent  application.  Branch's  Ann.  P. 
C,  Vol.  1,  Sec.  313. 

Error  was  also  urged  originally  upon  the  ground  that  the  trial 
court  should  not  have  permitted  the  State  to  put  on  one  of  appel- 
lant's counsel  as  a  witness,  and  to  prove  by  him  that  the  carbon  copy, 
which  Miss  Dierlam,  the  oflScial  court  reporter  had  identified  as  a 
true  statement  of  the  testimony  of  the  deceased  witness,  Mrs.  Jordan, 
was  a  true  copy  of  the  statement  of  facts  as  agreed  to  by  both  par- 
ties and  approved  by  the  court  upon  the  former  trial.  Neither  as 
originally  presented,  nor  in  this  motion,  are  we  cited  to  any  authority 
upholding  this  contention.  The  fact  that  the  witness  was  an  attorney 
of  the  accused  was  not  a  valid  objection.  Section  345,  Branch's  Penal 
Code,  Vol.  1.  Miss  Dierlam,  the  official  court  reporter,  had  earlier 
testified  that  she  took  down  the  testimony  of  the  deceased  witness 
upon  a  former  trial,  in  shorthand;  that  she  had  searched  for  her 
original  notes,  but  that  they  were  lost;  that  she  made  a  careful  and 
accurate  transcription  of  said  notes  of  the  former  trial,  and  that 
the  copy  showed  her,  which  was  the  same  one  shown  the  witness  Jack- 
son, attorney  for  appellant,  was  an  exact  carbon  copy  of  such  tran- 
script, and  she  stated,  after  having  read  the  statement,  that  the  mat- 
ter refreshed  her  memory,  and  that  also  by  referring  to  her  inde- 
pendent recollection,  she  was  able  to  state  that  the  same  contained 
a  true  statement  of  the  deceased  witness.  In  this  condition  of  the 
record,  we  do  not  think  it  error  to  permit  the  witness,  Miss  Dierlam, 
and  the  witness  Jackson,  to  testify  that  the  copy  identified  was  a  true 
copy  of  the  statement  of  facts,  in  so  far  as  the  testimony  of  Mrs.  Jor- 
dan went.  The  original  stenographic  record  was  lost.  If  it  had  been 
in  existence.  Miss  Dierlam 's  statement  of  its  contents  would  have  been 
uncontrovertible.  If  the  copy  did  not  speak  the  truth,  appellant  had 
every  opportunity  and  right  to  assail  same.  No  error  appears  in 
overruling  this  objection. 
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We  have  reviewed  the  facts  of  the  case,  and  adhere  to  our  former 
ruling  that  the  rejection  of  the  testimony  of  th^i  witness  Walts  was 
harmless  error.  I 

It  is  further  insisted  that  the  evidence  was  not  sufficient  to  support 
the  verdict,  because  of  the  lack  of  testimony  showing  that  the  breast- 
yoke  with  which  appellant  struck  the  fatal  blow,  was  a  deadly  weapon, 
or  such  weapon  as  was  reasonably  calculated  to  produce  death;  and 
further,  that  the  weight  of  said  breast-yoke  was  not  shown.  The 
court  duly  defined  to  the  jury  a  deadly  weapon,  and  required  them 
to  believe  that  it  was  such  a  weapon,  and  that  from  its  character  or 
the  manner  of  its  use,  etc.,  by  appellant,  it  was  reasonably  calculated 
to  inflict  death,  and  no  exception  to  this  charge  appears  in  the  record. 
In  this  same  connection,  and  as  a  part  of  said  definition,  the  court 
specifically  told  the  jury  that  if  the  instrument  used  was  one  not 
likely  to  cause  death,  it  would  not  be  presumed  that  death  was  in- 
tended. The  breast-yoke  was  that  of  an  ordinary  farm  wagon.  Ap- 
pellant admitted  that  he  struck  deceased  one  blow  on  the  head  with 
same,  further  admitting  that  he  may  have  used  both  hands.  The 
blow  was  such  as  to  render  deceased  unconscious,  and  he  never  at 
any  time  recovered  consciousness  before  his  death  the  day  following. 
The  physician  said  this  blow  caused  the  death  of  deceased;  that  it 
was  a  tolerably  large  wound,  and  cut  through  the  flesh  and  muscles 
to  the  bone,  and  it  seemed  to  him  to  make  a  dent  on  the  skull.  No 
requested  charge  on  the  character  of  the  weapon  was  asked,  or  can  be 
found  in  the  record.  Our  Statute,  Art.  1082,  Branch's  Ann.  P.  C 
states  that  if  the  death  of  deceased  unquestionably  resulted  from  the 
injury  inflicted  by  the  accused,  the  ease  is  one  of  homicide.  The  trial 
court  submitted  both  grades  of  homicide  in  a  manner  apparently 
satisfactory  to  the  accused.  With  this  charge  before  them,  and 
probably  remembering  that  the  State's  testimony  showed  that  at  the 
time  appellant  struck  the  deceased,  the  wife  of  the  latter  had  hold  of 
his  hands,  and  was  pulling  him  away  from  where  appellant  was,  the 
jury  declined  to  believe,  or  find  him  guilty  of  any  lower  grade  of 
homicide  than  murder.  The  question,  what  is  a  deadly  weapon,  is 
one  of  fact  for  the  jury,  under  appropriate  instructions  of  the  court, 
and  unless  it  affirmatively  appear  that  there  was  no  evidence  support- 
ing their  finding,  cr  that  such  finding  is  against  the  weight  of  the 
testimony,  we  will  uphold  the  action  of  the  trial  court  in  refusing  a 
new  trial  based  on  the  insufficiency  of  the  testimony. 

The  motion  for  rehearing  will  be  overruled. 

Overruled' 
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Morris  Qarza  v.  The  State. 
No.  5878.    Decided  June  23,  1920. 

Carryliig  Pistol — Allegation — ^Proof — Variance — Idem  Sonans. 

Where,  upon  trial  of  unlawfully  carrying  a  pistol,  the  complaint  and  in- 
formation charged  defendant  with  carrying  a  "pistle,"  and  testimony  show- 
ed that  he  carried  a  "pistol,*'  objection  that  there  was  a  yariance  between 
the  allegation  and  the  proof  was  correctly  overruled,  as  the  words  were 
idem  aonans. 

Appeal  from  the  County  Court  of  Brazoria.  Tried  below  before 
the  Honorable  C.  D.  Jessup. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol,-  penalty, 
a  fine  of  one  hundred  dollars. 

The  opinion  states  the  ease. 

George  C.  Currier  and  A.  E,  Masterson,  for  appellant. — Cited  Un- 
derwood V.  State,  29  S.  W.  Rep.,  777. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited 
Pye  V.  State,  154  S.  W.  Rep.,  222. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  County 
Court  of  Brazoria  County,  of  unlawfully  carrying  a  pistol,  and  his 
punishment  fixed  at  a  fine  of  $100. 

The  complaint  and  information  charge  appellant  with  carrying  a 
**pistle.'*  The  testimony  shows  that  he  carried  a  ** pistol.''  Objec- 
tion was  made  to  this  testimony  on  the  ground  of  variance  between 
the  allegation  and  proof.  It  is  urged  that  **pistle''  is  a  word  mean- 
ing a  communication,  and  that  the  well  known  rules  of  idem  sonans 
and  bad  spelling  do  not  apply.  Appellant's  authority  for  asserting 
that  **pistle"  is  the  name  of  a  communication,  is  the  Century  Diction- 
ary. Reference  thereto  discloses  that  said  work  prints  said  word  as 
obsolete,  and  quotes  Mr.  Chaucer,  who  wrote  in  old  English  some 
seven  hundred  years  since,  as  using  it.  We  do  not  think  that  the 
fact  that  an*  early  English  poet,  in  the  exercise  of  his  license,  should 
have  used  this  word  in  that  sense,  would  necessarily  give  it  any 
standing  at  this  time,  or  would  likely  mislead  a  Brazoria  County 
Mexican,  defended  by  a  pair  of  able  lawyers,  into  the  mistake,  in  pre- 
paring for  trial  upon  a  charge  of  unlawfully  carrying  a  **pistle," 
of  seriously  thinking  himself  charged  with  unlawfully  carrying  a  com- 
munication. The  word  **pistle"  does  not  seem  to  be  given  in  any  of 
our  other  dictionaries,  to  which  this  Court  has  access,  and  we  are 
inclined  to  hold  the  word,  as  used  in  the  information  and  complaint 
therein,  idem  sonans  with  ** pistol,"  and  that  the  rule  of  bad  spelling 
will  apply;  and,  further,  that  it  is  evident  that  the  word  '* pistol" 
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was  intended     The  evidence  that  appellant  had  a  pistol  on  his  person 
in  a  public  place,  was  uncontrovertedi 
The  judgment  will  be  affirmed. 

Affirmed. 


Henry  Wilson  v.  The  State, 

No.  5761.    Decided  April  21,  1920. 

Rehearing  Denied  June  23,  1920. 

1. — Theft^Tlieft  of    Sheep — Jurisdiction — Change    of   Venue — Special   Tens 
of  District  Court. 

Where  the  District  Court  convened  in  one  County  of  the  district  and 
on  that  date  the  Judge  thereof  recessed,  or  adjourned  said  court  in  that 
county  and  went  to  another  county  of  his  district,  and  there  convened 
court  and  made  an  order  changing  the  venue  of  the  instant  case  and  re- 
quired defendant  to  enter  into  recognizance  to  appear  the  following  day  in 
the  latter  county,  there  was  no  error  in  overruling  the  motion  to  the  Juris- 
diction of  said  latter  county.  Following  Elliott  v.  State,  58  Texas  Crim. 
Rep..  200. 

2. — Same — Co-defendant — Change  of  Venue— Practice  on  AppeaL 

A  plea  to  the  Jurisdiction  that  his  co-defendant  had  not  been  arrested 
when  the  order  of  change  of  venue  was  made,  and  that  he  was  not  named 
therein,  and  that,  therefore,  the  court  had  no  Jurisdiction,  was  properly 
overruled,  as  exceptions  in  change  of  venue  cases  must  be  made  in  the 
court  from  which  such  change  was  made,  and  are  not  available  in  the  court 
to  which  such  venue  was  changed;  besides,  such  plea  could  not  avail  de- 
fendant, and  a  change  of  venue  as  to  one  jointly  indicted  changes  the 
venue  as  to  all.  Following  Cox  v.  State,  8  Texas  Crim.  App.,  664,  and  other 
cases. 

8. — Same — Continuance— Bill  of  Exceptions. 

In  the  absence  of  a  bill  of  exceptions  to  the  court's  refusal  to  grant  a 
continuance,  the  matter  cannot  be  reviewed  upon  appeal. 

4. — Same — Evidence— Other  Clfenses — ^Bill  of  Exceptions. 

Where,  upon  trial  of  theft  of  sheep,  defendant  depended  upon  an  honest 
claim  of  right  and  mistake  of  identity,  there  was  no  error  in  introducing 
in  evidence  the  fact  that  other  stolen  property  was  found  in  defendant's 
pasture:   besides,  the  bill  of  exceptions  is  totally  defective. 

6. — Same— Evidence — Bill  of  Exceptions. 

Where,  upon  trial  of  theft  of  sheep  defendant  sought  to  impeach  the 
main  State's  witness  by  showing  that  he  had  testified  difTerently  on  a 
previous  trial  as  to  the  number  of  marks  he  had  bought,  etc.,  but  the  bill 
of  exceptions  did  not  recite  what  he  expected  to  offer  to  impeach  the  said 
State's  witness,  there  was  no  reversible  error. 
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6. — Same— Evidmoe— BlU  of  Exceptions— Practice  in  Diitrict  Court 

Where  a  question  is  asked  and  answered  without  objections  or  claim 
that  there  was  any  misunderstanding,  or  reason  for  not  objecting  before 
the  answer,  there  was  no  error  in  the  court's  refusal  to  withdraw  said 
answer. 

T.*— Same — ^ETidence— Experimental  Testimony. 

Upon  trial  of  theft  of  sheep  there  was  no  error  in  the  court's  refusal 
to  allow  defendant's  witness  to  cut  out  of  some  paper,  in  the  presence  of 
the  Jury,  a  mark  with  the  iron  stamp  used  in  marking  the  ears  of  the  al- 
leged stolen  sheep,  counsel  being  allowed  to  use  said  iron  stamp  before  the 
Jury. 

8. — Same— ETidence — Contradicting  Witness— Practice  in  District  Court. 

Upon  trial  of  theft  of  sheep  there  was  no  error  in  cross-examination  of 
defendant's  brother,  who  had  testified  that  he  bought  sheep  marked  as  the 
State  claimed  were  the  alleged  stolen  sheep,  and  which  he  sold  to  defend- 
ant, if  he  was  not  present  at  a  previous  trial  and  did  not  testify  there;  be- 
sides, as  said  testimony  was  withdrawn,  there  was  no  error. 

9. — Same— Sufficiency  of  the  Eyldenoe — ^Accomplice — Construction. 

Where,  upon  trial  of  theft  of  sheep  the  evidence  of  the  accomplice  was 
fully  corroborated  by  other  testimony,  showing  defendant's  connection 
with  the  theft,  there  was  no  reversible  error. 

10. — Same— liisconduct  of  Jury— Defendant's  Failure  to  Testify. 

Where,  upon  appeal  from  a  conviction  of  theft  of  sheep,  defendant's 
complaint  as  to  the  misconduct  of  the  jury  in  an  allusion  of  defendant's 
failure  to  testify  was  simply  a  casual  allusion,  and  was  manifestly  not 
against  the  accused,  there  was  no  reversible  error.  Following  Cooper  v. 
State,  72  Texas  Crim.  Rep.,  266. 

11.'— Same— Misconduct  of  Jury— Argument  of  Counsel 

The  complaint  made  as  to  a  discassion  among  the  jurors  with  reference 
to  the  argument  of  attorneys,  and  the  allusion  to  the  name  of  a  certain 
witness,  did  not  constitute  reversible  error. 

12. — Same— Behearing— Practice   on  Appeal — Transcript— Bules  Stated. 

This  court  is  compelled  to  go  by  the  record  in  the  transcript  and  can- 
not consider  matters  outside  of  it,  and  following  this  rule,  defendant's  plea 
to  the  Jurisdiction  must  be  decided  as  the  record  presents  it.  When  this 
does  not  make  it  appear  that  the  trial  judge  was  without  power  and  au- 
thority to  change  the  venue  at  a  special  term  of  the  District  Court,  conven- 
ed in  another  county  of  his  District  for  that  purpose,  there  is  no  error. 

13. — Same— Practice  in  District  Court— Two  Days  to  Pile  Pleadings. 

Where  appellant  complained  in  his  motion  for  rehearing  that  he  was 
hurried  into  his  trial,  but  there  is  nothing  in  the  record  to  show  that  he 
claimed  the  two  days  after  his  arrest  in  which  to  file  pleas,  etc.,  he  cannot 
raise  this  matter  for  the  first  time  in  this  court 
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14.— Same — Continuuioe-— Bale  Stated. 

This  court  must  adhere  to  the  rule  that  in  the  absence  of  a  bill  of  ex- 
ceptions the  refusal  of  the  trial  court  to  grant  a  continuance  cannot  be  re- 
viewed. 

15. — Same— Change  of  Venue— Bule  Stated. 

Tn  the  absence  of  a  bill  of  exceptions,  in  the  record  on  appeal,  to  any 
action  of  the  District  Court  of  the  county  from  which  the  venue  was  chang- 
ed, a  plea  *o  the  Jurisdiction  on  account  of  change  of  venue  of  the  court  to 
which  such  venue  is  changed  cannot  be  considered,  ac  this  matter  is  statu- 
tory. 

Appeal  from  the  District  Court  of  Edwards.  Tried  below  before 
the  Honorable  James  Cornell. 

Appeal  from  a  convietioii  of  a  theft  of  sheep.  Penalty,  two  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Chambers,  Watson  &  Wilson,  W,  A,  Right,  M.  E.  Blackburn,  W,  G. 
Linden  and  M,  E.  Sedberry,  for  appellant. — On  question  of  change  of 
venue  in  special  term  of  court:  Jowell  v.  Coffee,  132  S.  W.  Rep., 
886;  Baker  et  al.  v.  State,  111  S.  W.  Rep.,  735;  Leal  v.  State,  102  S. 
W.  Rep.,  414;  Ochoa  v.  State,  102  S.  W.  Rep.,  415;  Etheridge  v. 
State,  175  S.  W.  Rep.,  702;  Harris  v.  State,  160  S.  W,  Rep.,  447. 

On  the  question  of  refusing  continuance:  Wade  v.  State,  172  S. 
W.  Rep.,  215;  Mansell  v.  State,  182  S.  W.  Rep.,  1137. 

On  question  of  misconduct  of  jury :  Tate  v.  State,  42  S.  W.  Rep., 
595. 

Alvi7i  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  change  of  venue :  Mayhew  v.  State,  155  S.  W.  Rep.,  191 ; 
Coffman  v.  State,  136  S.  W.  Rep.,  779 ;  Rothshild  v.  State,  7  Texas 
Crim.  App.,  519. 

On  question  of  exception  in  court  from  which  venue  is  changed: 
Moore  v.  State,  96  S.  W.  Rep.,  321 ;  Tex  parte  Cox,  12  Texas  Crim. 
App.,  665;  Krebs  v.  State,  8  id.,  1;  Bowden  v.  State,  12  id.,  248. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  District 
Court  of  Edwards  County,  of  the  theft  of  about  150  sheep,  the  prop- 
erty of  one  F.  M.  Faulkner,  and  his  punishment  fixed  at  two  years 
confinement  in  the  penitentiary.  Only  so  much  of  the  facts  become 
material  as  may  be  necessary  to  make  clear  the  issues  herein  pre- 
sented. The  statement  of  facts  is  quite  lengthy,  much  of  the  evidence 
being  impeaching  in  character. 

*  Appellant's  first  contention  is  that  the  change  of  venue  from  Sut- 
ton to  Edwards  County,  was  made  under  such  circumstances  as  that 
the  latter  county  acquired  no  jurisdiction.  As  stated  in  his  bill  of 
exceptions,  it  appears  that  the  District  Court  convened  in  Edwards 
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County  on  August  25,  1919,  and  on  that  date,  and  after  court  waa 
convened,  the  judge  thereof,  whose  district  included  Sutton  County, 
recessed,  or  adjourned  said  court  in  Edwards  County,  and  went  to 
Sutton  County,  and  there  convened  court,  for  the  purpose  of  making 
an  order  changing  the  venue  of  this  case  from  Sutton  County  to  Ed- 
wards County,  and  that  said  judge  did  in  fact  convene  a  special  term 
of  the  District  Court  in  Sutton  County,  in  the  late  afternoon  and 
night  of  August  25,  1919,  and  then  made  an  order  changing  the 
venue  of  this  case  to  Edwards  County,  requiring  appellant  to  enter 
into  recognizance  to  appear  the  following  day  in  the  latter  cojanty, 
which  recognizance  was  given. 

It  further  appears  that  on  August  26,  1919,  appellant,  in  the  Dis- 
trict Court  of  Edwards  County,  filed  his  application,  duly  sworn  to, 
for  process  instant er  for  a  large  number  of  witnesses  in  this  case. 
The  pith  of  appellant's  contention  seems  to  be  that  the  judge  of  the 
trial  court  could  not  legally  preside  over  the  courts  of  two  counties 
in  his  district  at  the  same  time.  It  is  provided  by  Article  93,  of 
Vernon's  C.  C.  P.  that  special  terms  of  the  •District  Courts  may  be 
called  whenever  it  may  become  advisable.  There  being  no  question 
but  that  the  district  judge  in  the  instant  case  deemed  it  advisable, 
and  that  he  did  call  a  special  term  of  the  district  court  in  Sutton 
County,  at  which  orders  were  duly  made  and  entered  on  the  minutes, 
we  can  see  no  reason,  if  it  be  admitted  that  it  became  advisable  to 
hold  said  special  term  in  one  county  during  the  session  of  court  in 
another  county  in  the  district,  why  recess  or  adjournment  may  not 
be  temporarily  had  in  the  latter,  to  allow  the  transaction  of  business 
which  makes  advisable  the  special  term  in  the  former  county.  The 
judge  of  the  court  is  not  absent  while  any  trial  is  in  progress  ,and  we 
know  of  no  rule  or  statute  which  is  violated  by  such  procedure.  The 
Elliott  case,  125  S.  W.  Rep.,  568,  seems  in  point.  It  appears  in  that 
case,  that  while  the  court  was  in  session  in  Anderson  County,  the  judge 
went  to  Houston  County,  another  county  in  his  district,  and  there 
convened  court,  and  organized  a  grand  jury,  which  proceeded  to 
function.  He  then  returned  to  Anderson  County,  where  he  was  hold- 
ing court.  This  Court  upheld  the  action  of  the  trial  court  in  such 
procedure,  and  refused  to  hold  invalid  an  indictment  returned  by 
the  grand  jury  empaneled  and  authorized  to  act  at  said  special  term. 

It  next  appears  that  after  the  jury  were  empanelled,  and  some  evi- 
dence introduced,  appellant  filed  another  plea  to  the  jurisdiction  of 
the  court,  based  on  the  fact  that  he  and  E.  L.  Kiser  were  jointly 
charged  in  the  indictment  with  theft,  and  that  the  case  against  Kiser 
had  not  been  dismissed,  nor  had  he  been  arrested  under  the  indict- 
ment, nor  required  to  enter  into  a  recognizance,  nor  appeared  and 
asked  for  any  severance  and  that  Kiser  was  not  named  in  the  order 
changing  the  venue.  This  plea  of  the  appellant  was  overruled.  The 
action  of  the  trial  court  must  be  upheld.  Error  in  the  change  of 
venue,  if  any,  must  be  taken  by  exception  in  the  court  from  which 
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the  change  is  made,  and  cannot  avail  in  a  plea  to  the  jurisdiction  of 
the  court  to  which  such  venue  is  changed.  Bowden  v.  State,  12  Texas 
Crim.  App.,  246;  Ex  parte  Cox,  12  Texas  Grim.  App.,  655.  Change  of 
venue  as  to  one  jointly  indicted,  changes  the  venue  as  to  all.  Cox 
V.  State,  8  Texas  Crim.  App.,  664.  Nor  do  we  think  it  a  matter  which 
in  any  event  could  avail  appellant. 

Complaint  is  made  of  the  refusal  to  continue  this  case,  upon  the 
application  of  appellant.  We  find  in  the  record  no  bill  of  exceptions 
to  the  court's  refusal  to  grant  this  continuance,  and  such  bill  of  ex- 
ceptions is  always  held  to  be  necessary;  and  a  recital  of  exception 
taken  in  the  order  overruling  such  motion  will  not  take  the  place  of 
a  bill  of  exceptions.  Branch's  Ann.  P.  C,  Sec.  304:  Vernon's  C.  C. 
P.,  pp.  529-530,  and  authorities  cited. 

In  his  bill  of  exceptions  No.  3,  appellant  objects  to  the  following 
question,  asked  by  the  State  of  its  witness  Eck  Kiser:  '*Q.  When 
you  rounded  up  the  livestock  on  that  ranch  for  the  purpose  of  deliver- 
ing it  to  Ed  Fowler,  did  you  find  any  livestock  there  that  did  not  be- 
long to  Henry  Wilson?'^ The  witness  answered,  **Yes,  sir."  Appellant 
then  objected  to  said  answer,  and  asked  that  it  be  excluded,  for 
the  reason  that  the  testimony  should  be  confined  to  the  bunch  of 
sheep  alleged  to  have  been  stolen  in  this  indictment.  The  bill  shows 
further,  that  over  the  same  objection,  the  witness  stated  that  he 
found  some  of  Faulkner's  sheep;  that  same  were  kept  there  two  or 
three  days,  and  that  he,  witness,  moved  them  to  old  man  Wilson's 
ranch. 

Under  all  the  rules,  a  bill  of  exceptions  must  so  present  the  matter 
complained  of  as  that  we  may  be  able  to  ascertain  from  the  contents 
of  the  bill  that  error  has  been  committed. 

Turning  our  attention  to  the  question  first  stated,  it  is  apparent 
that  we  are  unable  to  gather  therefrom  what  ranch  was  referred  to 
in  said  answer  nor  is  said  fact  made  to  appear  anywhere  in  said  bill ; 
nor  does  anything;  appear  in  said  bill  that  would  indicate  that  ap- 
pellant had  anything  to  do  with  the  sheep  which  were  found  by  wit- 
ness on  some  ranch ;  nor  is  any  one  connected  with  said  sheep  by  the 
recitals  of  said  bill,  save  and  except  the  witness  himself.  The  bill 
further  states  that  after  the  various  answers  were  made,  the  court 
asked  appellant's  counsel  if  he  still  objected,  and  receiving  an  aflSrm- 
ative  answer,  the  court  instructed  the  jury  not  to  consider  the  evi- 
dence.  As  presented,  this  bill  is  not  suflSciem  to  predicate  error  upon. 
If,  however,  it  should  be  deemed  suflScient  to  call  for  consideration, 
we  would  not  feel  that  error  was  shown.  In  this  case,  appellant  seems 
to  depend  upon  an  honest  claim  of  right  to  the  alleged  stolen  sheep, 
or  at  most,  a  mistake  of  fact  as  to  their  identity  on  the  part  oi  the 
alleged  owner  or  himself.  When  such  is  the  defense,  it  is  allowable 
to  prove  other  thefts,  or  the  possession  of  other  stolen  property  at 
or  about  the  time  alleged,  as  affecting  the  intent  with  which  the 
alleged  stolen  property  was  taken. 


Digitized  by  VjOOQ IC 


1920]  Wilson  v.  The  State.  543 

Appellant  presents  his  bill  of  exceptions  No.  5,  complaining  of  the 
court's  refusal  to  allow  the  witness  Faulkner  to  answer  the  following 
question:  **Now,  have  you  heretofore  testified  that  you  only  bought 
four  or  five  marks  from  Dabney,  and  did  not  buy  any  more  from  any- 
body else.*'  Said  bill  states  that  the  trial  court  at  this  juncture, 
said:  '*Tou  have  already. gone  into  that/*  and  refused  to  let  the 
witness  answer.  The  bill  proceeds  to  set  out  that  appellant  had 
not  gone  into  that,  and  appellant  expected  to  show,  if  the  witness 
had  been  permitted  to  answer,  that  upon  a  previous  trial,  involving 
the  facts  of  this  case,  said  witness  had  sworn  that  he  only  bought 
four  or  five  marks  from  Dabney,  and  none  from  anyone  else;  and 
further  expected  tc  show  that  he  took  and  claimed  from  the  defendant 
ten  or  eleven  different  marks,  of  sheep,  after  having  sworn  that  he 
did  not  own  more  than  four  or  five.  This  bill  is  neither  approved 
nor  refused  by  the  trial  court,  but  in  view  of  appellant's  aflSdavits 
filed  in  support  of  the  same,  we  will  treat  it  as  if  the  same  had  been 
refused.  The  question  set  out  in  said  bill  as  being  asked,  called  for 
an  answer  On  the  part  of  the  witness,  of  i/f*  or  no,  and  the  refusal 
of  the  court  to  permit  such  answer,  is  the  only  matter  legitimately 
presented  here  for  our  determination.  If  counsel  had  other  evi- 
denee  which  he  desired  to  introduce,  affecting  the  credibility  of  the 
witness  Faulkner  in  this  matter,  he  cannot  avoid  the  necessity  of 
offering  such  evidence,  and  saving  his  timely  bill  of  exceptions  to  its 
refusal,  by  a  recital  in  this  bill  that  he  expected  to  offer  such  other 
testimony.  Nor  is  it  stated  in  this  bill  what  the  expected  answer 
would  have  been;  nor  how  the  testimony,  which  he  ::ays  he  expected 
to  introduce  later,  would  be  dependent  upon  an  affirmative  or  nega- 
tive answer.  Such  bill  presents  no  error  which  we  can  determine.  It 
is  apparent  that  if  the  bill  had  stated  that  the  witness  would  have 
answered  "no,"  a  different  conclusion  as  to  error  would  necessarily 
follow,  than  if  it  was  stated  that  the  witness  \^ould  have  answered 
*'yes." 

Bill  of  exceptions  No.  6  shows  that  after  a  question  was  asked,  and 
answered  without  objection  or  claim  that  here  was  any  misunder- 
standing, or  reason  for  not  objecting  before  the  answer,  the  court 
refused  appellant's  request  to  withdraw  said  answer.  It  has  often 
been  held  in  cases  of  this  character,  that  this  action  of  the  court  is 
correct. 

By  his  bill  No.  7,  appellant  complains  that  the  trial  court  refused 
to  allow  the  witness  Childress,  for  the  defense,  to  cut  out  of  some 
paper,  in  the  presence  of  the  jury,  an  underbit,  with  the  iron  stamp 
used  by  witness  Bond  in  marking  the  ears  of  the  alleged  stolen  sheep, 
the  stated  design  of  such  testimony  being  to  exhibit  such  piece  of 
paper  before  the  jury,  in  order  to  show  that  the  ear  marks  of  the 
alleged  stolen  sheep  as  traced  and  put  before  said  jury,  did  not  cor- 
respond with  that  made  by  said  iron  stamp.  This  bill  is  qualified  by 
the  trial  court  so  as  to  make  it  appear  that  each  counsel  for  appellant; 
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in  his  argument,  was  allowed  to  use  said  iron  stamp  before  the  jury, 
and  to  cut  underbits  in  paper,  and  to  make  such  comparison,  and, 
also,  that  the  jury  were  permitted  to  take  with  them  in  their  retire- 
ment, said  stamp  and  tracings.  As  qualified,  we  are  of  opinion  that 
no  injury  resulted  to  appellant. 

By  his  bill  of  exceptions  No.  8,  complaint  is  presented  of  the  fact 
that  Tom  Wilson,  brother  of  appellant,  who  had  testified  that  he 
bought  sheep  marked  as  the  State  claimed  were  the  alleged  stolen 
sheep,  which  sheep  he  sold  to  appellant,  was  asked  on  cross-examina- 
tion, by  the  State,  if  he  was  present  at  the  trial  of  his  father  in  Sutton 
County,  upon  a  charge  of  receiving  and  concealing  these  alleged 
ritolen  sheep,  and  over  objection,  said  witness  was  required  and  per- 
mitted to  answer  that  he  was  present,  and  to  further  state  that  he 
did  not  testify  upon  that  trial.  It  further  appears  that  the  trial 
court,  being  in  some  doubt  as  to  the  admissibility  of  this  testimony, 
instructed  the  jury  not  to  consider  it.    We  think  no  error  is  shown. 

It  is  argued  at  length,  and  forcibly,  that  the  evidence  does  not 
warrant  the  verdict.  We  cannot  agree  with  this  contention.  The 
owner  testified  positively  to  the  loss  of.  his  sheep,  and  the  accomplice, 
Kiser,  testified  positively  that  he  and  appellant  took  said  sheep  from 
the  owner's  pasture,  and  drove  them  through  the  country  out  info 
appellant's  pasture.  Riser's  story  is  corroborated  by  Jim  Chadwick, 
who  saw  Kiser  and  appellant  driving  the  sheep  to  the  Wilson  pas- 
ture ;  also  by  Claude  Keene,  who  saw  appellant  and  Kiser  about  ten 
o'clock  at  night  driving  said  sheep  to  his,  appellant's,  pasture;  also, 
by  W.  B.  Adams,  who  saw  said  parties  driving  said  sheep;  also,  by 
Thomas  Bond  and  his  son,  who  identified  by  flesh-marks  certain  sheep 
found  in  appellant's  pasture,  as  being  sheep  which  they  had  sold  to 
Dabney  and  he  to  Faulkner,  the  alleged  owner.  The  evidence  is 
sufficiently  strong,  in  our  opinion,  to  necessitate  upholding  the  verdict 
of  the  jury,  irrespective  of  the  testimony  as  to  the  marks,  etc. 

It  is  claimed  that  there  was  misconduct  of  the  jury,  in  that  there 
was  comment  after  they  had  retired,  on  the  failure  of  appellant  to 
testify.  The  evidence  bearing  on  this  issue  was  heard  by  the  trial 
court,  and  he  approved  the  bill  of  exceptions,  stating  by  way  of 
qualification  that  the  only  reference  to  the  matter  was  as  follows: 
That  a  juror  named  Johnson,  who  was  in  favor  of  acquittal,  and  the 
last  to  agree  to  a  verdict  of  guilty,  when  arguing  in  the  jury  room  in 
behalf  of  appellant  said,  *'If  Henry  Wilson  had  testified  and  had 
claimed  to  have  purchased  the  sheep  from  Kiser,  we  would  have  as 
much  right  to  believe  him  as  we  did  to  believe  Kiser."  To  which  re- 
mark none  of  the  jurors  paid  any  attention,  excepting  that  a  man 
named  Foley  replied,  **Yes,  if  he  had  had  any  witnesses  to  back  him 
up." 

We  think  the  trial  court  warranted  in  his  further  statement  quali- 
fying this  bill,  that  he  was  of  opinion  that  the  juror  Johnson  did 
not  intend  his  remark  as  any  suggestion  of  guilt  because  of  any 
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failure  on  the  part  of  appellant  to  testify,  nor  did  any  of  the  other 
jurors  so  understand  it.  Our  statute,  Article  790,  Vernon's  C.  C.  P., 
provides  that  the  appellant  may  testify  in  his  own  behalf,  and  that 
his  failure  to  so  testify  must  not  be  taken  as  a  circumstance  against 
him,  nor  shall  same  be  alluded  to  by  counsel  in  the  cause.  There 
have  been  many  cases  decided  by  this  Court,  where  the  matter  of 
such  failure  was  referred  to  in  the  jury  room,  but  in  such  way  as  to 
manifestly  be  not  against  the  accused,  and  in  such  cases  this  Court 
has  declined  to  reverse.  Veach  v.  State,  71  Texas  Crim.  Rep.,  181, 
159  S.  W.  Rep.,  1069;  Probest  v.  State,  60  Texas  Crim.  Rep.,  608, 
133  S.  W.  Rep.,  263 ;  Powers  v.  State,  69  Texas  Crim.  Rep.,  494,  154 
S.  W.  Rep.,  1020;  Rhodes  v.  State,  69  Texas  Crim.  Rep.,  45,  153  S.  W. 
Rep.,  128;  Cooper  v.  State,  72  Texas  Crim.  Rep.,  566,  162  S.  W.  Rep., 
364. 

Some  complaint  is  made  of  a  discussion  among  the  jurors  as  to 
the  argument  of  the  attorneys,  and  some  one  in  the  jury  room  asked 
** Where  was  Mr.  Speed?'*  It  appeare  that  a  man  named  Speed  had 
been  mentioned  in  the  testimony  of  Mr.  Faulkner  and  referred  to 
in  the  argument.  We  have  examined  this  closely,  and  find  nothing 
erroneous  in  the  discussion  among  the  jurors,  as  the  same  appears  in 
the  record. 

We  have  given  this  case  our  careful  scrutiny,  aided  by  an  able  and 
exhaustive  brief  filed  on  behalf  of  the  appellant,  but  find  no  re- 
versible error  in  the  record. 

The  judgment  will  be  affirmed. 

Affirmed 


ON   REHEARING^ 

June  23,  1920. 


LATTIMORE,  Judge. — ^Appellant,  in  his  motion  for  a  rehearing, 
again  urges  various  matters  which  we  have  passed  upon  in  our 
original  opinion,  some  of  which  we  will  notice,  but  others  of  which 
will  be  overruled  without  further  discussion. 

The  first  ground  urged  is,  that  the  trial  court  should  have  sus- 
tained appellant's  plea  to  the  jurisdiction,  based  upon  the  conten- 
tion that  the  special  term  of  the  District  Court  of  Sutton  County,  con- 
vened by  the  judge  for  the  purpose  of  changing  the  venue  of  this 
case  to  Edwards  County,  was  illegal. 

We  are  compelled  to  take  these  matters  as  we  find  them  in  the 
record.  If  there  be  matters  of  fact  upon  which  stfch  claim  of  il- 
legality is  based,  they  must  appear ;  and  if  matters  of  law,  they  must 
also  be  so  presented  as  that  they  are  before  this  Court.  Examining 
the  plea  to  the  jurisdiction,  we  find  that  it  sets  forth  that  while  the 
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District  Court  was  in  session  in  Edwards  County,  the  judge  thereof 
convened  court  in  Sutton  County,  the  same  being  another  county  in 
his  district,  and  entered  an  order  in  the  latter  changing  the  venue  of 
this  case  to  Edwards  County ;  and  instructed  this  appellant  to  enter 
into  a  recognizance  to  duly  make  his  appearance  before  the  District 
Court  of  the  latter  County.  After  reciting  these  facts,  appellant  then 
sets  forth  his  entire  complaint  against  the  proceeding,  as  follows : 

**  Defendant  says  that  the  District  Court  of  Edwards  County  being 
in  session  at  the  time  presided  over  by  the  Honorable  James  Cornell, 
the  said  judge  had  no  power  or  authority  under  the  law  to  convene  a 
term  of  the  District  Court  of  Sutton  County,  and  any  attempt  so 
to  do,  and  any  order  made  at  said  alleged  term,  special  term,  by  said 
judge  who  was  the  same  judge  then  holding  the  court  in  Edwards 
County,  of  the  District  Court  of  Sutton  County,  Texas,  on  the  25th 
day  of  August,  1919,  is  null  and  void  and  this  cause  is  therefore 
pending  before  the  District  Court  of  Sutton  County,  Texas,  and  the 
District  Court  of  Edwards  County  has  acquired  no  jurisdiction  to 
try  the  same." 

In  his  bill  of  exceptions  to  the  action  of  the  trial  court  in  overruling 
said  plea,  the  details  are  more  particularly  set  out,  but  the  above  is 
the  statement  of  appellant ^s  objection  as  presented  to  the  lower  court 
in  his  plea,  and  upon  which  he  must  stand  or  fall  in  this  Court,  pro- 
vided we  could  consider  said  plea  at  all.  It  does  not  appear  there- 
from that  there  was  any  claim  that  appellant's  attorneys  were  not 
present  in  the  District  Court  of  Sutton  County  when  the  entire  trans- 
action took  place ;  nor  that  appellant  did  not  personally  appear  and 
agree  to  everything  that  was  done.  It  is  now  urged  in  his  motion 
that  notice  of  the  convening  of  said  special  term  of  court  was  neces- 
sary; but  if  notice  was  necessary,  no  such  objection  was  set  forth 
in  said  plea  nor  urged,  nor  was  the  fact  established  that  notice  was 
not  given  in  any  way,  either  by  admission  of  the  parties,  or  proof  of 
that  fact.  Our  adjudication  must  be  limited  to  the  matters  brought 
before  us,  as  contained  in  the  plea  to  the  jurisdiction  and  what  is 
set  out.  We  adhere  to  our  view  that  it  was  not  made  to  appear  that 
the  trial  judge  was  without  power  and  authority  to  change  this 
venue  at  the  special  term  of  the  district  court  of  Sutton  County, 
convened  for  that  purpose.  We  are  compelled  to  presume  that  all 
necessary  steps  were  taken  in  order  to  make  said  special  term  legal, 
in  the  absence  of  any  pleading  or  proof  to  the  contrary,  in  the  court 
below. 

Much  argument  appears  in  the  motion  to  the  effect  that  appellant 
was  hurried  into  this  trial.  If  so,  he  cannot  complain,  for  our  statutes 
give  to  everj  one  accused  of  crime  two  days  after  his  arrest  in 
which  to  file  pleas,  etc.  When  this  right  has  been  claimed  and  denied 
in  the  lower  court,  this  court  has  never  failed  to  reverse ;  but  it  must 
be  asserted  in  time,  and  in  the  trial  court,  and  not  here  for  the  first 
time.    Appellant  did  not  ask  for  such  time  in  the  trial  court. 
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Appellant  again  urges  the  error  of  the  refusal  of  a  continuance, 
which  was  disposed  of  by  us  in  the  original  opinion,  upon  the  ground 
that  no  bill  of  exceptions  was  reserved  to  the  refusal  thereof.  For 
us  to  hold  that  the  trial  court  erred  in  this  particular,  would  be  to 
overturn  an  unbroken  line  of  our  decisions  without  reason  therefor. 
A  decision  by  this  Court  that  the  refusal  of  the  trial  court  of  an  ap- 
plication for  a  continuance,  would  ipso  facto  be  a  reversible  error, 
would  be  a  grievous  wrong,  and  engraft  a  very  hurtful  rule  upon  our 
practice.  Illustrations  too  numerous  to  mention  might  be  had  of 
cases  wherein  applications  for  continuance  were  overruled,  and  the 
subsequent  developments  of  the  case,  as  well  as  other  matters  con- 
nected therewith,  fully  demonstrated  the  correctness  of  the  Court's 
action.  It  has  always  been  properly  held  that  if,  when  the  trial 
was  concluded,  appellant  stiU  thought  himself  to  be  injured  by  being 
denied  a  continuance,  he  must  bring  his  objection  before  the  trial 
court  in  the  form  of  a  bill  of  exceptions,  in  order  to  have  it  consid- 
ered here.  We  see  no  reason  for  changing  our  former  holding  upon 
this  subject,  or  for  overruling  that  line  of  decisions. 

As  nis  third  ground  of  his  motion,  appellant  states  as  follows : 

**  Because  the  Court  erred  in  holding  that  error  in  the  change  of 
venue,  if  any,  must  be  taken  by  exception  in  the  court  from  whicfi 
the  said  change  is  made,  and  cannot  avail  in  a  plea  to  the  jurisdiction 
of  the  court  to  which  such  venue  is  changed,  where  it  appears  that 
defendant  has  not  been  arrested  at  the  time  such  change  of  venue 
is  made." 

Any  question  of  error  committed  by  the  court  in  Sutton  County, 
which  it  is  thought  desirable  to  raise  here,  should  have  been  made  a 
matter  of  exception  in  the  District  Court  of  Sutton  County,  before  the 
venue  was  changed  to  Edwards  County.  The  transcript  of  the  pro- 
ceedings had  in  Sutton  County,  which  accompanied  the  record  to 
Edwards  County  on  change  of  venue,  and  which  appears  in  this 
record,  shows  that  appellant  was  properly  recognized  in  Sutton 
County  to  appear  in  Edwards  County.  No  bill  of  exceptions  appears 
in  this  record  to  any  action  of  the  District  Court  of  Sutton  County. 
The  whole  matter  is  disposed  of  by  our  statutes — Articles  634-637. 
Vernon's  C.  C.  P. 

We  regret  our  inability  to  agree  with  distinguished  counsel  for 
appellant  in  their  view,  but  believe  the  established  law  is  against 
them.  The  other  contentions  made  in  the  motion,  do  not  meet  with 
our  approval. 

The  motion  for  rehearing  will  be  overruled. 

OverriUed. 
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J.  P.  LovETT  V.  The  State. 
No.  5484.    Decided  June  23,  1920. 

1. — Murder — Manslaughter — Special  Venire — ^Practice  on  AppeaL 

Where  the  question  with  reference  to  quash  the  special  venire  was 
recently  decided  adversely  to  the  defendant,  it  need  not  he  again  considered. 
Following  Taylor  v.  State,  87  Texas  Crlm.  Rep.,  330;  recently  decided. 

!2.'— Same — Challenge  of  Jurors — ^Practice  on  Appeal. 

Where  the  judgment  is  reversed  and  the  cause  remanded  upon  other 
grounds,  the  overruling  for  cause  of  challenge  of  Jurors  need  not  he  con- 
sidered. 

3. — Same — Evidence — ^Insult  to  Female  Belatives — ^Matters  Unknown  to  De- 
fendant. 

Where  upon  trial  of  murder  and  a  conviction  of  manslaughter,  a 
daughter  of  defendant  testified  that  just  before  he  shot  deceased  she  had  in- 
formed him  that  the  latter  had  outraged  her  and  had  intercourse  with  her, 
and  this  was  the  extent  of  the  information  she  conveyed  to  her  father,  it 
was  reversible  error  to  permit  the  State  to  go  into  all  the  incidental  mat- 
ters and  surroundings  that  occurred  between  said  daughter  and  deceased 
over  the  objections  of  the  defendant.  Following  Young  v.  State,  59  Texas 
Crim.  Rep.,  139. 

4. — Same — ^Evidence — Cross-examination — ^Defendant  as  a  Witness. 

Upon  trial  of  murder  and  a  conviction  of  manslaughter  it  was  reversi- 
ble error  to  admit  evidence  on  cross-examination  of  defendant  as  a  witness 
that  his  wife  in  their  marital  relations  at  home  was  continually  nagging 
at  him  and  that  she  upbraided  him  for  his  real  or  supposed  intimacy  with 
another  woman  and  other  women.  Following  BuUington  v.  State,  80  Texas 
Crim.  Rep.,  309,  and  other  cases. 

5. — Same — Jury  and  Jury  Jaw — Visiting  Scene  of  Homicide. 

Upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  jury  who 
tried  the  defendant  should  not  have  been  permitted  to  visit  the  scene  of 
the  homicide,  view  the  ground,  and  its  location  and  environments.  Fol- 
lowing Smith  V.  State,  42  Texas,  444,  and  other  cases. 

6. — Same — ^Abandonment  of  Difficulty — Self-Defense — Charge  of  Court 

Where  upon  trial  of  murder  and  a  conviction  of  manslaughter  the  evi- 
dence did  not  raise  the  issue  of  an  abandonment  of  the  difficulty  by  deceas- 
ed, the  court  should  not  have  charged  thereon. 

Appeal  from  the  District  Court  of  Nacogdoches.  Tried  below  be- 
fore the  Honorable  L.  D.  Quinn. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  five  years' 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 
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Woods,  Barkley  &  King,  Y.  E.  Middlebrook,  8.  M.  Adams,  and 
C.  C.  Watson,  for  appellant. — On  question  of  introducing  in  evidence 
incidents  as  to  intercourse  between  daughter  of  defendant  and  de- 
ceased :  Jones  v.  State,  33  Texas  Grim.  App.,  492.  Messer  v.  State, 
43  id.,  107;  McAnear  v.  State,  43  id.,  518;  Canister  v.  State,  46  id., 
223;  Gillespie  v.  State,  53  id.,  167;    Bays  v.  State,  50  id.,  551. 

On  question  of  undisclosed  motive  of  deceased:  Johnson  v.  State, 
2S  Texas  Grim.  App.,  224;  Gant  v.  State,  55  Texas  Grim.  Rep.,  291; 
Richards  v.  State,  53  id.,  412;  Young  v.  State,  59  id.,  139;  Ransom 
V.  State,  165  S.  W.  Rep.,  932. 

On  question  of  domestic  relations  between  defendant  and  wife: 
Ray  V.  State,  43  Texas  Grim.  Rep.,  234. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  given  five  years 
in  the  penitentiary  under  a  conviction  for  manslaughter. 

Deceased  was  a  tenant  of  appellant.  On  the  morning  preceding 
the  killing  in  the  evening  they  had  a  personal  collision  in  which  ap- 
pellant was  badly  beaten.  This  occurred  at  the  depot  in  the  town  of 
Nacogdoches.  Appellant  lived  in  the  outer  edge  of  the  town.  He 
went  from  the  depot  to  his  residence,  and  later  during  the  day  re- 
turned to  the  city,  having  his  pistol  with  him.  While  at  home  his 
daughter  informed  him  that  deceased  had  outraged  and  had  inter- 
course with  her.  After  returning  to  town  he  shot  and  killed  the 
deceased.  The  jury  acquitted  of  murder  and  convicted  of  man- 
slaughter. 

Appellant  moved  to  quash  the  special  venire  for  various  reasons. 
He  files  a  very  elaborate  and  remarkably  able  argument  in  support 
of  his  motion.  This  question  was  decided  recently  in  Elbert  Taylor 
V.  State,  87  Texas  Grim.  Rep.,  330 ;  adversely  to  his  contention. 

There  are  exceptions  to  the  ruling  of  the  court  overruling  causes 
for  challenge  to  jurors  as  empanelled.  It  is  unnecessary  to  discuss 
the  ruling  of  the  court  inasmuch  as  the  case  will  be  reversed  upon 
other  questions,  and  the  question  arising  with  reference  to  jurors 
may  not  occur  upon  another  trial. 

Another  bill  shows  that  Mrs.  Franklin,  daughter  of  appellant,  just 
before  her  father  shot  deceased,  informed  him  that  the  deceased  had 
outraged  and  had  intercourse  with  her.  This  seems  to  have  been  the 
extent  of  the  information  she  conveyed.  The  attendant  circum- 
stances were  not  mentioned  by  her,  and  of  such  circumstances,  so 
far  as  this  record  goes,  he  was  ignorant.  The  State  undertook  to  go 
into  all  incidental  matters  and  environments  that  occurred  between 
Mrs.  Franklin  and  the  deceased.  Appellant  urged  objections.  We  are 
of  opinion  that  the  State  ought  not  to  have  been  permitted  to  go 
that  far  under  the  circumstances  of  this  case.  Matters  unknown  to 
defendant  could  not  affect  him,  nor  weigh  upon  his  mind,  viewed  from 
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the  standpoint  of  adequate  cause  and  sudden  passion.  The  things 
which  are  known  and  which  enter  into  the  adequate  cause  which  pro- 
duces passion  are  proper  subjects  of  inquiry,  whether  they  tend  to 
enhance  passion  or  minimize  it.  It  is  the  condition  of  the  defendant's 
mind  at  the  time  he  acts  and  the  causes  which  produce  that  condition 
of  mind  that  enables  the  jury  to  view  it  from  the  defendant's  stand- 
point. It  is  from  this  viewpoint  he  acts.  We  are  of  opinion  that 
under  Young  v.  State,  59  Texas  Crim.  Rep.,  139,  appellant's  con- 
tention should  have  been  sustained.  The  rule  seems  to  be  well  settled 
that  he  could  not  be  heard  to  ur^e  insulting  conduct  as  a  basis  for 
sudden  passion  and  adequate  cause  if  such  were  not  known  to  him. 
They  could  not  enter  into  his  act  or  acts  in  connection  with  the 
homicide.  The  case  should  be  viewed  in  its  bearing  from  the  stand- 
point of  the  defendant,  and  this  includes  adequate  cause  and  sudden 
passion  where  the  issue  is  manslaughter.  Unknown  causes  could  not 
affect  his  mind  for  or  against  him  for  the  reason  that  he  was  unaware 
of  their  existence.  It  may  be  true,  however,  that  if  these  matters 
be  shown  by  the  evidence  to  have  been  manufactured,  and  appellant 
was  aware  of  the  fact  that  they  were  fabrications,  he  could  not  use 
such  conduct  to  relieve  him  of  murder  and  reduce  to  manslaughter. 
But  if  he  was  informed  of  it  and  believed  the  statement,  he  would  be 
entitled  to  defend  as  against  murder  on  the  charge  of  manslaughter, 
and  as  he  believed  the  facts  to  be  at  the  time  of  such  action.  The 
facts  may  have  been  false,  but  if  he  was  unaware  of  their  falsity 
but  believed  them,  and  so  believing  acted,  it  would  be  the  same  to 
him  as  if  they  were  true. 

By  another  bill  it  is  shown  while  defendant  was  upon  cross-exam- 
ination, he  was  required  to  state,  over  many  objections,  that  his  wife 
in  their  marital  relation  at  home  was  continually  ** nagging''  at 
him,  and  that  she  upbraided  him  for  his  real  or  supposed  intimacy 
with  another  woman  and  other  women.  This  should  not  have  been 
permitted.  Communications  and  family  turmoils  of  this  sort  between 
husband  and  wife  are  not  the  subject  of  investigation,  unless  brought 
out  by  the  defendant,  and  especially  so  in  this  case,  because  these 
matters  could  not  have  entered  into  the  killing  of  deceased.  Appel- 
lant m^  have  been  derelict  in  his  duly  to  his  wife,  and  may  have 
been  intimate  with  other  women,  but  that  could  not  affect  or  be 
used  to  affect  this  case  against  him.  The  court  sustained  the  objec- 
tions, yet  the  answers  were  given  and  the  examination  pursued  against 
the  court's  ruling.  This  was  such  error  even  from  that  viewpoint  as 
constitutes  reversible  error.  BuUington  v.  State,  80  Texas  Crim 
Rep.,  309;  Dodd  v.  State,  82  Texas  Crim.  Rep.,  139;  BuUington  v. 
State,  78  Texas  Crim.  Rep.,  187 ;  Vick  v.  State,  71  Texas  Crim.  Rep., 
50 ;  Faulkner  v.  State,  80  Texas  Crim.  Rep.,  346. 

It  is  shown  on  the  motion  for  new  trial  that  the  jury,  pending  the 
trial,  were  permitted  to  visit  the  scene  of  the  homicide  and  view  the 
ground,  its  location  and  environments.     None  of  the  jurors  were 
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placed  upon  the  stand  to  disclose  what  they  ascertained,  but  whatever 
they  did  ascertain  from  these  visits  were  locked  in  their  own  breasts. 
It  seems  to  be  well  settled  that  this  character  of  conduct  is  net  legally 
justifiable.  See  Smith  v.  State,  42  Texas,  444;  Bouldin  v.  State,  8 
Texas  Crim.  App.,  335;  Riggins  v.  State,  42  Texas  Crim.  Rep.,  474; 
People  v.  Bush,  68  CaL,  634. 

There  is  a  contention  that  the  court's  charge  on  self-defense  placed 
a  limitation  under  the  facts  not  authorized  by  law.  The  contention 
is  based  upon  the  idea  that  the  court  limited  the  right  of  self-defense 
by  charging  upon  an  abandonment  of  the  difficulty  by  deceased.  Up- 
on another  trial  the  charge  should  be  so  guarded  as  not  to  convey  this 
idea  to  the  jury.  The  doctrine  of  abandonment  of  the  difficulty 
was  not  involved  in  the  facts.  There  were  three  shots  fired  as  rapidly 
as  they  could  be  fired  from  a  pistol.  The  contention  of  the  State 
was  that  as  the  last  shot  was  fired  deceased  was  in  the  act  of  turning, 
which  placed  his  side  to  appellant  when  the  last  shot  was  fired.  These 
facts  and  circumstances  are  too  close  together,  too  nearly  connected 
by  time,  circumstances  and  rapidity  to  include  the  idea  of  abandon- 
ment. So  upon  another  trial  the  court  will  frame  his  charge  so  as  not 
to  impress  the  jury  with  the  idea  of  abandonment  of  the  difficulty 
by  deceased. 

Other  questions  urged  should  not  arise  upon  another  trial. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Will  Baugus  v.  The  State. 
No.  5710.    Decided  June  25,  1920. 

Murder — Strychnine      Poison — Exculpatory      Statement — Oonfeeslon — Insuill- 
ciency  of  the  Evidence — Conspiracy. 

Where  upon  trial  of  murder  by  causing  the  deceased  to  drink  whisky 
containing  strychnine  poison,  the  evidence  was  wholly  circumstantial,  and 
not  sufficient  to  establish  a  conspiracy  claimed  by  the  State  between  de- 
fendant and  others,  and  in  view  of  the  defendant's  exculpatory  statement 
in  his  alleged  confession,  the  evidence  was  insufficient  to  sustain  the  con- 
viction, there  is  reversible  error.  Following  Pratt  v.  State,  56  Texas  Crim. 
Rep.,  and  other  cases. 

Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  the 
Honorable  F.  L.  Hawkins. 

Appeal  from  a  conviction  for  murder  j  penalty,  twelve  years  impris- 
onment in  the  penitentiary. 

The  opinion  states  the  case. 
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WUl  Hancock  and  Tom  Whipple,  for  appellant. 
Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  charge  against  the  appellant  is  that  he 
murdered  West  Tune  by  causing  him  to  drink  whisky  containing 
strychnine  poison.  The  evidence  was  wholly  circumstantial,  and  was 
so  treated  by  the  court.  The  State  advanced  the  theory  that  in  the 
commission  of  the  offense  the  appellant  acted  with  one  or  both  of  his 
brothers,  Don  and  Ed  Baugus,  and  the  court  instructed  the  jury  in 
separate  paragraphs  upon  the  theory  of  principals  and  of  conspira- 
tors. The  appellant  urged  timely  objection  to  the  charge  on  con- 
spiracy, claiming  that  it  was  an  issue  not  raised  by  the  evidence,  and 
he  also  insists  that  the  evidence  is  not  suflScient  to  sustain  the  con- 
viction. 

The  deceased  was  a  man  approximately  fifty  years  of  age.  Some 
thirteen  years  before  his  death  he  was  convicted  of  murder  of  a 
child,  and  about  seven  years  later  had  been  released  from  the  peni- 
tentiary upon  pardon,  and  had  returned  to  his  old  place  of  residence, 
where  he  resided  with  his  wife  and  family  until  the  death  of  his 
wife  and  daughter,  when  he  rented  his  home,  reserving  a  room,  he 
and  his  son  boarding  with  the  tenant,  Mr.  Wade.  He  died  of  strych- 
nine poison  on  the  morning  of  the  29th  of  September.  On  Sunday, 
which  was  the  day  of  his  death,  soon  after  eating  a  hearty  meal  at 
his  home,  he  stated  that  he  was  going  to  meet  a  couple  of  fellows  on 
the  creek  and  go  and  look  at  his  shiloh  cotton;  that  he  was  to  meet 
them  about  2  o'clock.  He  returned  about  4  o'clock,  and  soon  there- 
after went  to  his  room  and  called  upon  one  of  the  inmates  of  the 
house  to  secure  a  doctor,  stating  that  he  was  sick.  The  messenger 
who  went  for  the  doctor  failed  to  find  him,  but  while  at  the  drug  stor^ 
making  inquiry  for  the  doctor  he  saw  appellant's  brother,  Ed  Baugus. 
and  the  two  returned  and  found  Tune  sitting  on  his  bed,  complain- 
ing. While  in  the  room  deceased  said  to  Ed  Baugus,  **Ed,  you  go  and 
ask  the  women  folks  what  was  in  that  bottle  we  drank  out  of  a  while 
ago.  They  will  know. ' '  Ed  made  no  reply,  but  turned  and  went  off. 
Ed  Baugus  immediately  went  to  his  mother's,  and  caused  his  brother, 
Don  Baugus,  and  the  appellant.  Will  Baugus,  to  be  notified  of  the 
condition  of  deceased,  and  that  he  had  made  a  statement  to  the  ef- 
fect that  *'he  had  taken  a  couple  of  drinks  with  the  Baugus  boys 
down  on  the  creek,"  which  might  have  something  to  do  with  his  ill- 
ness. They,  upon  receipt  of  the  notice,  immediately  came  to  the 
home  of  the  deceased,  and  entered  his  room,  but  he  was  suffering 
and  no  conversation  took  place  with  them. 

The  deceased  made  statements  to  various  parties,  in  substance  that 
he  took  two  drinks  of  whisky  with  the  Baugus  boys;  that  they 
claimed  that  it  was  whisky  they  had  had  for  some  time;  that  the 
whisky  tasted  bitter;  that  it  could  not  have  been  the  whisky  that 
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was  causing  his  trouble,  as  Will  Baugus  had  drank  out  of  the  same 
bottle  and  it  didn't  affect  him;  and  that  he,  the  deceased,  had  had 
spells  of  this  kind  before.  Later  he  said  that  the  whisky  was  the 
trouble,  and  thought  he  was  poisoned.  The  written  statement  of 
the  appellant,  made  to  the  county  attorney  a  few  days  after  the  death 
of  deceased  was  introduced  in  evidence,  and  is  as  follows: 

'*I  knew  West  Tune.  On  last  Sunday  about  8  o'clock  in  the  morn- 
ing I  saw  West  Tune.  He  was  with  Ed  Brown  and  my  brother  Ed 
Baugus;  I  met  them  at  the  little  bridge;  we  all  went  down  the  road 
together  except  Ed  Brown,  he  went  on  to  my  home.  Ed  Baugus,  West 
Tune  and  I  went  down  road  together,  until  I  turned  off  up  the 
creek  to  get  water  and  West  Tune  and  brother  Ed  Baugus  went  on 
the  road  towards  Ovilla.  I  did  not  see  West  Tune  any 
more  that  day  until  late  in  the  evening  about  5  o'clock. 
Ed  Baugus  came  to  my  house  and  said  that  West  Tune  was  dying  and 
wanted  us  to  come  down  there.  I  went  to  West  Tune's  home.  I 
stayed  there  about  30  minutes.  I  did  not  have  any  whisky  and  have 
not  had  or  bought  any  whisky  in  over  a  year.  I  have  not  had  or  seen 
any  strychnine  in  the  past  ten  years.  I  was  in  Cedar  Hill  last  Sat- 
urday. I  went  to  Bass  Switzer  about  buying  a  house  and  we  stayed 
there  all  day.  I  did  not  go  into  a  drug  store  there  that  day.  I  did 
not  see  any  one  buy  or  have  strychnine  that  day,  before  or  since. 
When  I  went  to  West  Tune's  home  Sunday  I  did  not  speak  to  him 
and  he  did  not  speak  to  me.  I  saw  Ed  Brown  at  West  Tune's  home 
Sunday  evening  when  I  was  there.  I  don't  know  of  any  person 
having  any  strychnine  daring  year.  I  have  not  heard  of  any  dogs 
being  poisoned." 

The  State's  theory  was  that  the  deceased  drank  the  whisky  while 
in  Red  Oak  Creek,  and  that  Don  and  Ed  Baugus  and  the  appellant 
were  present.  Evidence  was  introduced  to  the  effect  that  Ed  Baugus 
was  seen  in  company  with  the  deceased  about  half  past  2  o'clock  on 
the  day  that  the  offense  is  charged  to  have  been  committed,  and  that 
at  the  time  they  were  walking  up  Red  Oak  Creek.  Testimony  was 
also  introduced  to  the  effect  that  the  appellant  was  seen  about  half 
past  2  o'clock  at  a  certain  place  on  the  creek  called  Ford  crossing. 
Don  and  Ed  Baugus  were  indicted,  but  the  case  against  Don  was 
dismissed.  The  mother  of  the  appellant  lived  near  Red  Oak  Creek 
and  we  understand  from  the  statement  of  facts  that  appellant  and  his 
five  brothers  lived  in  the  same  vicinity  with  their  families,  and 
that  one  of  the  brothers  had  a  son  also  living  there,  about  seventeen 
years  of  age.  There  was  evidence  that  about  two  months  before  the 
death  of  Tune  appellent  was  in  possession  of  some  strychnine,  and 
stated  that  he  was  going  to  kill  dogs  who  were  killing  his  turkeys.  The 
appellant  testified  to  an  alibi,  and  introduced  a  number  of  witnesses 
supporting  him,  that  is  to  say,  he  disclaimed  having  seen  the  de- 
ceased since  the  early  morning  of  the  day  upon  which  the  poisoned 
whisky  is  supposed  to  have  been  drunk;  claimed  to  have  ^had  no 
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whisky  nor  strychnine,  and  that  at  noon  there  was  company  at  hia 
house  and  he  remained  there  during  the  aftrenoon  until  he  was 
notified  of  Tune's  illness  at  about  5  o'clock. 

The  statement  in  the  nature  of  a  confession  made  by  the  appellant 
in  the  presence  of  the  county  attorney  soon  after  the  death  of  the 
deceased  contains  many  exculpatory  statements.  From  the  confessioD 
it  appears  that  the  appellant  had  no  whisky ;  that  he  had  no  strych- 
nine ;  that  he  did  not  see  the  deceased  after  8  o  'clock  on  the  morning 
of  the  day  of  the  homicide ;  that  he  knew  of  no  other  having  strych- 
nine. The  charge  of  the  court  on  conspiracy  was  an  accurate  and 
comprehensive  one  in  our  judgment,  and  its  effect  was  to  inform 
the  jury  that  to  establish  a  conspiracy  there  must  be  circumstantial 
evidence  proving  a  positive  agreement  to  kill  the  deceased  in  the 
manner  charged.  We  entertain  great  respect  for  the  learning  and 
wisdom  of  the  judge  who  presided  in  the  trial  of  this  case,  but  are 
constrained  to  the  conclusion  that  the  record  is  bare  of  evidence 
upon  which  the  jury  might  predicate  a  conclusion  that  appellant  and 
his  brother  entered  into  a  conspiracy  to  poison  the  deceased.  There 
are  some  declarations  of  Ed  and  Don  Baugus  which  were  before  the 
jury,  and  which,  of  course,  would  not  be  suflScient  to  establish  con- 
spiracy. The  court  correctly  informed  the  jury  of  this,  but  told  them 
in  substance  that  if  a  conspiracy  existed  these  declarations  might  be 
considered  against  the  appellant.  In  passing,  we  will  say  that  the 
declarations,  we  think,  add  but  little  if  any  to  the  cogency  of  the 
evidence  supporting  the  theory  of  conspiracy.  In  our  search  of  the 
record  we  have  been  unable  to  reach  the  conclusion  that  there  are 
circumstances  proved  beyond  a  reasonable  doubt  from  which  the 
inference  of  conspiracy  could  be  drawn,  to  the  exclusion  of  any  other 
reasonable  hypothesis  arising  from  the  evidene.  There  was  no  motive 
for  the  crime  shown.  The  deceased  carried  money  on  his  person,  and 
often  boasted  of  it,  and  had  $500  in  his  pocket  at  the  time,  but  there 
is  no  intimation  supported  by  the  evidence  pointing  to  a  desire  to  rob 
him.  There  was  no  relationship  or  circumstances  indicating  that  the 
appellant  or  his  brothers  would  profit  by  the  crime.  The  theory  of 
conspiracy  is  inconsistent  with  the  confession  as  a  whole,  and  is  di- 
rectly opposed  to  several  of  the  definite  statements  therein  made, 
which  statements  the  State  has  introduced  in  evidence  and  hav- 
ing introduced  them,  assumes  the  burden  of  disproving  them 
if  they  are  obstacles  to  conviction.  Pharr  v.  State,  7  Texas 
Crim.  App.,  442;  Pratt  v.  State,  50  Texas  Grim.  Hep.,  227. 
This  rule  is  not  of  universal  application,  but  the  facts  be- 
fore us,  we  think,  on  the  issue  which  we  are  now  considering  bring 
it  into  operation.  Pickens  v.  State,  86  Texas  Crim.  Rep.,  657,  218 
S.  W.  Rep.,  756.  It  is  through  the  confession  alone  that  the  State 
is  able  to  prove  that  the  deceased  had  been  seen  by  the  appellant  on 
the  day  of  the  homicide  prior  to  the  offense,  and  that  on  that  day  Ed 
Baugus  and  appellant  were  in  the  company  of  deceased.     Reiving 
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upon  these  statements  of  the  appellant,  those  accompanying  them 
are  binding  upon  the  State,  unless  disproved.  The  medical  testimony 
is  to  the  effect  that  the  quantity  of  strychnine  found  in  the  deceased 
was  small,  though  suflScient  to  produce  death.  One  of  the  circum- 
stances relied  upon  to  disprove  the  declaration  of  the  appellant  in 
his  confession  that  he  had  no  strychnine  is  the  testimony  of  a  boy 
to  the  effect  that  two  months  before  he  had  been  told  by  the  appellant 
that  a  neighbor's  dogs  had  been  killing  his  turkeys,  and  that  he  had 
some  strychnine  which  he  intended  to  use  to  poison  the  dogs,  and 
that  he  showed  the  witness  a  liquid,  the  color  of  water,  the  quantity 
of  which  was  not  stated,  and  which  the  witness  had  no  means  of 
identifying  as  strychnine  poison.  The  deceased  took  a  couple  of 
drinks  in  the  bed  of  the  creek  with  the  Baugus  boys.  Of  these  there 
were  six.  Those  present  are  not  named,  other  than  to  state  that  Will 
Baugus,  the  appellant,  drank  some  of  the  whisky.  Whether  Will 
Baugus  furnished  the  liquor,  or  was  invited  with  the  deceased  to 
drink,  and  if  so,  by  whom,  is  a  matter  cf  inference  only.  Appellant 
was  seen  on  the  creek,  but  not  in  company  with  the  deceased,  nor 
with  any  of  the  Baugus  boys,  not  at  the  place,  as  we  understand  the 
testimony,  shown  to  be  near  in  point  of  time  or  place  to  the  point  at 
which  the  deceased  was  seen  in  company  with  Ed  Baugus.  Granting 
that  the  declarations  of  the  deceased  and  the  other  surrounding  cir- 
cumstances are  suflScient  to  show  that  the  appellant  was  present,  and 
that  either  Don  or  Ed  Baugus  was  also  present  when  the  deceased 
drank  the  whisky,  and  that  it  was  through  the  whisky  that  he  re- 
ceived the  poison,  the  guilty  knowledge  of  the  appellant  would  be 
a  question  for  the  jury.  The  theories  of  accident  or  mistake  arising 
from  the  evidence  would  require  consideration.  The  liquid,  it  seems, 
from  the  statements  of  the  deceased,  w«s  transferred  from  some  con- 
tainer to  a  bottle,  out  of  which  both  the  deceased  and  the  appellant 
drank.  These  elements  upon  which  the  jury  might  have  entertained 
a  reasonable  doubt  would  be  eliminated,  if  in  advance  the  appellant 
had  entered  into  an  agreement  to  poison  the  deceased.  The  implica- 
tion, by  submitting  the  matter  to  the  jury,  that  in  the  opinion  of  the 
trial  judge  there  was  evidence  which  if  believed  would  support  the 
theory  of  conspiracy  was,  we  think  necessarily  prejudicial  to  the  ap- 
pellant, and,  in  our  judgment,  the  appellant's  timely  objection  to  that 
phase  of  the  charge  should  have  been  sustained,  and  the  theory  of  con- 
spiracy eliminated.  The  failure  to  do  so,  we  think,  entitled  the  ap- 
pellant to  a  new  trial. 
The  judgment  is  accordingly  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Ex  Parte  Mel  B.  Jowell. 

No.  5842.     Decided  June  25,  1920. 

1. — ^Eztraditlon — ^Identity  of  Belator — ^Postponement — Continuance. 

Where,  upon  appeal  from  an  extradition  proceeding  under  habeas  cor- 
pus, it  appeared  from  the  j-ecord  that  the  question  of  identity  of  relator  ^^as 
one  paramount  in  the  case,  and  that  relator  sought  a  continuance  to  take 
the  depositions  of  a  number  of  witnesses  at  the  various  points  in  which  he 
stated  he  had  been  and  which  would  preclude  the  idea  that  he  was  ever  in 
the  demanding  State,  after  he  left  there  and  before  the  alleged  offense,  the 
continuance  or  postponement  should  have  been  granted.  Following  Ex 
parte  Stockdale,  54  Texas  Grim.  Rep.,  100,  and  other  cases. 

2. — Same— Bule  Stated— Executive  Warrant. 

It  is  not  an  open  question  as  to  the  authority  of  courts  of  this  State 
to  go  behind  executive  warrants,  in  order  to  examine  and  review  the 
grounds  upon  which  the  Governor  may  have  issued  his  extradition  war- 
rant. Following  Ex  parte  Rowland,  35  Texas  Grim.  Rep.,  108,  and  other 
cases. 

Appeal  from  the  District  Court  of  Hale.  Tried  below  before  the 
Honorable  R.  C.  Joiner. 

Appeal  from  an  extradition  proceeding.  Relator  was  remanded  to 
custody. 

The  opinion  states  the  case. 

Cult  oil  &  Taylor  and  Williams  &  Martin,  for  relator. — On  question 
of  mistaken  identity:  Ex  parte  Rowland,  31  S.  W.  Rep.,  651;  Ex 
parte  Cheatham  v.  State,  95  id.,  1077;  Ex  parte  Goodman,  182  id., 
1120. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. 

DAVIDSON,  PREsroiNG  Judge. — Relator  was  arrested  on  extradi- 
tion warrant  issued  by  the  Governor  of  Texas  on  the  demand  of  the 
Governor  of  the  State  of  Montana.  Habeas  corpus  proceedings  were 
instituted  by  relator  for  his  discharge. 

The  evidence  discloses  that  against  relator  in  the  State  of  Mon- 
tana was  filed  an  aflSdavit  made  by  the  county  attorney  of  Beaverhead 
County,  Montana.  It  is  direct  and  positive  in  its  terms.  He  was 
placed  as  a  witness  on  the  trial  of  the  habeas  corpus  proceeding  and 
testified  substantially  that  he  knew  nothing  of  the  transaction,  nor 
had  he  seen  relator  in  Montana,  nor  in  possession  of  the  alleged 
stolen  property. 

The  contention  of  relator  is  that  he  was  not  in  Montana  at  the 
time  of  the  occurrence  and  had  not  been  in  that  State  for  practically 
six  months  prior  to  the  alleged  theft.  This  turned  largely  upon  the 
identity  of  the  party  who  was  seen  in  possession  of  the  stolen  prop- 
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erty.  The  county  attorney  testified  that  he  did  not  see  him  and  knew 
nothing  about  it.  This  is  the  substance  of  his  testimony.  Another 
witness  stated  that  he  saw  at  some  point  in  Beaverhead  County, 
Montana,  two  men  with  the  supposed  stolen  horses ;  that  he  had  never 
seen  relator  before  and  not  since  until  he  saw  him  upon  the  trial  of 
his  case,  or  at  least  after  the  witness  had  come  to  Texas.  His  im- 
pression and  belief  was  that  it  was  relator,  but  this  was  predicated 
mainly  upon  the  description  he  gave  to  other  parties  in  Montana 
who  said  that  it  was  the  relator.  While  he  believed  relator  was  the 
party  he  saw,  yet  he  was  unwilling  to  identify  or  swear  to  him  as 
being  the  same  party.    This  was  the  case  on  identity. 

To  meet  this  relator  took  the  witness  stand  in  his  own  behalf  and 
testified  at  length,  that  he  had  been  discharged  from  the  penitentiary 
in  Montana  in  January  before  the  alleged  theft  of  the  horses  about  the 
first  of  the  following  July;  that  he  immediately  left  the  State  of 
Montana,  and  had  not  been  in  that  State  since  and  up  to  the  time  of 
his  trial  on  the  writ  of  habeas  corpus.  He  went  into  detail  of  his 
movements  at  length,  showing  where  he  was  and  what  he  was  doing 
and  the  business  in  which  he  was  engaged,  and  his  route  of  travel, 
and  the  names  of  parties  whom  he  met  and  saw.  If  his  testimony  is 
to  be  credited  he  was  not  in  Montana  and  has  not  been  in  Montana 
since  the  8th  of  January  preceding  the  alleged  theft  in  July.  He 
was  at  Vallejo,  Cal. ;  was  also  in  the  employment  of  the  marine  ser- 
vice on  the  coast  of  California ;  was  in  Arizona  as  late  as  the  19th  of 
June ;  that  at  that  point  he  saw  the  sheriff  of  the  county  and  borrowed 
money  through  the  instrumentality  of  the  sheriff.  The  sheriff  ^s  name 
was  Slaughter.  The  testimony  shows  ha  was  related  to  the  late  C.  C. 
Slaughter  of  Texas.  That  he  left  his  auto  in  which  he  had  been 
traveling  for  repairs  and  returned  to  California.  It  is  unnecessary 
to  follow  his  tes-^imcny  in  detail.  It  is  quite  voluminous.  The  trial 
court  saw  proper  to  disregard  his  testimony.  Relator,  however, 
sought  a  continuance  to  take  the  depositions  of  a  number  of  witnesses 
at  the  various  points  in  which  he  said  he  had  been  and  which  would 
preclude  the  idea  he  was  ever  in  the  State  of  Montana  after  leaving  it 
in  January.  These  were  disinterested  witnesses  while  relator  him- 
self was  not  in  the  result  of  his  case.  We  are  of  opinion  that  the 
court  should  have  permitted  him  to  take  the  depositions  of  these 
witnesses.  Relator  either  in  his  application  committed  perjury  in 
stating  the  facts,  or  they  were  true.  If  true  he  was  entitled  to  his 
discharge.  The  facts  stated  by  him  could  not  be  true  and  the  re- 
quisition from  Montana  justified.  The  question  of  identity  is  always 
one  to  be  considered  in  cases  of  this  character.  See  Branch's  Ann. 
P.  C,  155 ;  Ex  parte  Malone  v.  State,  35  Texas  Crim.  Rep.,  301 ;  Ex 
parte  Stockdale  v.  State,  54  Texas  Crim.  Rep.,  100;  19  Cyc,  100.  Mr. 
Branch  thus  states  the  rule:  ''If  the  alleged  fugitive  raises  the 
question  of  identity,  a  finding  of  the  district  judge  that  he  is  the 
party  wanted  will  be  sustained  if  the  evidence  supports  such  finding, 
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no  matter  what  name  he  went  by  in  this  State,"  citing  Ex  parte  Hol- 
land, 53  Texas  Crim.  Rep.,  301 ;  Ex  parte  Stockdale,  54  Texas  CrinL 
Rep.,  100.  See  19  Cyc.,  100.  **The  question  of  the  identity  of  the 
person  arrested  with  the  fugitive  demanded  is  open  to  State  and 
federal  courts  on  habeas  corpus."  People  v.  Byrnes,  33  Hun  (N.  Y.), 
98;  People  v.  City  Prison,  3  N.  Y.  Cr.,  370;  State  v.  Daniels,  6  Pa. 
L.  J.,  417  note ;  In  re  Greenough,  31  Vt.,  279 ;  In  re  Leary,  15  Fed. 
Cas.  No.  8,  162.  Parole  evidence  is  always  admissible  to  show  the 
accused  is  not  in  fact  a  fugitive.  Wilcos  v.  Nolze,  34  Ohio  St.,  520; 
19  Cyc,  94.  Quoting  from  Cyc:  *' Whether  he  is  a  fugitive  from 
justice  is  a  question  of  fact  upon  which  the  opinion  of  the  governor 
expressed  in  the  warrant  itself  is  prima  facie  evidence;  which,  how- 
ever,  may  be  rebutted  under  a  writ  of  habeas  corpus  by  admissions 
or  other  conclusive  evidence."  In  note  79  above  cited,  we  find  this 
quotation :  *  *  We  are  of  the  opinion  that  the  warrant  of  the  governor  is 
but  prima  facie  suflScient  to  hold  the  accused,  and  that  it  is  open  to 
him  to  show  by  admissions,  or  by  other  conclusive  evidence,  that  the 
charge  upon  which  extradition  is  demanded  assumes  the  absence  of 
the  accused  person  from  the  State.''  Hyatt  v.  People,  188  U.  S.,  691; 
Bruce  v.  Rayner,  124  Fed.,  481;  Eaton  v.  West  Virginia,  91  Fed., 
760;  In  re  Bloch,  87  Fed.,  981.  See,  also,  People  v.  Hyatt,  172 
N.  Y.,  176,  92  Am.  St.  Rep.,  706;  Jackson  v.  Archibald,  12  Ohio  Cir. 
Ct.,  155 ;  Com.  V.  Trach,  3  Pa.  Co.  Ct.,  65 ;  In  re  Tod,  12  S.  D.,  386, 
76  Am.  St.  Rep.,  616.  Burden  of  showing  he  is  not  a  fugitive  rests 
on  the  prisoner  when  a  proper  warrant  has  issued  State  v.  Justus, 
84  Minn.,  237,  55  L.  R.  A.,  325;  State  v.  Clough,  71  N.  H.,  594, 
67  L.  R.  A.,  946 ;  Katyuga  v.  Cosgrove,  67  N.  J.  L.,  213. 

Had  the  case  rested  upon  the  testimony  of  the  relator  only,  we 
would  be  of  opinion  that  the  court  may  probably  have  been  justi- 
fied in  remanding,  although  the  witness  Erwin  was  quite  indefinite  in 
his  identification.  In  the  face  of  the  positive  evidence  of  relator  as 
to  places,  times,  circumstances  and  names  of  parties  by  whom  he 
could  prove  his  identity  at  those  places,  which  would  show  his  ab- 
sence from  Montana,  we  are  of  opinion  that  he  was  entitled  to  the 
absent  testimony,  and  the  court  should  have  so  ruled.  It  may  be 
stated  that  the  evidence  remanding  for  extradition  should  have  that 
degree  of  certainty  which  would  justify  the  magistrate  to  commit 
the  accused.  20  Fed.,  681.  This  view  is  somewhat  enhanced  by  a 
statement  in  the  bill  of  exceptions  to  the  effect  and  verified  by  the 
judge  as  being  true  that  the  evidence  is  not  contradicted  that  relator 
was  not  in  Montana  at  the  time.  ''It  is  not  an  open  question  as  to 
the  authority  of  courts  of  this  State  to  go  behind  the  executive  war- 
rant, in  order  to  examine  and  review  the  grounds  upon  which  the 
governor  may  have  issued  his  extradition  warrant.  Ex  parte  Thorn- 
ton, 9  Texas,  635;  Ex  parte  Rowland,  35  Texas  Crim.  Rep.,  108; 
Ex  parte  Hart,  63  Fed.,  260;  Bruce  v.  Payner,  124  Fed.,  481;  Roberts 
v.  Riley,  116  U.  S.,  80;  State  v.  Richardson,  34  Minn.,  115;  People 
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ex  rel.  Lawrence  v.  Brady,  56  N.  Y.,  190."  The  above  is  a  quotation 
from  Ex  parte  Cheatham,  50  Texas  Crim.  Rep.,  53.  For  further 
elucidation  of  the  question  see  that  case,  also  see  2  U.  S.  Statutes 
Annotated  (Judiciary),  p.  877  et.  seq. 

We  are,  therefore,  of  opinion  this  judgment  should  be  reversed 
and  remanded  that  the  relator  may  secure  the  evidence  sought  by 
him. 

Beversed  and  remanded. 


Charley  Berry  v.  The  State. 

No.  5696.    Decided  March  17,  1920. 

Rehearing  denied  June  25,  1920. 

1. — Theft  of  AutomobUe — Sufficiency  of  the  Evidence — ^Possession  of  Becent- 
ly  Stolen  Property. 

Where,  upon  trial  of  theft  of  an  automobile  over  the  value  of  fifty  dol- 
lars, the  conviction  depended  chiefly  upon  the  possession  of  alleged  stolen 
property  recenUy  after  the  theft,  the  conviction  was  sustained.  Following 
Hill  V.  State,  41  Texas,  256,  and  other  cases. 

2. — Same — Evidence — ^Declarations  of  Owner  of  Gar— Identification. 

Where  the  alleged  stolen  car  was  Identified  by  the  alleged  owner  of  a 
certain  steering  wheel  on  said  car,  there  was  no  error  in  admitting  said 
testimony  that  within  the  owner's  knowledge  and  experience  the  parts  of 
a  Ford  car  were  easily  detached  and  positively  identifying  said  steering 
wheel.     Distinguishing  Schnaubert  v.  State,  28  Texas  Crim.  App.,  222. 

3. — Same — Evidence — ^Number  of  Engine  on  Car. 

There  was  no  error  in  admitting  the  owner  of  the  alleged  stolen  car 
to  testify  that  the  number  of  the  engine  of  the  car  found  in  possession  uf 
defendant  was  about  a  million  above  the  number  on  engines  then  put  out  by 
Mr.  Ford;    the  case  being  one  of  circumstantial  evidence. 

4.'— Same — ^Evidence — Serial  Numbers  on  Oars — Book  Entries — Other  Evidence. 

Upon  trial  of  theft  of  an  automobile  there  was  no  error  in  admitting 
testimony  that  the  numbers  appearing  on  Ford  engines  run  serially,  and 
all  engines  of  said  make  were  numbered  consecutively,  and  to  identify  a 
book  in  which  appeared  the  number  of  Ford  engines  manufactured  during 
the  five  or  six  years  preceeding;  and  that  such  book  entries  were  re- 
liable. Distinguishing  Aldenhoven  v.  State,  42  Texas  Crim.  Rep..  6,  and 
other  cases;  besides,  such  testimony  was  given  by  other  witnesses  from 
their  own  knowledge. 

6v— Same — ^Remarks  by  Oourt — Practice  on  Appeal. 

Where  the  remarks  of  the  court  complained  of  had  no  bearing  on  the 
weight  of  the  evidence  referred  to,  but  were  addressed  solely  to  the  admis- 
sibility of  the  book  in  question  and  no  objection  was  made  thereto  at  the 
time,  there  was  no  reversible  error. 
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6. — Sam&— EYldence — Cross-examinatioii— Interest  of  Witness. 

Upon  trial  of  theft  of  an  automobile,  in  cross-examination  of  the  wit- 
ness who  worked  for  defendant  and  had  very  strongly  testified  to  an  aliU, 
there  was  no  error  in  asking  him  whether  or  not  defendant  had  somebody 
to  come  to  Waco  and  steal  that  car  for  him,  to  which  the  witness  answered 
he  didn't  know. 

7. — Same — ^Evidence — ^BllI  of  Exceptions. 

Where  the  objection  to  the  question  as  to  whether  witness  did  not 
know  that  the  defendant  had  raised  the  number  of  the  alleged  car  to  some- 
thing nearly  a  million,  but  the  bill  of  exceptions  was  defective,  there  was 
no  reversible  error;    besides,  this  fact  was  practically  undisputed. 

8. — Same*— Argument  of  Counsel — Practice  on  AppeaL 

In  the  absence  of  a  requested  charge  not  to  consider  the  remarks  of 
the  County  Attorney,  and  the  bill  of  exceptions  not  showing  that  counsel  al- 
luded to  defendant's  failure  to  testify,  there  was  no  reversible  error. 

9. — Same — ^Newly  Discovered  Evidence — ^Practice  <n  AppeaL 

Where  the  alleged  newlj  discovered  evidence  could  have  been  obtained 
on  the  trial,  and  besides,  the  same  was  immaterial  or  insufficient  to  produce 
a  different  result,  there  was  no  error  in  overruling  a  motion  for  new  trial 
on  that  ground. 

10. — Same— Behearing — Recent  Possession. 

Where  upon  trial  of  theft  of  an  automobile,  defendant  was  found  in 
possession  of  the  parts  of  recently  stolen  property,  and  when  his  possession 
of  the  same  was  called  in  question  he  gave  a  false  explanation  thereof,  the 
conviction  is  sustained.     Distinguishing  WafTord  v.  State,  44  Texas,  439. 

11. — Same — Description  of  Property  Stolen. 

Where  it  was  strenuously  argued  in  motion  for  rehearing  that  appel- 
lant's explanation  of  his  acquisition  of  the  alleged  car  was  not  shown  to  be 
false,  it  was  immaterial  whether  the  body  of  said  car  belonged  to  the  party 
injured,  and  the  State  proved  the  falsity  of  the  claim  of  appellant  as  to  the 
possession  of  the  entire  car,  when  the  State  did  prove  the  falsity  of  defend- 
ant's explanation  as  to  the  steering  wheel. 

12. — Same — ^Acts  of  Defendant — Subsequent  Possession. 

Where  appellant  insisted  also  in  his  motion  for  rehearing  that  it  was 
not  shown  that  his  connection  with  the  alleged  stolen  car  was  not  subse- 
quent to  its  loss  by  theft,  but  the  record  showed  that  appellant  did  not  claim 
that  the  alleged  steering  wheel  was  on  the  car  when  he  got  in  possession 
of  It,  and  there  was  nothing  in  the  record  to  suggest  any  acquisition  of 
him  of  the  steering  wheel,  subsequent  to  such  theft,  there  was  no  reversi- 
ble error. 

IS.*— Same — Book  Entries — ^Evidence — Serial  Numbers — ^Ford  Oar. 

Where  the  only  object  of  using  the  so-called  "Ford  Owner  Book"  was 
to  show  that  the  serial  numbers  on  Ford  Cars  in  1919,  and  at  the  time  of 
this  theft,  did  not  run  anything  like  as  high  as  the  engine  number  upon 
the  alleged  stolen  car,  and  besides  the  witnesses  further  testified  that  with- 


Digitized  by  VjOOQ IC 


1920]  Bebby   v.  The  State.  561 

in  their  own  knowledge  and  experience  the  book  was  reliable  and  its  In- 
formation correct,  there  was  no  reversible  error. 

14. — Bame — ^Argument  of  Gonnsel— Practice  on  AppeaL 

In  the  absence  of  a  requested  charge  to  withdraw  the  remarks  of  the 
county  attorney,  that  the  defendant  made  no  explanation  as  to  how  he  came 
in  possession  of  the  car  and  where  he  got  the  alleged  steering  wheel,  there 
was  no  reversible  error. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
the  Honorable  Richard  I.  Munroe. 

Appeal  from  a  conviction  of  theft  of  property  over  the  value  of 
fifty  dollars ;  penalty,  two  years  imprisonment  in  the  penitentiary. 

John  B.  Atkinson,  Chambers  &  Wallace,  R.  Lyles  and  Robert  M. 
LyleSy  for  appellant. — On  question  of  recent  possession:  Afford  v. 
State,  44  Texas,  439,  and  cases  cited  in  opinion. 

On  question  of  insufficiency  of  the  evidence :  Vaughn  v.  State,  17 
Texas  Grim.  A  pp.  564. 

On  question  of  admitting  Ford  Owners  Book :  Gransow  v.  United 
States,  216  Fed.  Hep.,  172,  and  cases  cited  in  opinion. 

On  question  of  insufficiency  of  evidence  depending  on  recent  pos- 
session: Crockett  v.  State,  14  Texas  Grim.  App.,  226;  Roy  v.  State, 
84  Texas  Grim.  Rep.,  301;  Johnson  v.  State,  52  id.,  510. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State.  Cited 
cases  in  opinion. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  District 
Court  of  McLennan  County,  of  the  theft  of  property  of  the  value 
of  more  than  $50,  and  his  punishment  fixed  at  two  years  confinement 
in  the  penitentiary. 

One  D.  L.  Jamison,  owned  and  lost  a  1919  model  Ford  car,  of 
sufficient  value  to  make  its  theft  a  felony.  When  taken,  it  was 
parked  on  a  street  in  the  City  of  Waco,  and  its  loss  occurred  about 
July  7,  1919.  On  said  car  at  the  time,  was  an  oversized  steering 
wheel,  with  many  odd  marks,  which  made  it  easy  of  identification. 
Ford  dealers  who  examined  it,  testified  that  they  had  never  seen  a 
steering  wheel  just  like  it  before.  Jamison  had  it  before  he  pur- 
chased the  car  in  question.  There  also  were  various  other  marks  on 
said  car,  by  which  he  thought  he  could  identify  other  parts  of  the 
car. 

Some  two  weeks  after  his  loss,  Mr.  Jamison  found  his  steering 
wheel  according  to  his  testimony,  and  a  fender  which  he  believed  to 
have  been  on  his  car  when  it  disappeared,  at  Cameron,  some  sixty 
miles  from  Waco,  on  a  Ford  car,  in  the  possession  of  witness  Stoltz. 
Mr.  Jamison  examined  the  car  carefully,  and  said  that  other  parts  of 
the  car  did  not  have  on  them  the  marks  of  identification  which  he 
knew  oaid  parts  on  his  car  to  have  possessed.  He  also  said  that  the 
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number  on  the  engine  of  said  car  ran  about  nine  hundred  thousand 
above  the  motor  number  on  the  engine  of  his  own  ear. 

Mr.  Stoltz  testified  that  he  bought  this  car  in  its  then  condition, 
from  appellant,  some  time  prior  to  July  15, 1919 ;  that  it  was  a  second- 
hand car;  that  appellant  told  him  that  it  had  not  been  used  long, 
and  also  told  him  that  he  got  it  in  Temple  from  Ben  R.  Wilson.  The 
number  on  the  engine  of  the  car  in  Mr.  Stoltz 's  possession,  seemed  to 
be  3908211,  but  was  really  3908711;  when  Mr.  Jamison  and  the 
sheriff  came  and  looked  at  the  car,  witness,  Stoltz,  went  to  appellant 
and  asked  him  where  he  got  the  steering  wheel  on  the  car,  and  he 
then  said  he  had  ordered  it  from  Sears  &  Roebuck;  appellant  also 
stated  that  he  had  another  car  and  had  sold  it,  but  did  not  state 
to  whom  he  had  sold  same,  nor  does  such  evidence  appear  anywhere 
in  the  record.  According  to  the  witness  Stoltz 's  recollection,  appel- 
lant stated  that  he  bought  the  other  car  from  a  Mr.  Law,  in  Waco. 

Sheriff  Blaylock  testified  that  appellant  told  him  that  he  had  or- 
dered the  steering  wheel  in  question  from  Sears  &  Roebuck,  and 
also  that  he  had  owned  two  cars,  one  of  which  he  bought  in  Temple, 
and  one  in  Waco;  and  witness  was  of  opinion  that  appellant  said 
he  bought  the  one  in  Waco  from  a  man  named  Law. 

The  State  placed  on  the  witness  stand,  the  tax-collectors  of  Bell 
and  Milam  Counties,  and  from  them  obtained  and  placed  in  evidence, 
the  duplicates  of  two  receipts.  The  Bell  County  receipt  was  dated 
7-9-19,  and  recited  that  it  was  in  payment  of  the  license  fee  for  1919, 
of  a  1919  model  Ford  car,  engine  number  3908211,  purchased  from 
Prank  Doering;  owner's  name,  Ben  R.  Wilson,  Temple.  This  tax- 
collector  said  that  he  could  not  identify  the  man  who  registered  said 
vehicle. 

The  Milam  County  receipt  was  dated  July  7,  1919,  and  recited 
payment  of  the  license  fee  for  that  year  on  a  1919  Ford  model  car; 
engine  number  3025710,  purchased  from  J  .W  .Law,  dealer;  owner's 
name,  C.  A.  Berry. 

It  was  shown  that  the  numbers  on  Ford  cars  run  consecutively, 
and  that  in  July,  1919,  they  would  reach  about  3,200,000. 

Mr.  Doering  testified  that  he  dealt  in  Ford  cars  in  Temple  in 
1919,  and  that  he  kept  a  record  of  all  cars  sold  by  him ;  that  he  did 
not  know  Ben  R.  Wilson,  and  never  sold  him  a  Ford  car  at  any  time. 
For  appellant,  it  was  shown  by  a  man  who  ran  a  negro  pool  hall 
for  appellant,  that  he  had  business  transactions  with  appellant  on 
July  7,  1919,  at  Cameron.  Two  other  witnesses  testified  that  appellant 
was  in  Cameron  on  that  day. 

This  is  a  sufficient  statement  of  the  facts. 

It  is  here  urged  that  the  court  should  have  given  a  peremptory 
instruction  to  the  jury,  to  find  appellant  not  guilty,  at  the  conclusion 
of  the  evidence.  We  cannot  agree  to  this  contention.  It  has  often 
been  held  by  this  Court,  that  from  the  recent  possession  of  a  part 
of  alleged  stolen  property,  theft  of  the  whole  may  be  inferred  and 
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a  conviction  sustained.  Hill  v.  State,  41  Texas,  256 ;  White  v.  State, 
17  Texas  Crim.  App.,  188;  Gonzales  v.  State,  18  Texas  Grim.  App., 
453 ;  Rose  v.  State,  52  Texas  Crim.  Rep.,  155. 

In  the  case  last  cited,  it  was  shown  that  a  pocketbook  was  stolen, 
containing  money  and  a  drink  check.  The  latter  article  alone  was 
traced  to  the  possession  of  appellant  soon  after  the  alleged  theft.  He 
was  convicted,  and  the  case  aflSrmed  by  this  Court,  the  following 
language  occurring  in  the  opinion  of  the  Presiding  Judge: 

''If  the  drink  check  was  traced  to  appellant's  possession  immediate- 
ly after  its  loss,  it  would  be  very  clear  and  cogent  evidence  of  the 
fact  that  he  took  the  pocket-book  and  all  of  its  contents,  for  the  check 
was  in  the  pocket-book.  There  can  be  no  question  here  that  if  ap- 
pellant stole  the  drink  check  he  stole  the  pocket-book  and  all  of  its 
contents." 

The  principle  involved  in  that  case  is  closely  analogous  to  the 
one  in  the  case  at  bar. 

A  week  after  the  alleged  car  theft,  appellant  sold  a  car  of  the 
same  model  and  make,  upon  which  were  found  parts  of  the  alleged 
stolen  car.  He  said  he  bought  the  car  on  which  were  these  parts, 
from  a  man  named  Wilson,  to  secure  whose  testimony,  no  effort  seems 
to  have  been  made,  and  who  seems  not  to  be  known  to  the  dealer 
in  Ford  cars  at  Temple;  and,  also  not  to  have  purchased  from  said 
dealer  the  Ford  car  mentioned  in  a  receipt  which  he  gave  to  Stoltz 
as  having  been  received  by  appellant  from  said  Wilson. 

After  selling  said  car,  and  when  the  direct  question  was  put  to 
him  as  to  where  he  got  the  steering  wheel,  appellant  stated  that  he 
bought  the  same,  himself,  from  Sears  &  Roebuck.  This  appears 
clearly  to  be  false. 

The  court  told  the  jury  in  his  charge,  that  if  appellant  was  not 
guilty  of  the  original  taking  of  the  car,  they  could  not  find  him  guilty, 
and  also  told  them  that  any  subsequent  connection  with  said  car,  or 
said  steering-wheel,  after  their  original  taking,  would  not  suffice. 

The  court  also  told  the  jury  that  if  appellant  purchased  the  steer- 
ing wheel  from  another  party,  or  the  jury  had  any  doubt  on  this 
question,  they  should  acquit  him. 

It  was  proven  that  the  engine  number  on  the  car  had  been  changed, 
and  a  number  placed  there,  greater  than  any  made  by  Mr.  Ford  up 
to  that  time. 

The  witness  Jamison  testified,  that  within  his  knowledge  and  ex- 
perience, the  parts  of  a  Ford  car  were  easily  detached,  and  could  be 
changed  without  much  trouble,  and  he  was  positive  in  his  identifica- 
tion of  the  steering-wheel  as  being  his  and  attached  to  his  car  when 
same  was  stolen.  Appellant  complains  of  the  admission  of  this  testi- 
mony, but  we  think  it  competent  and  material,  to  show  the  positive 
identification  of  said  witness,  and  to  show  the  case  with  which  the 
parts  of  such  cars  as  his,  could  be  shifted.  Schnaubert  v.  State,  28 
Texas  Crim.  Rep.,  222,  12  S.  W.  Rep.,  732,  is  cited,  but  in  that  case. 
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the  only  criminative  evidence  was  that  a  brand  on  an  animal  had  been 
changed  so  that  it  resembled  appellant's  brand.  This  Court  properly 
held  it  insufiScient.  We  are  unable  to  apply  that  case  as  authority 
here. 

The  witness  Jamison,  on  re-direct  examination,  stated  that  the 
number  of  the  engine  of  the  car  found  in  Stoltz's  possession,  was 
about  a  million  above  the  number  on  engines  then  put  out  by  Mr. 
Ford.  Appellant  objected  for  various  reasons,  none  of  which  seems 
to  us  applicable.  The  case  was  one  of  circumstantial  evidence.  Jam- 
ison's car  was  a  Ford — 1919  model.  He  said  the  car  he  found  was 
the  same  make  and  model,  and  apparently  about  the  same  age  as 
his.  The  mark  of  identification  on  the  engine — its  number — was  ma- 
terial. If  it  had  been  changed,  that  fact  was  material.  If,  when 
found  it  had  a  number  a  million  higher  than  any  then  put  out  by 
the  maker,  that  fact  was  material,  as  showing  that  the  number  had 
been  changed.  If  witness  knew  such  fact,  it  was  proper  for  him  to 
so  state. 

The  witnesses  Doering  and  Cruger,  each  of  whom  had  dealt  in 
Ford  cars  for  years,  testified  to  the  fact  that  the  numbers  appear  on 
Ford  engines  serially.  The  testimony  of  each  of  these  witnesses 
showed  substantially  that  all  the  engines  of  said  make  are  numbered 
consecutively.  Doering  was  permitted  to  identify  a  book,  in  which 
appeared  the  number  of  Ford  engines  manufactured  during  the  five 
or  six  years  next  preceding,  and  to  say  by  his  own  use,  and  experi- 
ence in  his  own  business  for  a  number  of  years,  and  actual  com- 
parison with  cars  handled  by  him  and  his  invoices,  that  he  knew 
said  book  to  be  authentic  and  reliable.  This  witness  also  testified 
from  his  own  knowledge  and  purchases,  to  the  number  on  Ford  en- 
gines in  February,  1919,  and  also  in  June  and  July,  1919  the 
figures  given  being  corroborative  of  the  testimony  of  said  witnesses. 
We  think  the  testimony  of  Cruger  and  Doering  admissible,  in  view 
of  the  affirmative  testimony  of  the  reliability  and  authenticity  of 
said  book,  and  of  the  fact  that  the  engine  numbers  as  occurring  in 
said  book  were  substantially  the  same  as  testified  to  by  said  witness, 
and  that  there  was  no  error  in  allowing  the  testimony  as  to  the  engine 
numbers  published  in  said  book  for  February  and  July,  1919.  Al- 
denhoven  v.  State,  42  Texas  Crim.  App.,  6 ;  Wright  v.  State,  44  S.  W. 
Rep.,  514,  and  others  are  cited,  but  do  not  support  the  position.  An 
examination  of  these  authorities  shows  that  nothing  was  given  as  to 
the  accuracy,  correctness,  or  reliability  of  any  of  the  publications 
referred  to  in  said  opinions,  and  nothing  was  shown  making  the  con- 
tents of  said  books  in  anywise  admissible.  If  said  evidence  as  to  the 
contents  of  the  book  was  objectionable,  same  would  be  harmless,  in 
view  of  the  fact  that  the  same  testimony  was  given  by  the  witnesses 
who  knew  the  facts  of  their  own  knowledge. 

The  remarks  of  the  court,  complained  of,  had  no  bearing  on  the 
weight  of  the  evidence  referred  to,  but  were  addressed  solely  to  the 
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admissibility  of  the  book  in  question.  The  court  also  qualifies  the  bill 
by  saying  that  no  objection  was  made  to  said  remarks  at  the  time 
same  were  made,  and  we  think  no  error  appears. 

Objection  was  made  to  the  question  asked  of  appellant's  witness 
Posey,  as  shown  by  appellant's  bill  of  exception  No  .11.  By  refer- 
ence to  said  bill,  it  is  disclosed  that  on  cross-examination,  said  witness 
was  asked  by  the  State:  '*Do  you  know  whether  or  not  Charles 
Berry  had  somebody  to  come  to  Waco  and  steal  that  car  for  himT' 
To  this  the  witness  answered,  **1  don't  know  sir.''  We  can  see  no 
transgression  of  the  rule  of  cross-examination.  This  witness  worked 
for  appellant,  conducting  a  pooi-hali  and  drink  stand  for  him,  and 
had  testified  very  strongly  to  an  alibi  The  evidence  in  the  case 
strongly  tended  to  support  the  theory  that  the  car  bought  by  Stoltz 
was  stolen,  as  welJ  as  that  lost  by  Jamison.  Some  one  must  have  been 
the  guilty  party.  Cross-examination  directed  at  finding  who  the 
guilty  party  might  be,  seems  admissible. 

It  was  also  objected  that  said  witness  was  asked  if  he  did  not 
know  that  appellant  had  raised  the  number  of  that  car  something 
nearly  a  million.  The  court,  in  approving  the  bill  containing  both 
of  said  objections,  states  that  the  only  objection  made  to  the  question 
relative  to  the  engine  number  being  raised,  was,  **It  is  assuming  a 
state  of  facts  not  proven  or  intimated." 

It  was  practically  undisputed  that  the  engine  number  on  the  Stoltz 
car  was  nearly  a  million  above  those  of  Ford  engines  then  existing. 
Some  one  must  have  raised  it.  There  was  no  such  assumption  of  fact 
as  to  make  the  objection  tenable.  Nor  do  we  think  any  error  appears 
in  the  bill,  complaining  of  the  remarks  of  the  county  attorney  in  his 
argument  to  the  jury.  No  requested  charge  was  presented,  asking 
that  the  jury  be  instructed  not  to  consider  such  remarks,  and  we  are 
unable  to  agree  with  any  contention  that  the  statement  shown  in 
said  bill  impinged  the  statute  forbidding  comment  on  appellant's 
failure  to  testify. 

Appellant  seeks  a  new  trial,  upon  the  ground  of  newly  discovered 
evidence,  the  same  consisting  of  the  supposed  testimony  of  the  deputy 
tax-collector  of  Milam  County,  to  the  effect  that  he  issued  to  ap- 
pellant a  receipt  for  the  registration  of  a  car  on  the  7th  day  of  July, 
1919.  No  reasonable  excuse  appears  why  this  testimony  could  not 
have  been  obtained  on  the  trial.  If  material  and  true,  the  facts  were 
well  within  the  knowledge  of  appellant.  We  do  not  think  such  facts 
of  sufficient  materiality  to  justify  the  inference  that  they  might  pro- 
duce a  different  result.  Cameron,  the  county  seat  of  Milam  County, 
is  shown  to  be  about  sixty  miles  from  Waco,  where  the  alleged  theft 
was  committed.  It  is  no  stretch  of  judicial  knowledge  for  us  to  say 
that  it  would  be  easy  for  one  to  register  an  automobile  in  Cameron 
on  the  7th,  and  during  the  same  day  reach  Waco  in  time  to  commit 
a  theft. 
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Finding  no  reversible  error  in  the  record,  the  judgment  of  the  trial 
court  will  be  affirmed* 

Affirmed. 


ON  REHEARING. 

June  25,  1920. 

LATTIMORE,  Judge. — We  have  carefully  re-examined  the  record 
in  this  case,  in  view  of  the  urgent  insistence  of  counsel,  both  by 
brief  and  argument,  in  support  of  his  motion  for  rehearing.  The 
case  turns  mainly  upon  the  question  of  the  sufficiency  of  the  evi- 
dence. Briefly  reviewing  the  facts,  it  appears  from  the  record  that 
about  the  7th  of  July,  one  Jamison  lost  his  Ford  car  in  Waco,  Texas, 
and  that  on  the  15th  of  the  same  month,  a  Ford  car  of  the  same  model 
and  make  was  sold  by  appellant  to  one  Stoltz,  in  Cameron.  Upon 
the  car  of  Jamison  when  lost,  was  an  oversized  steering-wheel,  of 
such  peculiar  markings  and  character  as  to  cause  Ford  dealers  of 
experience,  who  examined  it,  to  testify  that  they  had  never  seen  one 
like  it.  This  same  steering  wheel  was  upon  the  car  sold  by  appellant 
to  Stoltz,  An  investigation  of  the  transaction  was  begun,  and  the 
owner  came  down  and  looked  at  the  Stoltz  car.  Appellant  was  ap- 
proached, and  the  subject  of  his  possession  and  acquisition  of  said 
steering  wheel  directly  put  in  issue,  and  the  question  was  asked  ap- 
pellant as  to  where  he  got  it.  His  reply  was,  as  testified  to  both  by 
the  sheriff  and  Stoltz,  that  he  ordered  it  from  Sears  &  Roebuck. 
Mr.  Jamison  said  that  he  had  used  this  wheel  not  only  upon  the  al- 
leged stolen  car,  but  upon  another  Ford  which  he  had  formerly 
owned,  and  that  he  knew  the  said  wheel  well;  that  there  could  be  no 
doubt  at  all  of  the  fact  that  it  was  his  wheel,  and  was  the  one  which 
was  on  the  alleged  stolen  car.  The  question  then  resolved  itself  into 
well  settled  lines.  Appellant  was  found  in  possession  of  a  part  of 
recently  stolen  property,  and  when  his  possession  of  same  was  called 
in  question,  he  gave  a  false  explanation  thereof.  It  is  well  settled 
in  this  State  that  possession  of  recently  stolen  property,  unexplained, 
or  when  accompanied  by  an  explanation  shown  to  be  false,  will  sup- 
port a  conviction  for  theft.  It  would  thus  seem  that  the  only  question 
of  fact  left,  is  whether  or  not  proof  of  possession  of  a  part  of  stolen 
property,  unexplained,  or  accompanied  by  a  false  explanation,  would 
suffice  to  support  a  conviction  for  theft  of  the  whole.  We  entered 
into  a  rather  full  discussion  of  this  matter  in  our  original  opinion, 
but  appellant  insists  that  there  are  circumstances  and  facts  in  this 
case  which  would  tend  to  take  it  out  of  the  rule  laid  down  in  the 
Hill  and  Rose  cases,  cited  in  our  original  opinion,  and  bring  it  with- 
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in  the  rule  laid  down  in  the  case  of  Wafford  v.  State,  44  Texas,  439. 
We  have  examined  the  Wafford  case,  and  do  not  think  it  similar  in 
any  aspect  to  the  instant  case.  In  the  Wafford  case  the  accused  ac- 
counted for  his  possession  of  certain  alleged  stolen  oxen  which  he 
had  slaughtered,  by  a  claim  of  purchase  in  good  faith,  which  he 
corroborated  by  producing  a  bill  of  sale,  and  further  supported  by 
proof  of  open  and  notorious  appropriation  and  slaughter,  and  the 
production  of  the  hides  and  heads,  etc.,  of  said  animals.  In  fact,  the 
defensive  evidence  in  the  Wafford  case  was  of  such  character  as  to 
lead  the  Supreme  Court  to  say:  **The  evidence  of  the  defendant  is 
just  such  as  an  innocent  man  might  be  expected  to  produce  if  he  had 
bought  the  oxen  as  he  said  he  did."  None  of  these  facts  are  true 
of  the  instant  case.  Appellant's  only  explanation  of  his  possession 
of  the  steering  wheel,  of  which  he  was  in  possession  a  week  after  it 
was  stolen,  was  that  he  ordered  it  from  Sears  &  Roebuck,  and  this, 
according  to  the  testimony  of  Mr.  Jamison,  was  unquestionably  false. 
Further,  in  the  instant  case,  notwithstanding  appellant  was  shown  to 
have  been  in  possession  of  two  Ford  cars  about  the  same  time  of  the 
alleged  theft  of  a. Ford  car,  and  notwithstanding  proof  was  made  of 
the  ease  with  which  the  parts  of  such  cars  might  be  shifted,  and  the 
identity  of  an  individual  car  affected  or  destroyed,  appellant  offered 
no  proof  to  show  what  had  become  of  the  other  Ford  car  which  he 
had,  it  appearing  that  he  told  the  sheriff,  when  questioned  about  it, 
that  he  did  not  know  to  whom  he  had  sold  it.  Further,  in  the  instant 
case,  appellant  was  shown  to  be  in  possession  of  a  car  on  which  he 
was  using  the  steering  wheel  of  Mr.  Jamison,  and  it  was  made  to 
appear  that  the  engine  number  on  said  car  had  been  tampered  with 
and  materially  changed.  So  that  this  Court  could  not  say  of  the  evi- 
dence in  this  case,  as  the  Supreme  Court  said  of  the  evidence  in 
the  Wafford  case,  that  the  conduct  of  appellant  is  what  one  would 
expect  of  an  innocent  man  under  like  circumstanes. 

We  have  carefully  reviewed  the  facts  and  circumstances  in  the 
record,  to  see  if  there  be  anything  which  would  bring  this  case  within 
the  rule  announced  in  the  Wafford  case,  but  are  unable  to  find  any- 
thing. There  seems  no  evidence  affecting  the  appellant's  acquisition 
of  the  entire  Jamison  car,  which  would  rest  upon  a  different  footing 
from  his  acquisition  of  the  steering  wheel. 

It  is  strenously  argued  in  the  motion,  that  appellant's  explanation 
of  his  acquisition  of  the  car  sold  to  Stoltz  was  not  shown  to  be  false. 
Mr.  Jamison  did  not  claim  as  his  the  car  sold  by  appellant  to  Stoltz, 
further  than  that  the  steering  wheel  on  it  was  his.  Whether  the  body 
of  said  car  belonged  to  Mr.  Jamison  or  not,  h^  was  unable  to  say, 
because  it  did  not  have  any  identification  marks  upon  it,  and  the 
number  of  the  engine  was  about  nine  hundred  thousand  above  his 
engine  number.  Mr.  Jamison  said  when  his  car  was  taken  it  had  a 
cracked  spoke  in  one  of  the  front  wheels,  which  he  could  not  find  in 
the  Stoltz  car.    Mr.  Jamison  had  apparently  never  claimed  or  made 
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any  effort  to  retake  the  Stoltz  car,  other  than  his  steering  wheel.  So 
that  it  becomes  immaterial  whether  the  State  proved  the  falsity  of  the 
claim  of  appellant  as  to  the  Stoltz  car  or  not.  The  State  did  prove  the 
falsity  of  his  explanation  as  to  the  steering  wheel,  and  that  is  suffi- 
cient for  the  purposes  of  this  case. 

Appellant  insists  also  in  said  motion  that  it  is  not  shown  in  this 
case  that  his  connection  with  the  alleged  stolen  car  was  not  subsequent 
to  its  loss  by  theft.  We  do  not  understand  that  the  question  is  raised 
by  the  evidence.  Appellant  did  not  claim  that  the  Jamison  steering 
wheel  was  on  the  car  when  he  bought  it  from  Wilson  in  Temple,  and 
we  find  nothing  in  the  record  to  suggest  any  acquisition  by  him  of  the 
steering  wheel,  or  the  car  upon  which  the  steering  wheel  was  when 
it  was  taken  from  Waco,  subsequent  to  such  theft. 

Appellant  again  urges  that  we  were  in  error  in  upholding  the 
action  of  the  trial  court  in  permitting  in  evidence  the  book  called 
the  "Ford  Owner  Book,"  and  insists  that  our  statement  of  the  fact 
that  the  substance  of  what  was  there  introduced  out  of  said  book 
was  testified  by  witnesses  from  their  independent  knowledge,  was  not 
correct.  In  view  of  these  questions,  we  have  again  examined  the 
testimony  of  the  witnesses  who  gave  evidence  as  to  said  publication. 
The  only  object  of  using  said  book  at  aU,  seems  to  be  to  show  that 
the  seriar  numbers  on  Ford  cars  in  1919,  and  at  the  time  of  this 
theft,  did  not  run  anything  like  as  high  as  the  engine  number  upon 
the  Stoltz  car,  and  that  in  fact  none  of  the  numbers  exceeded  3,200,- 
000  at  that  time. 

Examining  the  testimony  of  the  witness  Doering,  we  find  that  the 
question  was  asked  him,  if  he  received  any  cars  from  the  Ford  fac- 
tory in  February,  1919,  and  as  to  whether  he  had  the  invoice  numbers, 
or  the  motor  numbers  of  said  cars.  Witness  answered  that  he  could 
tell  what  the  motor  numbers  were  on  Ford  cars  in  June  and  July. 
This  witness  testified  that  said  numbers  ran  about  3,200,000  to  3,100,- 
000 ;  nothing  higher  than  3,200,000  in  July ;  and  that  he  received  the 
information  from  the  invoices,  and  did  not  get  it  from  said  book.  The 
witnesses  further  testified  that  within  their  own  knowledge  and  ex- 
perience, the  book  was  reliable,  and  its  information  correct.  We 
see  no  possible  harm  from  its  admittance. 

The  only  remaining  question  in  said  motion,  is  that  involving  the 
argument  of  State's  attorney.  Again  examining  the  bill  of  excep- 
tions containing  said  matter,  it  appears  that  the  State's  attorney 
told  the  jury  that  **the  presumption  in  this  case  is,  if  your  car  is 
stolen  and  you  find  me  in  the  possession  of  it,  the  presumption  is 
that  I  stole  your  car,  unless  I  explain  my  possession  of  it.  No  one 
tells  you  how  the  defendant  came  into  possession  of  the  J.  L.  Jam- 
ison car.  No  one  has  told  you  how  the  numbers  were  changed  on  that 
car.  No  explanation  shows  you  how  the  defendant  came  into  posses- 
sion of  that  car.  But  I  ask  you  here  to  convict  the  defendant,  because  ' 
no  explanation  came  from  him." 
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The  court,  in  approving  this  bill  of  exceptions  says  that  if  any 
such  remarks  were  made  by  the  county  attorney,  he  did  not  hear 
them.  That  no  requests  were  presented  to  the  court  for  instructions 
to  the  jury,  and  no  objections  were  made,  except  that  from  time  to 
time  during  the  argument,  counsel  for  appellant  did  present  a  paper 
to  the  court,  on  which  he  would  contend  were  written  objections  to 
the  remarks  of  the  county  attorney;  that  the  county  attorney  con- 
tends that  his  intention  in  the  argument  mentioned  was  to  call  at- 
tention to  the  fact  that  at  the  time  appellant  explained  to  the  sheriff 
and  Mr.  Stoltz  where  he  got  the  steering  wheel,  that  he  made  no 
explanation  as  to  how  he  came  in  possession  of  the  car.  We  think  it 
permissible  for  the  State  to  argue  the  failure  of  the  defense  to  offer 
in  evidence  any  explanation  of  appellant's  possession  of  recently 
stolen  property,  and  that  the  fact  that  in  making  such  argument, 
the  prosecuting  attorney  may  have  said  that  no  explanation  came 
from  defendant,  should  not  be  held  a  violation  of  the  rule  forbidding 
comment  upon  his  failure  to  testify  such  as  would  call  for  a  reversal 
of  the  case. 

Finding  no  error  in  the  record,  the  motion  for  rehearing  will  be 
overruled. 

Overrtded. 


Sam  Moore  v.  The  State. 
No.  5787.    Decided  June  25,  1920. 

1. — ^Bobbery — Sufficiency  of  the  Evidence. 

Where,  upon  trial  of  robbery,  the  evidence  was  sufficient  to  sustain  the 
conviction,  although  largely  circumstantial,  there  was  no  reversible  error. 

2. — Same— Evidence — Comparison  of  Tracks — Charge  of  Court — ^Arrest. 

The  contention  based  upon  the  proposition  that  defendant  being  under 
arrest  at  the  time  that  he  made  the  footprints,  which  were  used  as  com- 
parison, the  matter  was  inhibited  by  the  statute  which  excludes  t£e  acts 
and  declarations  of  the  accused  while  under  arrest  unless  warning  is  pre- 
viously given,  is  untenable  and  not  within  the  scope  of  the  statute  men- 
tioned, the  defendant  having  made  such  tracks  without  objection,  and  there 
was,  therefore,  no  reversible  error  to  exclude  such  evidence.  Following 
Walker  v.  State,  7  Texas  Crim.  Rep.,  264,  and  other  cases. 

3. — Same — Evidence— Tracks — Comparison — Custody — ^Warrant  of  Arrest. 

The  comparison  of  the  shoes  obtained  from  defendant  and  the  tracks) 
voluntarily  made  by  him,  being  otherwise  material,  was  not  rendered  in- 
admissible by  reason  of  the  fact  that  he  was  held  in  custody  of  an  officer 
who  had  not  first  obtained  a  warrant  for  his  arrest. 
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4. — Same— Footprints— Evidence — Contradicting  Witness. 

Where  the  defendant  testified  that  in  making  the  footprints,  which 
were  used  for  comparison,  he  did  not  make  them  with  his  barefoot,  but 
that  he  had  on  his  socks,  there  was  no  error  in  admitting  evidence  con- 
tradicting this  statement. 

6. — Same — Circumstantial  Evidence — Charge  of  Court— Requested  Charge. 

Where  upon  trial  of  robbery  the  evidence  was  circumstantial,  and  the 
court  gave  a  full  and  accurate  charge  on  the  law  of  circumstantial  evi- 
dence, there  was  no  error  in  the  court's  refusal  to  submit  requested  charges 
on  the  same  subject. 

6. — Same— Bills  of  Exception — Qualifications— Practice  on  AppeaL 

The  trial  judge  has  no  right  to  qualify  the  defendant's  bill  of  excep- 
tions over  his  objection,  and  thw  bill  is  therefore  considered.  However,  it 
is  not,  in  fact,  qualified.  But  when  a  bill  of  exceptions  is  not  acceptable  to 
the  trial  Judge  the  procedure  is  pointed  out  by  statute  and  should  be  fol- 
lowed.    Following  Thomas  v.  State,  204  S.  W.  Rep.,  999. 

7. — Same— Beheartng— Footprints — Comparison— Bule  Stated. 

The  rule  is  that  while  the  accused  cannot  be  compelled  to  place  his 
foot  in  a  shoe  track  found  in  the  vicinity  of  the  crime,  and  even  his  re- 
fusal to  do  so  cannot  be  proved  against  him,  it  may  always  be  proved  that 
the  accused  voluntarily  went  to  the  locus  in  quo  and  placed  his  foot  in 
footprints  found  there,  and  that  his  foot  fitted  the  footprints  perfectly. 
Following  Walker  v.  State,  7  Texas  Crim.  App.,  264.  and  other  cases. 

Appeal  from  the  District  Court  of  Fayette.  Tried  below  before 
the  Honorable  M.  C.  Jeffrey. 

Appeal  from  a  conviction  of  robbery;  penalty,  five  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

John  T,  Duncan,  for  appellant. — On  question  of  comparison  of 
footprints :  Turman  v.  State,  95  S.  W.  Rep.,  533 ;  Cooper  v.  State, 
86  Alabama,  610;  Davis  v.  State,  131  id.,.  10;  Elder  v.  State,  143 
Georgia,  363;    Day  v.  State,  63  id.,  667. 

On  question  of  illegal  arrest  and  securing  footprints:  Wilson  v. 
State,  47  S.  W.  Rep.,  996.  Wilson  v.  State,  51  id.,  916;  Ex  parte 
Wilson,  47  S.  W.  Rep.,  996. 

AlvtJi  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited 
cases  in  opinion. 

MORROW,  Judge. — The  appeal  is  from  a  judgment  condemning 
the  appellant  to  confinement  in  the  penitentiary  for  five  years  for 
the  offense  of  robbery. 

The  reliance  of  the  State  is  wholly  upon  circumstantial  evidence. 
Mrs.  Mary  Scott,  the  injured  party,  a  woman  about  73  years  of  age, 
testified  that  about  midnight  on  June  20  a  negro  man  entered  her 
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house,  took  her  hy  the  throat  while  sh^  way  lying  on  her  bed,  de- 
manded her  money,  and  put  her  in  fear  so  that  she  got  her  purse  and 
emptied  the  silver  therein,  about  90  cents,  into  the  appellant's  hand 
whereupon  he  left  the  premises.  She,  with  her  son,  who  seems  to 
have  been  mentally  deficient,  went  to  the  home  of  a  neighbor,  where 
they  remained  until  daylight,  and  returning  to  the  home  in  company 
with  others  discovered  tracks.  These  tracks,  as  described  by  several 
witnesses,  consisted  of  tracks  of  a  man  wearing  shoes,  near  the  comer 
of  the  house,  and  barefoot  tracks  leading  toward  the  house  and  also 
coming  out  of  the  house.  Mrs.  Scott  said  that  while  working  in  her 
garden  late  in  the  evening  she  saw  the  appellant  watching  her  from 
the  house  of  McDuflfy,  about  seventy-five  yards  distant;  that  an  ex- 
tremely heavy  rain  had  fallen  between  dark  and  midnight,  at  which 
time  it  abated  and  later  ceased.  A  short  time  before  the  robbery 
she  had  not  been  able  to  sleep,  and  had  gotten  up  and  made  a  light 
in  the  house,  and  was  assaulted  soon  after  she  lay  down  again.  Her 
assailant  was  a  negro  man  and  barefooted,  and  she  claimed  that  while 
she  was  lying  on  her  bed  and  he  was  choking  her,  she  saw  his  face 
plainly  during  a  flash  of  lightning,  and,  according  to  her  best  judg- 
ment, she  identified  the  appellant  as  her  assailant.  The  appellant 
is  a  negro  man,  and  resided  some  3  miles  from  West  Point,  where 
the  offense  took  place,  and  was  at  the  home  of  McDuffy  on  the  even- 
ing preceding  the  incident,  he  claiming  to  have  left  McDuffy 's  home 
shortly  after  dark  and  walked  to  his  own  home,  while  it  was  raining. 
From  McDuffy 's  testimony  it  appeared  the  appellant  left  his  home,  ac- 
cording to  estimate,  at  about  9  o'clock.  Both  appellant  and  his  wife 
claim  that  after  reaching  his  home  early  in  the  night,  he  remained 
until  morning. 

The  prints  made  by  the  shoes  near  the  house  were  described  as  be- 
ing made  by  shoes  without  heels,  one  of  them  apparently  turned  up 
at  the  toe,  the  right  shoe  having  a  worn  place  in  the  sole.  The  bare- 
foot tracks  were  traced  from  the  home  of  Mrs.  Scott  for  some  dis- 
tance in  the  direction  of  the  home  of  appellant,  when  they  disap- 
peared, and  shoe-prints  identical  with  those  found  near  the  house 
of  Mrs.  Scott  were  followed  to  the  home  of  the  appellant.  This  oc- 
curred in  the  morning  immediately  succeeding  the  offense;  and  at 
the  home  of  the  appellant  there  was  found  a  pair  of  shoes  bearing 
the  peculiarities  necessary  to  make  the  tracks  mentioned,  and  coin- 
ciding with  them  in  size.  These  shoes  were  when  found  wet  and 
muddy,  and  were  on  the  same  day  compared  by  inspection  and  meas- 
urement and  by  fitting  into  the  tracks  which  were  near  the  house 
of  Mrs.  Scott,  and  were  found  to  correspond  in  all  respects  with  the 
tracks,  and  to  fit  in  them  perfectly.  The  tracks  about  the  premises 
were  made  in  sandy  ground,  and  the  witnesses  gave  the  opinion  that 
they  were  made  after  the  rain,  and  the  character  of  the  earth  was 
described  as  such  as  to  give  and  retain  a  good  impression  of  the  foot- 
print. 
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During  the  forenoon  of  the  day  following  the  night  of  the  offense, 
officers  took  charge  of  the  appellant  without  a  warrant,  and  while  in 
their  custody  they  caused  him  to  go  to  the  premises  of  Mrs.  Scott 
and  in  that  vicinity,  and  caused  him  to  remove  his  shoes  and  make 
a  barefoot  track,  and  also  to  put  his  foot  in  the  barefoot  track  which 
was  made  by  the  offender.  His  bare  foot  fitted  in  the  track,  and  the 
track  made  by  him  corresponded  by  measurement  with  the  dimensions 
of  the  track  supposed  to  have  been  made  during  the  night.  It  was 
shown  that  the  shoes  which  were  used  belonged  to  the  appellant,  and 
had  been  worn  by  him  on  the  night  the  offense  took  place.  He,  in  his 
testimony  and  in  his  statement  to  the  officers,  disclaimed  having  been 
in  the  vicinity  at  the  time  the  offense  was  committed,  and  claimed 
that  in  going  from  the  premises  of  McDuffy  he  had  taken  a  route 
materially  different  from  that  which  was  outlined  by  the  tracks  which 
were  traced  from  the  home  of  Mrs.  Scott  to  that  of  appellant.  An 
examination  of  the  route  which  appellant  claimed  to  have  taken  failed 
to  disclose  any  tracks.  It  seems  likely,  from  the  evidence,  however, 
that  if  tracks  had  been  made  by  him  early  in  the  night,  they  would 
not  have  been  discernible  the  next  morning  by  reason  of  the  heavy 
rain.  The  clothes  worn  by  appellant  on  the  night  mentioned  were 
found  the  next  day,  and  were  wet,  including  an  overcoat  which  he 
had  borrowed  from  McDuffy  on  leaving  his  house. 

We  find  ourselves  unable  to  concur  in  the  correctness  of  the  view 
expressed  by  the  learned  counsel  for  the  appellant,  that  the  circum- 
stances are  not  of  sufficient  cogency  to  support-  the  verdict.  His 
presence  at  the  scene  is  established  without  dispute.  While  the  identi- 
fication by  the  injured  woman  is  not  definite,  her  description  of  the 
offender,  so  far  as  she  was  able  to  give  it,  coincides  with  that  of  the 
appellant.  His  alibi,  supported  by  his  testimony  and  that  of  his  wife 
is  discredited  by  the  undisputed  fact,  in  that  if  he  reached  his  home 
at  8  or  9  o'clock,  the  rain  falling  in  torrents  for  several  hours  there- 
after, before  the  offense  was  committed,  would  have  obliterated  the 
tracks  on  his  own  premises  and  leading  from  the  path  described  by 
the  tracks  to  his  door.  The  fact  that  these  tracks  were  definitely  dis- 
cernible is  under  the  evidence  a  cogent  circumstance  to  refute  the 
theory  of  the  appellant  that  he  reached  his  home  before  the  heavy 
rain  had  ceased,  and  tends  strongly  to  support  the  theory  of  the  state 
that  he  made  the  tracks  about  his  home  after  the  storm,  as  he  did 
those  at  the  premises  of  Mrs.  Scott.  The  peculiarities  of  the  foot- 
prints made  by  the  shoes,  and  the  exactness  with  which  they  corre- 
spond with  the  tracks  made  by  the  shoes  worn  by  the  appellant  on  the 
occasion,  bring  the  case  within  a  class  in  which  footprints  are  re- 
garded as  a  very  high  character  of  evidence  of  identification.  See 
Burrell  on  Circumstantial  Evidence,  p.  267-8;  Wills  on  Circum- 
stantial Evidence,  p.  237. 

The  appellant,  by  various  methods,  including  special  charges  and 
motions  to  withdraw  and  exclude  evidence,  sought  to  have  the  testi- 
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mony  to  the  eflfect  that  a  comparison  was  made  of  the  footprints  of 
the  appellant  with  those  about  the  scene  of  the  offense  excluded. 
This  contention  was  based  upon  the  proposition  that  the  appellant 
being  under  arrest  at  the  time  that  he  made  the  footprints  which 
were  used  as  comparison,  the  matter  was  inhibited  by  the  statute 
which  excludes  the  acts  and  declarations  of  the  accused  while  jjnder 
arrest  unless  warning  is  previously  given.  This  theory  has  been 
passed  on  by  this  court  several  times,  and  held  not  within  the  scope 
of  the  statute  mentioned.  Walker  v.  State,  7  Texas  Crim.  App.,  264; 
Pitts  v.  State,  132  S.  W.  Rep.,  802;  Branch's  Crim.  Law,  sec  353. 
Appellant  testified  that  he  made  the  tracks  which  were  used  for  com- 
parison without  objection.  It  is  not  a  case  in  which  the  accused  was 
compelled  to  make  the  footprints,  but  one  in  which  it  was  voluntarily, 
and  inhibited,  so  far  as  we  are  aware,  by  no  rule  of  evidence.  Under- 
bill on  Crim.  Evidence,  sec.  374,  p.  646,  from  which  we  quote: 

**Nor  can  the  accused  be  compelled  to  place  his  foot  in  a  shoe- 
track  found  in  the  vicinity  of  the  crime.  His  refusal  to  do  so  can 
neither  be  proved  against  him  nor  commented  on  by  counsel,  while, 
generally,  if  he  is  forcibly  compelled  to  do  so,  a  witness,  who  was 
present  at  the  comparison,  cannot  testify  to  the  results.  But  it  may 
always  bs  proved  that  the  accused  voluntarily  went  to  the  locus  in 
quo  and  placed  his  foot  in  footprints  found  there  and  that  his  foot 
fitted  the  footprints  perfectly." 

The  further  point  is  made  that  the  evidence  should  have  been  re- 
jected because  at  the  time  the  appellant  made  the  footprints  which 
were  used  for  comparison,  and  at  the  time  his  shoes  were  secured,  he 
was  illegally  detained,  it  being  contended  that  the  use  of  evidence 
obtained  under  those  circumstances  was  in  opposition  to  the  Search 
and  Seizure  Clause  of  the  Bill  of  Rights.  The  point  was  passed  on 
in  substance  in  the  motion  for  rehearing  in  Rippey  v.  State,  in  which 
the  point  decided  was  that  the  State  was  not  precluded  from  the  use 
against  the  accused  of  the  fruits  of  the  crime  of  burglary  by  the  fact 
that  the  stolen  property  was  obtained  by  the  oflBcers  from  the  dwell- 
ing of  the  accused  without  a  search  warrant,  and  in  the  absence  of 
the  accused.  See  Turner  v.  State,  136  American  State  Rep.,  129; 
People  V.  Adams,  63  L.  R.  A.,  406;  Jones  v.  State,  86  Texas  Crim. 
Rep.,  214  S.  W.  Rep.,  322.  The  comparison  of  the  shoes  obtained 
from  appellant  and  the  tracks  voluntarily  made  by  him  being  other- 
wise material  were  not  rendered  inadmissible  by  reason  of  the  fact 
that  he  was  held  in  custody  of  an  officer  who  had  not  first  obtained 
a  warrant  for  his  arrest. 

The  appellant  testified  that  in  making  the  footprints  which  were 
used  for  comparison,  he  did  not  make  them  with  his  barefoot,  but  he 
had  on  his  sock.  In  our  opinion,  the  introduction  of  proof  contradict- 
ing this  statement  was  proper. 

So  far  as  we  are  able  to  discern,  the  charge  of  the  court  on  the  law 
of  circumstantial  evidence  was  full  and  accurate,  and  there  was  no 
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error  in  refusing  to  supplement  it  by  the  special  charge  on  the  sub- 
ject requested  by  the  appellant.  To  have  done  so  would  have  been  an 
unnecessary  repetition. 

The  trial  judge  had  no  right  to  qualify  the  appellant's  bill  of  ex- 
ceptions over  his  obj.ection.  We  have,  therefore,  disregarded  the  ex- 
planation attached  to  the  bill.  We  will  say,  however,  that  if  con- 
sidered the  explanation  fails  to  modify  or  change  the  effect  of  the 
bills  as  prepared  by  the  appellant.  The  procedure,  when  the  bill  of 
exceptions  prepared  by  the  appellant  is  not  acceptable  to  the  trial 
judge,  is  pointed  out  by  statute,  and  unless  the  appellant  consents 
to  the  qualification  the  statute  should  be  followed.  See  Thomas  v. 
State,  83  Texas  Crim.  Rep.,  325,  204  S.  W.  Rep.,  999,  and  the  au- 
thorities therein  mentioned. 

We  discern  no  departure  from  the  procedure  harmful  to  the  ap- 
pellant, and  under  the  facts  proved  are  not  warranted  in  overturning 
the  verdict  of  the  jury. 

The  judgment  is  affirmed. 

Affirmed. 

ON  REHEARING. 

June  25,  1920. 

MORROW,  Judge. — Responding  to  appellant's  motion  for  rehear- 
ing and  the  earnest  and  forceful  argument  of  his  counsel  thereon, 
we  have  carefully  gone  over  the  record  in  this  case. 

The  point  upon  which  stress  is  laid  is  that  the  act  of  the  appel- 
lant in  making  footprints  for  comparison  with  those  supposed  to 
have  been  made  by  the  offender,  and  in  placing  his  bare  foot  in  tracks 
found  near  the  scene  of  the  crime,  was  an  infringement  of  the  rule 
which  makes  one  accused  of  crime  immune  from  giving  evidence 
against  himself.  The  rule,  as  applicable  to  the  particular  subject  in 
hand,  is  stated  in  the  original  opinion  in  the  quotation  from  Under- 
bill on  Evidence.  Soon  after  this  court  was  organized,  the  question 
was  presented  upon  testimony  almost  identical  with  that  appearing 
in  the  record  in  the  case  before  us.    The  court  said : 

'*  There  is  but  a  single  bill  of  exceptions  exhibited  in  the  record, 
and  this  was  saved  to  the  admission  in  evidence  of  proof  with  re- 
gard to  foot-tracks  made  by  defendant  in  Justice  Joiner's  office  whilst 
he  was  under  arrest.  Just  after  the  discovery  of  Maj.  Munroe's 
murder,  some  parties  present  commenced  examiniing  for  any  signs 
or  evidence  left  by  the  perpetrator  at  the  house  and  around  the 
premises.  Footprints  were  found  in  the  house,  at  a  window,  and  in 
the  peach-orchard,  which  were  measured  by  the  witnesses,  one  of 
whom  was  George  Grimes.  The  portion  of  his  testimony  which  was 
objected  to  on  the  trial  was  as  follows:   *I  saw  the  same  measure  ap- 
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plied  to  a  track  in  Judge  Joiner's  oflBee  at  Bremond.  Joiner  made 
the  defendant  make  his  track  in  the  ashes  and  in  sand  in  his  ofSce, 
where  a  stove  had  been.  The  impression  made  was  plain,  and  it  was 
about  the  same  as  tracks  made  in  Munroe's  house.  The  measure  was 
applied  to  the  footprints  in  Joiner's  officer,  and  it  was  the  same  in 
every  particular — fitted  it  exactly.' 

**It  is  contended  that  the  evidence  was  incompetent  and  inadmis- 
sible, because  it  was  evidence  which  defendant  was  compelled  to  make 
and  give  against  himself,  in  contravention  of  the  tenth  section  of 
the  Bill  of  Rights,  art.  1,  of  the  Constitution,  which  declares  that  one 
accused  of  crime  shall  not  be  compelled  to  give  evidence  against  him- 
self. 

**This  identical  question  was  presented  in  the  case  of  The  State 
V.  Graham,  74  N.  C,  646.  Rodman,  J.,  delivering  the  opinion  of  the 
court,  says:  *The  object  of  all  evidence  is  to  elicit  the  truth.  Con- 
fessions which  are  not  voluntary,  but  are  made  either  under  the  fear 
of  punishment  if  they  are  not  made,  or  in  the  hope  of  escaping  pun- 
ishment if  they  are  made,  are  not  received  as  evidence,  because  ex- 
perience shows  that  they  are  liable  to  be  influenced  by  those  motives, 
and  cannot  be  relied  on. as  guides  to  the  truth.  But  this  objection 
will  not  apply  to  evidence  of  the  sort  before  us.  No  fears  or  hopes 
of  the  prisoner  could  produce  the  resemblance  of  his  track  found  in 
the  cornfield  The  resemblance  was  a  fact  calculated  to  aid  the  jury, 
and  fit  for  their  consideration.'  After  citing  Best  on  Evidence,  sec. 
183,  and  other  authorities,  the  learned  judge  proceeds  to  say  further: 
'If  an  officer  who  arrests  one  charged  with  an  offense  has  no  right  to 
make  the  prisoner  show  the  contents  of  his  pocket,  how  could  the 
broken  knife  or  the  fragment  of  paper  corresponding  with  the  wad- 
ding have  been  found?  If,  when  a  prisoner  is  arrested  for  passing 
counterfeit  money,  the  contents  of  his  pockets  are  secured  from  search, 
how  can  it  ever  appear  whether  or  not  he  has  on  his  person  a  large 
number  of  similar  bills,  which,  if  proved,  is  certainly  evidence  of 
scienterf  If  an  officer  sees  a  pistol  projecting  from  the  pocket  of  a 
prisoner  arrested  for  a  fresh  murder,  may  he  not  take  out  the  pistol 
against  the  prisoner's  consent,  to  see  whether  it  appears  to  have  been 
recently  discharged?  Suppose  it  be  a  question  as  to  the  identity  of 
the  prisoner,  whether  a  person  whom  a  witness  says  he  saw  commit 
a  murder,  and  the  prisoner  appears  in  court  with  a  veil  or  a  mask 
over  his  face,  may  not  the  court  order  its  removal  in  order  that  the 
witness  may  say  whether  he  was  the  person  whom  he  saw  commit  the 
crime?'  .  .  .  The  conclusion  reached  is  thus  summoned  up:  *We 
agree  in  the  opinion  that  when  the  prisoner,  upon  being  required  by 
the  officer  to  put  his  foot  in  the  track,  did  so,  the  officer  might  prop- 
erly testify  as  to  the  result  of  the  comparison  thus  made.  It  is  un- 
necessary to  say  whether  or  not  the  officer  might  have  compelled  the 
prisoner  to  have  put  his  foot  in  the  tracks,  if  he  had  persisted  in  not 
doing  so. '    See  this  case  of  The  State  v.  Graham,  supra,  also  reported 
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in  full  in  1  Am.  Cr.  Rep.  (Hawley),  182."  Walker  v.  State,  7  Texas 
Crim.  App.,  264.  I 

Upon  facts  in  no  sense  distinguishable  from  those  surrounding  the 
appellant,  this  court  has  held  similar  evidence  competent,  and  on  | 

many  occasions  expressly  approved  the  case  from  which  we  have 
quoted.  Thompson  v.  State,  45  Texas  Crim.  Rep.,  192 ;  Pitts  v.  State, 
60  Texas  Crim.  Rep.,  525;  Myers  v.  State,  14  Texas  Crim.  App.,  48; 
Guerrero  v.  State,  46  Texas  Crim.  Rep.,  447.  The  rule  approved  in 
Walker's  case,  supra,  has  been  expressly  followed  in  other  jurisdic-  I 

tions.  State  v.  Graham,  116  La.,  782 ;  Thornton  v.  State,  117  Wis., 
345,  98  Amer.  State  Rep.,  924.  The  rule  stated  and  applied  in  this 
case  finds  sanction  in  the  text  and  in  the  cases  in  Wharton's  Crim. 
Evidence,  vol.  2,  p.  1798. 

Finding  ourselves  unable  to  concur  in  the  views  of  appellant,  and 
being  of  the  opinion  that  the  decision  for  which  he  contends  is  at 
variance  with  the  rules  of  evidence,  illustrated  by  numerous  prece- 
dents in  our  own  and  other  jurisdictions,  we  must  decline  to  grant 
the  motion  for  rehearing.    It  is  accordingly  overruled. 

Overruled. 


John  Hollman  v.  The  State. 

No.  5655.    Decided  February  25,  1920. 

Rehearing  denied  June  25,  1920. 

1. — ^Murder— Manslaughter— Provoking  Difficulty — Charge  of  Court. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter^  defend- 
ant pleaded  self-defense  and  claimed  that  his  only  purpose  was  in  meeting 
deceased  to  get  an  apology  from  him  and  that  he  was  forced  by  attack  of 
deceased  to  defend  himself,  but  it  seemed  reasonable  that  this  attack  was 
due  to  the  acts  and  words  of  defendant  and  his  companions,  it  was  at 
least  a  question  of  facts  for  the  jury,  under  a  proper  charge  of  the  court, 
whether  or  not  such  acts  and  conduct  of  defendant  and  his  companions 
produced  and  caused  the  attack  and  to  submit  a  charge  on  provoking  the 
difficulty,  and  there  was  no  reversible  error.  Following  Casey  v.  Statb,  50 
Texas  Crim.  Rep.,  392,  and  other*  cases. 

2. — Same — ^Aggravated   Assault — Charge   of    Court — ^Intent   to    KiU— Deadly 
Weapon. 

Where  the  evidence  was  uncontradicted  to  the  effect  that  the  weapon 
used  by  the  defendant  was  deadly  in  character  and  that  the  conclusion  is 
inevitable  that  an  assault  was  made  with  such  weapon  would  be  an  ag- 
gravated assault,  and  same  was  not  committed  in  self-defense,  a  charge  of 
the  court  substantially  submitting  this  issue  was  proper  and  there  was  no 
reversible  error. 
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S — Same — ^Eyldence — ^Intent — ^Acts  of  Defendant — Order  of  Testimony. 

Where  defendant  complained  of  the  refusal  of  the  trial  court  to  permit 
him  to  testify,  that  he  had  guns  and  arms  at  his  home  at  the  time  he  start- 
ed to  the  scene  of  the  homicide,  and  that  he  did  not  take  any  of  the  same 
with  .him,  but  the  record  showed  that  such  testimony  was  later  admitted, 
there  was  no  reversible  error,  although  the  same  might  properly  have  been 
admitted  at  the  time  of  the  objection. 

4. — Same--Evidence-~Declaration  by  Defendant— Intent— Beiteration. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  it  waa 
already  in  evidence  that  defendant's  intention  in  meeting  the  deceased  was 
for  an  amicable  settlement,  there  was  no  reversible  error  in  refusing  ap- 
pellant to  reiterate  his  declaration  later  on. 

5. — Same— Evidence — Motive— Acts  of  Defendant — Other  Offenses — Suspended 
Sentence. 

While  on  the  witness  stand  appellant  was  asked  if  the  trouble  did  not 
start  on  the  evening  of  July  4th,  because  he  cut  the  buggy  tires  of  the  de- 
ceased, which  he  answered  in  the  negative.  This  was  not  reversible  error, 
as  this  explained  the  acts  of  the  deceased  and  his  declaration  that  defend- 
ant-had cut  his  buggy  tires,  defendant  denying  the  same  at  the  time;  be- 
sides, the  bill  of  exceptions  was  defective,  and  moreover,  the  defendant 
having  pleaded  for  a  suspended  sentence,  proof  of  his  guilt  of  other  offenses 
was  admissible.  Following  Martoni  v.  State,  74  Texas  Crim.  Rep.,  90,  and 
other  cases. 

6. — Same — Sufficiency  of  the  Evidence. 

Where  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
conviction  was  amply  sustained  by  the  evidence,  and  that  the  jury  prob- 
ably inflicted  the  lowest  punishment  on  account  of  defendant's  youth,  there 
was  no  reversible  error. 

7. — Same— Behearing — ^Imperfect    Self-defense — Provoking    Difficulty — Charge 
of  Court. 

Where  upon  motion  for  rehearing  appellant  again  insisted  that  the 
charge  on  provoking  the  difficulty  was  reversible  error,  and  it  is  apparent 
from  the  record  that  the  presence  and  conduct  of  defendant  caused  the  at- 
tack upon  him  by  deceased,  or  was  calculated  to  do  so,  whether  it  was  in- 
tended or  not,  there  was  no  reversible  error  on  the  issue  thus  raised  for 
the  court  to  submit  a  charge  on  provoking  the  difficulty.  Following  Win- 
ters V.  State,  51  S.  W.  Rep.,  1110,  and  other  cases. 

8. — Same — Motive  of  Defendant— Intent — Malice — Acts  of  Defendant. 

Where  upon  appeal  from  a  conviction  of  manslaughter,  appellant  con- 
tended that  the  admission  of  testimony  that  a  short  time  before  the  fatal 
difficulty  he  cut  the  rubber  tires  of  the  buggy  belonging  to  deceased,  etc., 
was  reversible  error,  but  there  seemed  no  question  from  the  record  but  that 
such  testimony  was  admissible  upon  the  issue  of  malice,  and  to  show  de- 
fendant's state  of  mind  towards  the  deceased,  there  was  no  reversible  error. 

Appeal  from  the  District  Court  of  Kaufman.     Tried  below  before 
the  Honorable  Joel  R.  Bond. 

Appeal   from  a  conviction  of  manslaughter;   penalty,   two  years 
imprisonment  in  the  penitentiary. 
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The  opinion  states  the  case. 

Critz,  Lawhorn  &  McNair  and  Wynne  dc  Wynne,  for  appellant. — 
On  question  of  provoking  the  diflSculty:  Burnett  v.  State,  51  Texas 
Crim.  Rep.  22. 

On  question  of  other  pffenses:  Black  v.  State,  187  S.  W.  Rep.,  332; 
Harrison  v.  State,  191  id.,  548 ;  Haney  v.  State,  122  id.,  35. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  provoking  diflSculty:  Sorrell  v.  State,  169  S.  W.  Rep., 
299;  Gray  v.  State,  61  Texas  Crim.  Rep.,  454:  Barstado  v.  State, 
48  id.,  255 ;  Coleman  v.  State,  49  id.,  357 ;  and  cases  cited  in  opinion. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  District 
Court  of  Kaufman  County  of  the  offense  of  manslaughter,  and  his 
punishment  fixed  at  two  years  confinement  in  the  penitentiary. 

Appellant  was  originally  charged  with  the  murder  of  one  Bruce, 
the  homicide  having  taken  place  on  the  night  of  July  4,  1918.  It  ap- 
pears from  the  record  that,  beginning  late  in  the  afternoon  of  said 
day.  there  was  a  meeting  at  a  country  schoolhouse  in  Kaufman  Coun- 
ty, which  extended  on  into  the  night,  closing  some  time  about  eight 
o'clock,  and  that  deceased  and  his  family  were  present  at  said  meet- 
ing;  also  appellant  and  three  of  his  brothers. 

Appellant  was  about  nineteen  years  old,  and  lived  with  his  father 
and  two  of  his  brothers  a  short  distance  from  said  school-house;  a 
married  brother  of  appellant  living  not  far  away. 

Deceased  and  his  family,  including  his  son  Eugene,  who  was  about 
sixteen  years  of  age,  lived  further  up  the  same  road. 

It  seems  that  at  the  meeting  at  the  school-house,  and  before  night, 
a  younger  brother  of  appellant  had  a  diflficulty  with  a  smaller  boy, 
and  that  Eugene  Bruce  remonstrated  with  appellant's  brother  for 
roughly  treating  the  smaller  boy.  Appellant  was  nearby,  and  took 
offense  at  the  interference  of  young  Bruce;  and  took  a  knife  in  his 
hand,  and  began  to  use  rough  language  to  young  Bruce,  and  to  curse 
him ;  and  that  the  latter  told  appellant  he  was  a  coward  to  have  his 
knife  in  his  hand,  and  other  words  followed;  the  damn  lie  was 
passed,  and  the  two  exchanged  a  few  blows.  At  this  time,  deceased 
was  nearby,  and,  according  to  some  of  the  witnesses,  urged  his  son 
to  maintain  his  side  of  the  difficulty,  and,  according  to  appellant 
and  his  brothers,  said  at  the  time  that  the  appellant  had  been  run- 
ning over  them,  and  that  **the  son-of-a-bitch  had  cut  his  tires  a  short 
time  before." 

Shortly  after  the  difficulty  between  the  two  boys,  deceased  and  the 
married  brother  of  appellant  had  some  words,  and  were  kept  apart 
by  the  interference  of  bystanders,  immediately  following  which,  ap- 
pellant, with  his  knife  in  his  hand,  walked  several  times  around  close 
to  deceased  and  his  son. 
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After  the  meeting  broke  up,  appellant  and  his  brother  Docie,  went 
to  their  home,  and  in  a  short  time  his  other  brothers,  Tom  and  Adol- 
phus,  with  the  wife  and  baby  of  the  latter,  also  came  to  the  home  of 
their  father;  and  presently,  leaving  the  wife  and  baby  there,  the 
four  brothers  left  and  went  back  up  the  road  toward  the  place  where 
the  homicide  occurred.  They  seem  to  have  separated  just  before 
meeting  the  deceased,  and  to  have  been  some  little  distance  apart  at 
the  time  of  such  meeting.  The  married  brother,  Adolphus,  met  de- 
ceased, and  turned  back  with  him  to  where  the  appellant  was.  Foi 
some  reason  Adolphus  Hollman  was  not  used  as  a  witness. 

Deceased  was  accompanied  at  the  time  by  his  son  Eugene,  and  his 
two  daughters;  and  their  version  of  the  occurrence  was,  that  when 
the  parties  met  in  the  road,  appellant  accosted  deceased,  and  said, 
**You  called  me  a  son-of-a-bitch,  and  I  have  come  to  make  you  take 
it  back;"  and  that  deceased  said,  **A11  right,"  and  that  almost  im- 
mediately appellant  struck  deceased  on  the  head  with  a  club  about 
three  feet  long;  and  when  deceased  fell,  appellant  turned  on  Eu- 
gene Bruce,  and  struck  at  him ;  and  chased  him  down  the  road,  say- 
ing that  he  was  going  to  do  him  the  same  way. 

Joe  Shivers,  a  witness  for  the  appellant,  said  he  was  about  120  or 
125  steps  distant,  and  that  he  heard  the  lick,  and  then  the  scream- 
ing. 

According  to  appellant,  and  those  of  his  brothers  who  testified, 
they  went  down  to  where  they  met  the  deceased,  for  the  purpose  of 
obtaining  from  him  an  apology  to  appellant  for  the  language  he  had 
used  during  the  difficulty  at  the  school-house.  In  somewhat  varying 
language  these  witnesses  testified  that  when  the  parties  met,  appel- 
lant asked  for  an  apology;  that  deceased  refused  to  apologize,  and 
jerked  out  his  knife  and  started  toward  appellant,  who  thereupon 
struck  him  with  a  stick.  Appellant,  while  a  witness,  admitted  that 
a  man  of  his  age  and  strength  could  kill  a  man  with  the  stick  he  used, 
which  he  said  was  as  large  as  his  wrist  and  about  two  feet  long. 

The  doctor  who  went  to  see  deceased,  described  his  broken  skull, 
and  said  that  a  stick  capable  of  causing  such  a  wound  would,  in  the 
hands  of  appellant,  be  a  deadly  weapon,  and  that  the  inevitable  ef- 
fect of  such  a  wound  as  he  found  and  described    would  be  death. 

Noticing  the  contentions  made  by  appellant  in  the  order  in  which 
same  are  presented  in  his  brief,  we  observe  that  he  excepted  to  the 
court's  charge  on  provoking  the  difficulty,  for  the  alleged  reason 
that  there  was  no  evidence  which  called  for  such  a  charge. 

If  there  be  any  evidence  calling  for  the  charge  given,  this  Court 
will  uphold  the  action  of  the  trial  court  in  giving  the  same.  The  en- 
tire evidence  for  the  appellant  shows  that  after  the  meeting  at  the 
school-house  ended,  deceased  started  home  wdth  his  family,  and  that 
appellant  and  his  brothers  came  back  in  the  night  from  their  homes 
and  placed  themselves  along  the  roadside  and  that  when  deceased 
came  by,  appellant  asked  him  for  an  apology,  which  they  say  deceased  j 
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refused  and  pulled  out  his  knife  and  started  at  appellant.  Appel- 
lant 's  theory  was  self-defense,  based  on  said  testimony,  and  he  claim- 
ed that  his  only  purpose  was  to  get  an  apology,  and  that  he  was 
forced  by  the  attack  of  deceased  to  defend  himself.  The  State's 
reply  to  the  evidence  of  appellant  supporting  this  theory,  was  that 
the  words  and  actions  of  appellant  and  his  brothers  caused  the  at- 
tack, if  any,  by  deceased,  upon  which  appellant  could  base  self-de- 
fense. 

Admitting  the  truth  of  this  testimony  of  appellant  for  the  sake 
of  argument,  it  would  appear  that  immediately  following  the  meet- 
ing and  accosting  deceased,  the  latter  starting  towards  appellant  with 
a  knife  in  his  hand.  Something  caused  such  conduct  on  the  part  of 
deceased,  and  it  seems  reasonable  to  attribute  it  to  the  acts  and  words 
of  appellant  or  appellant  and  brothers.  At  least  it  was  for  the  jury 
to  decide,  under  a  proper  charge  of  the  court,  whether  or  not  such 
acts  and  conduct  of  the  appellant  or  of  appellant  and  his  brothers, 
produced  and  caused  the  attack,  which  he  claims  to  have  given  rise 
to  his  right  of  self-defense.  There  was  no  exception  to  the  form  of 
the  charge  on  provoking  the  diflficulty,  and  we  think  the  same  was 
properly  given.  Appellant  has  a  right  to  his  theory  of  self-defense, 
but  the  State  has  also  a  right  to  have  submitted  to  the  jury  its  theory 
that  the  actions  of  deceased  relied  on  as  raising  jself-defense,  were 
the  expected  results  of  the  provocation  arising  from  the  acts  and 
words  of  appellant  or  appellant  and  his  brothers.  There  is  no  ques- 
tion as  to  there  being  trouble  between  deceased  and  his  son  on  one 
side  and  appellant  and  his  brothers  on  the  other  side  at  the  school 
house,  nor  that  after  they  went  home  that  night  appellant  and  his 
brothers  all  came  back  to  the  place  where  the  homicide  occurrd  and 
were  there  ranged  along  the  roadside  when  deceased  came  up.  One 
of  appellant's  brothers  testified  that  deceased  said  **What  does  this 
mean,'*  and  that  appellant  said  he  had  come  down  to  get  an  apology, 
and  deceased  said,  '*  Apology  hell,  I  look  like  apologizing,"  and  started 
at  appellant.  These  facts  and  the  situation  were  enough  to  justiiy 
the  charge  mentioned.  Winters  v.  State,  51  S.  W.  Rep.,  1110;  Gaines 
V.  State,  58  Texas  Crim.  Rep.,  631,  127  S.  W.  Rep..  181;  McGrew 
V.  State,  49  S.  W.  Rep.,  228;  Coleman  v.  State,  49  Texas  Crim.  Rep., 
357;  Smart  v.  State,  101  S.  W.  Rep.,  990;  Casey  v.  State,  50  Texas 
Crim.  Rep.,  392. 

Appellant  also  claims  errors  in  that  part  of  the  charge  of  the  court, 
which  told  the  jury  as  follows : 

— '*but  if  you  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  struck  and  killed  the  said  W.  M.  Bruce 
with  a  stick  and  that  he  did  not  intend  to  kill  the  said  W.  M.  Bruce 
by  the  means  used,  then  you  are  instructed  that  the  defendant  would 
be  guilty  of  an  aggravated  assault. ' ' 

The  exception  thereto  attempts  to  raise  error  by  carving  out  a 
phrase  from  a  paragraph  of  the  charge,  which,  if  taJ^^en  alone,  might 
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not  be  self-explanatory.  This  is  not  permissible,  unless  sueh  phrase, 
when  taken  with  the  context,  shows  error;  same  will  not  be  so  con- 
sidered by  us.  The  whole  paragraph  of  said  charge  is  as  follows,  and 
is  not  erroneous: 

**Now  if  you  find  and  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant,  John  HoUman,  killed  W.  M.  Bruce, 
but  you  further  find  that  the  means  used  in  killing  the  said  W.  M. 
Bruce  was  of  such  nature  as  would  not  likely  produce  death,  or  that 
the  defendant  did  not  intend  to  kill  the  deceased  by  the  means  used 
or  if  you  have  a  reasonable  doubt  thereof,  then  you  are  instructed 
that  the  defendant  would  not  be  guilty  of  manslaughter ;  but  if  you 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant struck  and  killed  the  said  W.  M.  Bruce  with  a  stick  and  that 
he  did  not  intend  to  kill  the  said  W.  M.  Bruce  by  the  means  used, 
then  you  are  instructed  that  the  defendant  would  be  guilty  of  an 
aggravated  assault,  unless  he  acted  in  his  own  self-defense  as  self- 
defense  is  hereinafter  defined." 

The  evidence  was  uncontradicted,  to  the  effect  that  the  weapon 
used  by  appellant  was  deadly  in  character,  and  the  conclusion  is  in- 
evitable that  an  assault  made  with  such  a  weapon,  would  be  an  ag- 
gravated assault,  if  same  were  a  less  offense  than  manslaughter,  and 
if  the  assault  was  not  committed  in  self-defense;  and  that  is  sub- 
stantially what  the  court  told  the  jury  in  the  paragraph  of  the  charge 
last  above  quoted. 

Appellant  has  a  bill  of  exceptions  to  the  alleged  refusal  of  the  trial 
court  to  permit  him  to  testify  that  he  had  guns  and  arms  at  his  home 
at  the  time  he  started  to  the  scene  of  the  homicide,  and  that  he  did 
not  take  any  of  the  same  with  him.  The  court  approves  this  bill, 
with  the  statement  that  such  evidence  was  later  admitted.  Referring 
to  the  statement  of  facts,  we  find  this  explanation  of  the  court  to  be 
in  accord  with  the  testimony  as  it  there  appears.  The  only  conten- 
tion here  made  is  that  the  court  committed  error  by  refusing  to  per- 
mit the  evidence  on  direct  examination,  even  though  he  did  allow 
the  same  to  be  brought  out  by  cross-examination.  What  the  jury 
want,  are  the  facts,  and  no  difference  appears  in  the  testimony  as 
brought  out  on  cross-examination  from  that  which  would  have  been 
given  if  said  question  had  been  answered  in  direct  testimony.  While 
such  practice  may  not  be  commended,  and  might  even  be  carried  to 
an  extent  where  it  would  amount  to  injury;  still,  only  one  instance 
appearing,  and  where  the  trial  court  probably  changed  his  mind  after 
making  his  ruling  against  such  evidence,  w^e  would  not  think  same  to 
be  an  abuse  of  the  rights  of  the  accused.  Under  our  liberal  rules  of 
practice,  it  is  clear  that  appellant  might  have  fully  explored  upon 
re-direct  examination,  the  former  forbidden  field,  if  he  had  so  chosen. 

Appellant  complains  because — the  State  objecting  on  the  ground 
that  the  question  had  already  been  answered — the  appellant  was  not 
allowed  to  make  answer  to  the  question  on  re-direct  examination, 
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to  wit:  **Di(i  you  go  down  there  with  the  intention  of  having  any 
troubled"  In  his  approval  of  this  bill,  the  trial  court  says  that  this 
matter  was  admitted  in  testimony  of  the  defendant.  Examining 
the  statement  of  facts,  we  note  in  appellant's  testimony,  the  follow- 
ing statement:  ''I  had  no  intention  of  going  to  meet  Mr.  Bruce 
when  I  left  my  father's  house.  ...  I  went  to  Adolphus's  house 
to  play  forty-two.  ...  He  told  me  about  Mr.  Bruce 's  apology 
to  him.  .  .  .  Adolphus  asked  me  to  go  down  there.  .  .  . 
The  reason  I  went  down  there  was  because  I  wanted  to  settle  it  with- 
out any  more  trouble.  ...  I  went  down  there  for  the  purpose 
of  making  peace  or  settling  in  some  manner  the  difficulty  wkh  the 
man  who  had  cursed  me." 

Other  expressions  of  his  amicable  intentions  appear  elsewhere  in 
appellant's  testimony,  and  we  are  unable  to  see  how  his  answer  to 
the  question  set  out  in  said  bill,  as  apepars  above,  would  make  any 
clearer  what  he  claimed  to  be  his  attitude  toward  the  deceased  at  the 
time  he  went  down  to  the  place  where  he  met  him  and  the  killing  oc- 
curred. It  follows,  in  our  opinion,  that  no  error  appears  by  reason 
of  the  refusal  of  this  evidence. 

While  on  the  witness  stand,  appellant  was  asked  if  the  trouble  did 
not  start  on  the  evening  of  July  4th,  because  he  cut  the  buggy  tires 
of  Eugene  Bruce.  This  was  objected  to  for  various  reasons,  which 
the  court  overruled,  and  appellant  answered,  **No,  sir,  not  to  my 
knowledge."  This  bill  discloses  nothing  further  as  to  the  evidence, 
but  the  explanation  of  the  trial  court  mentions  the  fact  that  appel- 
lant had  testified  to  cutting  the  buggy  tires.  Referring  to  the  state- 
ment of  facts  for  verification  of  the  explanation  of  the  court  below,  we 
find  that  on  his  direct  examination,  appellant  testified  that  at  the 
time  of  the  difficulty  between  himself  and  Eugene  Bruce  at  the  school- 
house,  a  short  time  before  the  fatal  encounter,  deceased  had  said— 
*'The  damn  son-of-a-bitch  had  cut  his  buggy  itres,"  and  that  he,  ap- 
pellant, had  never  heard  of  this  before  that  minute — that  was  the 
first  time  he  had  heard  from  him  about  the  buggy  tires.  It  appears 
from  the  evidence  that  deceased  had  a  buggy  which  Eugene  drove 
and  called  his,  and  that  the  rubber  tires  of  this  buggy  had  been  cut 
a  few  days  before  this  difficulty  by  some  one. 

Other  bills  of  exception  bring  before  us  the  fact  that  further  in 
the  testimony  of  the  appellant,  he  was  asked  if  he  did  not  cut  the 
tires  of  Eugene's  buggy  at  a  certain  gathering,  when  a  certain  How- 
ard Woodward,  who  was  a  witness  for  appellant,  was  with  him,  and 
over  objection  appellant  stated  that  he  did  nothing  of  the  kind.  Later, 
the  State  placed  Howard  Woodward  again  on  the  stand,  and  he  testi- 
fied over  objection,  that  he  was  wdth  the  appellant  on  a  certain  oc- 
casion in  July,  shortly  before  the  homicide,  and  that  he  saw  appel- 
lant cut  the  buggy  tires  of  Mr.  Bruce 's  buggy,  and  put  some  pieces 
of  peaches  in  the  back  seat.  Said  buggy  was  the  one  Eugene  Bruce 
was  driving,  and  which  he  claimed  as  his.    We  see  no  error  in  the 
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action  of  the  trial  court  in  admitting  this  testimony.  The  appellant 
had  filed  his  plea  for  suspended  sentence,  and  in  such  ca^ie,  proof  of 
his  guilt  of  other  offenses  is  admissible,  and  is  not  limited  to  those 
involving  moral  turpitude.  Williamson  v.  State,  74  Texas  Crim. 
Rep,,  289,  167  S.  W.  Rep,,  360;  Martoni  v.  State,  74  Texas  Crim. 
Rep.,  90,  167  S.  W.  Rep.,  349.  We  are  also  of  the  opinion  that  evi- 
dence  of  the  prior  wanton  destruction  of  the  buggy  tires  of  deceased 
and  his  son,  on  the  part  of  appellant,  would  tend  to  show  ill  will  to- 
ward the  deceased  and  his  son,  both  of  whom  were  involved  in  the 
fatal  difficulty,  and  that  such  evidence  was  admissible  as  bearing  upon 
appellant's  claim  of  friendly  intent  toward  the  parties,  and  that  he 
acted  in  his  necessary  self-defense  at  the  time  of  the  homicide.  We 
further  believe  such  evidence  admissible  as  explaining  the  statement 
attributed  to  deceased  by  appellant  a  short  time  before  the  fatal  dif- 
ficulty, in  which  appellant  claimed  deceased  used  the  language  for 
which  he  claimed  he  was  seeking  an  apology  at  the  time  of  the  kill- 
ing. We  believe  it  was  proper  to  ask  appellant  about  these  matters 
while  a  witness  in  his  own  behalf,  and  upon  his  denial  thereof,  to 
place  witnesses  on  the  stand  and  prove  the  truth  of  the  matters  in- 
quired about. 

We  have  carefully  considered  this  record.  The  youthfulness  of 
appellant,  and  the  fact  that  he  may  have  been  enraged  at  deceased 
because  of  the  language  used  by  deceased,  which,  if  true,  was  of  such 
character  as  is  regarded  as  insulting,  probably  caused  the  jury  to 
convict  him  only  of  manslaughter,  and  to  give  him  the  lowest  penalty, 
but  we  find  no  reversible  error  in  the  record,  and  the  judgment  of  the 
trial  court  is  affirmed. 

Affirmed, 

ON  REHEARING. 

June  25,  1920. 

LATTIMORE,  Judge. — There  are  no  new  questions  raised  by  ap- 
pellant in  his  motion  for  rehearing.  He  again  insists  that  we  should 
not  have  sustained  the  action  of  the  trial  court  in  charging  on  pro- 
voking the  difficulty.  We  reviewed  these  matters  rather  fuUy  in  our 
former  opinion,  and  see  no  reason  to  change  our  conclusion.  We 
think  it  is  apparent  from  a  review  of  the  facts  in  the  case,  that  the 
State  was  justified  in  asking  that  a  charge  be  given  presenting  the 
right  of  imperfect  self-defense.  There  is  no  question  but  that  a  short 
time  before  the  fatal  difficulty,  there  had  been  an  encounter  between 
the  son  of  deceased  and  the  appellant,  which  came  very  near  involv- 
ing the  deceased  and  several  others  seriously.  It  is  beyond  question 
that  appellant,  with  his  three  brothers,  went  out  in  the  night-time,  and 
stopped  deceased  in  the  road,  and  that  appellant  said  he  went  kinder 
behind  the  others;   and  as  they  saw  deceased  approaching,  appellant 
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said  he  stopped  by  the  stick  with  which  the  fatal  blow  was  struck  be- 
cause he  was  afraid  of  deceased — afraid  he  would  have  trouble  with 
him.  It  is  also  admitted  that  when  deceased  came  up  he  wanted  to 
know  what  this  was  about,  and  that  appellant  accosted  him  and  ac- 
cording to  the  defensive  testimony  said  that  he  wanted  an  apology. 
It  is  claimed  by  appellant  that  deceased  replied  something  to  the 
effect  that  he  looked  like  apologizing,  and  started  at  appellant  with 
a  knife.  It  thus  seems  clear  that  the  presence  and  conduct  of  ap- 
pellant caused  the  attack  upon  him  by  deceased,  whether  it  was  in- 
tended or  not.  This  being  true,  the  question  of  provoking  the  dif- 
ficulty would  not  be  improperly  submitted.  Branch's  Ann.  P.  C, 
p.  1093;  Winters  v.  State,  51  S.  W.  Rep.,  1110;  Smart  v.  State,  101 
S.  W.  Rep.,  990.  In  every  case  where  the  aets  and  conduct  of  the 
accused  are  the  cause  of  an  attack  upon  him,  it  is  a  question  of  fact 
under  appropriate  instructions,  whether  his  acts  and  conduct  were 
for  the  purpose  of  provoking  a  difficulty  or  not  or  were  reasonably 
calculated  to  provoke  such  Circumstances  alone  may  be  often  of  suf- 
ficient cogency  to  justify  a  charge  on  provoking  a  difficulty.  Roger* 
V.  State,  71  Texas  Crim.  Rep.,  271.  159  S  W.  Rep..  44;  Tate  v.  State, 
35  Texas  Crim.  Rep.,  235.  Conduct  of  the  accused  alone  may  raise 
the  issue  of  provoking  a  difficulty  Taylor  v.  State,  47  Texas  Crim. 
Rep.,  122.  We  see  no  reversible  error  in  the  action  of  the  trial  court 
in  this  particular. 

Appellant  also  again  urges  his  objection  to  a  certain  portion  of  a 
paragraph  of  the  court's  charge.  We  are  unable  to  agree  with  this 
contention,  and  think  we  correctly  decided  the  matter  in  the  original 
opinion. 

Appellant  also  renews  his  objection  to  the  admission  of  testimony 
that  a  short  time  before  the  fatal  difficulty,  he  cut  the  rubber  tires 
on  the  buggy  belonging  to  deceased,  and  put  parts  of  peaches  on  the 
seat  of  said  buggy.  There  seems  no  question  but  that  such  testimony 
would  be  admissible  upon  the  issue  of  malice,  and  to  show  appel- 
lant's state  of  mind  toward  deceased  and  his  son,  both  of  whom 
were  involved  in  the  fatal  difficulty,  as  well  as  the  difficulty  that  al- 
most immediately  preceded  it. 

We  have  found  no  reversible  error  in  said  motion  for  rehearing, 
and  same  will  be  overruled. 

Overruled. 
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Will  Barber  v.  The  State. 

No.  5634.    Decided  June  25.  1920. 

1. — ^Murder^-Newly    Discovered   Evideiice— Proper    DiUgonce — ^Witness— Con- 
vict 

Where  it  was  not  known  to  the  defense  at  the  time  of  the  trial  that 
the  chief  State's  witness  was  a  convict,  and  said  witness  declared  on  the 
stand  that  he  was  never  convicted  in  his  life,  and  it  became  known  there- 
after that  he  was  a  convicted  felon  and  that  his  testimony  on  the  trial  was 
most  material,  and  that  he  had  perjured  himself  by  stating  that  he  was  not 
a  convict,  a  new  trial  should  have  been  granted. 

2. — Same — ^Provoking  Difficulty — ^Manslaughter. 

Where  upon  trial  of  murder,  the  issue  of  manslaughter  as  incident  to 
the  law  of  provoking  the  difficulty  was  raised,  a  charge  should  have  beec 
given  on  the  law  of  manslaughter. 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried  belov? 
before  the  Honorable  C.  W.  Robinson. 

Appeal  from  a  conviction  of  murder;  penalty,  twenty-five  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M.  Owsley^  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  appellant  is  under  a  sentence  of  confine- 
ment in  the  penitentiary  for  twenty-five  years  for  the  offense  of 
murder.  The  State's  theory  and  testimony  is  that  the  appellant 
maintained  illicit  relations  with  the  wife  of  deceased  before  her  mar- 
riage, and  continued  them  during  the  absence  of  the  deceased  in  the 
army;  that  upon  the  return  of  the  deceased  appellant  went  to  his 
.  home  and  insisted  upon  continuing  thes<^  relations  Testimony 
was  given  that  upon  this  occasion  a  controversy  of  some  warmth  took 
place,  in  which  appellant,  the  deceased  and  his  wife,  and  some  rela- 
tives took  part.  The  deceased  and  appellant  left  the  house,  went  out 
on  the  street,  and  shortly  thereafter  the  appellant  fired  two  shots, 
killing  deceased.  Appellant  testified,  denying  that  his  object  in  go- 
ing to  the  premises  was  that  claimed  by  the  State,  and  denying  the 
acts  and  conduct  attributed  to  him  by  the  State's  witnesses,  claiming 
that  he  visited  the  house  to  obtain  some  clothes  that  he  had  left  there ; 
that  when  he  left  deceased  followed  him,  stating  that  he  had  heard 
that  appellant  had  been  living  with  his  wife  during  bis  absence,  and 
that  he  didn't  want  him  to  fool  with  her  any  more,  and  if  he  did,  they 
would  have  trouble,  to  which  appellant  replied  there  would  be  no 
trouble,  stating:  **She  married  on  me,  and  I  would  not  be  sur- 
prised if  she  doesn  't  hustle  on  you. ' '    The  deceased,  according  to  ap- 
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pellanty  was  enraged  by  this  remark,  and  advanced  with  an  open 
knife,  saying:  '*You  son-of-a-bitch,  you  shan't  say  that,"  upon  which 
appellant  drew  his  pistol  and  fired. 

One  of  the  State  witnesses,  William  Nathan,  testified  to  various 
facts  supporting  the  State's  theory,  and  controverting  that  of  the 
appellant.  From  his  testimony  it  appeared  that  while  at  the  home 
of  deceased,  appellant  did  insist  upon  sleeping  with  the  wife  of  the 
deceased;  that  he  caused  her  to  pull  off  her  clothes  and  lie  down  on 
the  bed  with  him;  that  when  deceased  insisted  upon  his  leaving, 
stating  that  he  wanted  to  go  to  bed,  the  appellant  replied:  "If  you 
go  to  bed,  we  will  all  sleep  in  Hell."  He  also  testified  that  he  saw 
the  appellant  and  the  deceased  upon  the  street  after  they  left  the 
house;  that  when  he  walked  up  the  appellant  drove  him  off,  and 
told  him:  **6o  on,  this  is  none  of  your  business;"  that  he  stepped 
across  the  street,  and  soon  after  heard  the  shots;  that  immediately 
after  the  shooting  he  went  to  the  deceased  and  assisted  in  carrying 
him  to  the  house,  and  that  he  found  no  knife.  He  also  testified  that 
he  heard  the  parties  talking,  but  could  not  tell  what  they  said.  Ap- 
pellant claimed  that  he  did  not  drive  the  witness  away,  but  that  de- 
ceased told  him  to  go  ahead.    This  the  witness  disputed. 

The  appellant  sought  a  new  trial  upon  the  ground  that  he  had  dis- 
covered since  the  trial  that  the  witness  Nathan  was  a  convicted  felon, 
and  the  refusal  of  the  court  to  award  the  new  trial  is  before  us  for 
review.  It  was  clearly  made  to  appear  upon  the  hearing  in  connec- 
tion with  the  motion  for  a  new  trial  that  the  witness  William  Nathan 
had  been  convicted  of  burglary,  but  at  the  time  was  going  under  the 
name  of  M.  J.  Jones,  and  his  conviction  was  under  that  name.  It 
w^as  further  shown  by  the  testimony  of  one  of  the  police  officers  of 
the  city  of  Houston  that  since  the  trial  the  witness  had  admitted  his 
identity  with  the  Jones  named  in  the  judgment  of  conviction.  It 
was  shown  that  appellant  had  no  acquaintance  with  the  witness,  and 
no  knowledge  that  he  had  gone  by  the  name  of  Jones,  or  been  con- 
victed under  that  name,  and  that  his  attorney  had  no  such  knowl- 
edge, but  that  on  the  eve  of  the  trial  they  received  some  information 
to  the  effect  that  the  witness  was  a  convict,  and  immediately  insti- 
tuted an  investigation  to  determine  the  truth  of  this  information, 
and  in  pursuit  of  this  inquiry  the  attorney  for  the  appellant  sought 
during  the  trial  to  interview  the  witness,  that  he  caused  the  police 
authorities  and  detectives  to  make  inquiry,  and  endeavored  to  ascer- 
tain the  truth  about  the  matter,  and  caused  an  investigation  of  the 
criminal  records  available  and  a  comparison  with  the  witness,  but 
was  unable  to  obtain  evidence  to  verify  the  rumor  that  he  had  been 
convicted.  W^hen  the  witness  was  put  upon  the  stand,  he,  respond- 
ing to  the  examination  by  the  State's  attorney,  declared  that  he  had 
never  been  convicted  in  his  life.  We  do  not  think  the  diligence  wai 
insufficient  (Garden  v.  State,  62  Texas  Crim.  Rep.,  545) ;  nor  can  it 
be  said  that  the  testimony  of  the  witness  was  not  upon  material  facts. 
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In  effect  and  detail,  it  is  contradictory  to  appellant's  theory  and 
testimony.  It  is  opposed  to  the  theory  of  innocence.  It  puts  the  ap- 
pellant in  the  position  of  going  to  the  home  of  deceased  and  brazenly 
demanding  that  he  be  permitted  to  sleep  with  the  wife  of  deceased. 
It  puts  into  his  mouth  the  words:  **If  you  go  to  bed,  we  will  all 
sleep  in  Hell,"  words  which  the  appellant  claims  that  he  did  not  use. 
and  which,  if  used,  amounted  under  the  circumstances  to  a  threat, 
and  tended  to  show  that  the  appellant  was  acting  in  disregard  of 
social  duty,  and  was  bent  on  mischief.  Under  the  statute  making 
newly  discovered  evidence  one  of  the  grounds  for  a  new  trial,  the 
court  has  on  numerous  occasions  ordered  reversals  where  it  was  con- 
clusively shown  by  the  newly  discovered  evidence,  or  the  admission 
of  the  state's  witness,  that  material  testimony  given  by  him  upon  the 
trial  was  through  mistake  of  fact.  Estrada  v.  State,  29  Texas  Crim. 
App.,  170;  Heskew  v.  State,  14  Texas  Crim.  App.,  608;  Brown  v. 
State,  42  Texas  Crim.  Rep.,  176;  Branch's  Annotated  Texas  Penal 
Code,  sec.  205.  In  the  case  before  us  the  witness  was  incompetent 
to  testify — made  so  by  statute.  C.  C.  P.,  Art.  788.  His  testimony, 
if  the  truth  had  been  known,  could  not  have  been  used.  Long  v.  State, 
10  Texas  Crim.  App.,  198.  If  he  had  not  falsely  sworn  that  he  had 
not  previously  been  convicted,  the  judgment  of  conviction  would  have 
barred  his  testimony.  We  have  held,  as  above  stated,  that  where  it 
is  made  plain  upon  motion  for  a  new  trial  that  a  witness  has  falsely 
stated  facts  material  against  the  accused  through  mistake,  that  re- 
lief may  be  had  by  the  production  of  newly  discovered  evidence  to 
this  effect.  In  the  instant  case,  the  testimony  could  not  have  been 
given  at  all  except  for  the  perjury  of  the  witness  as  to  his  qualifica- 
tion. The  testimony  he  gave  was  damaging.  The  extent  to  which 
it  contributed  to  the  infliction  of  the  heavy  penalty  assessed  against 
the  appellant  cannot  be  determined,  but  the  wrong  done  him  can  be 
corrected,  and  we  think  ought  to  be  corrected  by  reversing  the  judg- 
ment because  a  ne^  trial  was  not  accorded  him. 

The  court  submitted  the  issues  of  murder  and  perfect  self-defense, 
and  an  exception  to  the  charge  was  reserved  for  the  failure  to  sub- 
mit the  law  of  manslaughter.  A  correct  submission  of  the  case,  we 
think,  would  have  required  a  charge  qualifying  the  right  of  self- 
defense  by  an  instruction  on  the  law  of  provoking  the  difficulty,  ac- 
companied by  an  instruction  advising  the  jury  under  what  circum- 
stances they  might  be  authorized  to  reduce  the  grade  of  the  homi- 
cide to  that  of  manslaughter,  if  the  deceased  was  provoked  to  at- 
tack the  appellant  by  the  language  used  by  the  appellant  with  refer- 
ence to  the  wife  of  deceased.  The  appellant  having  failed,  in  the 
manner  provided  by  law,  to  direct  the  attention  of  the  trial  judge  to 
the  fact  that  the  law  of  manslaughter,  so  far  as  it  pertained  to  the 
case,  was  that  incident  to  the  law  of  provoking  the  difficulty,  and  he 
having,  without  objection,  availed  himself  of  the  benefit  of  a  charge 
submitting  the  unqualified  right  of  perfect  self-defense, 
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lege  after  verdict  of  successfully  attacking  the  court 's  charge  is  doubt- 
ful. The  judgment,  however,  should  be  reversed  upon  the  grounds 
stated  with  reference  to  the  motion  for  a  new  trial,  and  upon  an- 
other trial,  upon  similar  facts,  the  law  of  provoking  the  diflBculty 
should  be  given. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


J.  B.  Steele  v.  The  State. 

No.  5693.     Decided  March  3,  1920. 

Rehearing  granted  June  25.  1920. 

1. — ^Placing  Poison  in  Water  With   Intent  to  Injure  and  KUl— Evidence— i 
Strychnine — ^Identity  of  Receptacle. 

■Upon  trial  of  murder  there  was  no  error  in  admitting  testimony  of  the 
chemist  who  analyzed  the  substance  found  in  the  alleged  poisoned  water, 
which  was  contained  in  a  certain  bottle  on  his  desk  and  which  was  suffi- 
ciently identified  as  that  containing  the  powder  mixed  In  the  water  to  kill 
the  injured  party. 

2.^-Same — ^Husband  and  Wife — ^Acts  and  Declarations  of  Wife. 

Where  upon  trial  of  placing  poison  In  water  with  Intent  to  injure  and 
kill,  the  evidence  developed  that  defendant's  wife  and  defendant  acted  to- 
gether in  the  alleged  commission  of  the  crime,  there  was  no  error  in  ad- 
mitting testimony  as  to  the  acts  and  declarations  of  the  said  wife,  all  of 
which  were  out  of  his  presence  and  hearing 

3— Same — Rule  Stated— Husband  and  Wife — Conspiracy. 

A  husband  and  wife  can  conspire  together  to  commit  an  offense  so  as 
that  the  acts  and  declarations  of  either  spouse,  not  on  trial,  may  be  admis- 
sible against  the  other  who  is  on  trial.  Following  Cox  v.  State,  8  Texas 
Crim.  App..  256.  and  other  cases. 

4. — Same— Conspiracy — Circumstantial   Evidence — Co-conspirators. 

A  conspiracy  may  be  shown  by  circumstantial  evidence,  as  may  anv 
part,  as  well  as  the  whole,  of  a  criminal  enterprise  Following  Little  v. 
State,  31  Texas  Crim.  Rep..  493,  and  other  cases;  and  the  acts  and  declara- 
tions of  co-conspirators  in  pursuance  of  a  common  design,  though  made  in 
the  absence  of  the  one  on  trial,  are  admissible  In  evidence  against  him,  If 
made  pending  the  conspiracy. 

5. — Same — Conspiracy — Evidence — Aliunde — ^Practice   in  District   Court. 

It  is  not  necessary  that  a  conspiracy  be  established  aliunde,  before  the 
acts  and  declarations  of  the  co-conspirators,  made  In  the  absence  of  the 
accused  become  admissible  In  evidence,  but  the  trial  court  must  affirmative* 
ly  charge  the  jury  that  they  must  not  consider,  as  against  the  accused  on 
triaL  the  acts  and  declarations  of  the  alleged  co-conspirator,  ^unless  it  be 
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shown  beyond  a  reasonable  doubt  that  there  was  in  fact  a  conspiracy  or 
an  acting  together  of  said  parties  in  such  criminal  enterprise.  Following 
Arnold  v.  State,  9  Texas  Crim.  App.,  435,  and  other  cases,  and  where  the 
court  complied  with  this  rule,  there  was  no  reversible  error. 

6. — Same— Charge  of  Court — Weight  of  Evidence. 

The  charge  of  the  court,  which  instructed  the  jury  that  if  any  other 
person  than  defendant  mixed  and  mingled  the  noxious  portion,  was  not  a 
charge  on  the  weight  of  the  evidence  under  the  facts  of  the  instant  case. 

7. — Same— Requested  Charge— Practice  on  Appeal. 

Where  defendant  requested  a  charge  to  the  effect  that  unless  tb^ 
Jury  believed  beyond  a  reasonable  doubt  that  the  white  substance  found  in 
the  water  was  strychnine,  the  defendant  should  be  acquitted,  and  the  court's 
main  charge  covered  this  phase  of  the  case  completely,  there  was  no  error 
ill  refusing  the  requested  charge. 

8 — Same — Conspiracy — Charge  of  Court — Requested  Charge. 

Where  upon  trial  of  mixing  a  poisonous  substance  with  water  to  in- 
jure another,  the  evidence  raised  the  issue  of  conspiracy  as  to  defendant 
and  his  wife,  and  the  court  gave  a  proper  charge  on  the  law  of  conspiracy, 
there  was  no  error  in  refusing  the  requested  charge  which  did  not  an- 
nounce the  correct  rule  of  law. 

9. — Same— Requested  Charge — ^Threats  by  Co-conspirators. 

Where  upon  trial  of  mixing  poison  with  water  to  injure  another,  the 
evidence  showed  a  conspiracy  between  defendant  and  his  wife  to  commit 
this  offense,  and  also  showed  threats  of  the  wife  against  the  party  named 
in  the  indictment,  all  of  which  was  material,  the  court  correctly  refused  a 
requested  charge  not  to  consider  any  of  the  alleged  threats  of  the  wife. 

10. — Same — ^Requested  Charges — ^Knowledge  by  Injured  Party  Not  Necessary. 

There  was  no  error  in  refusing  a  requested  charge  that  the  Jury  must 
believe  that  the  alleged  injured  party  did  not  know  of  the  mixing  of  the 
poison  with  the  water. 

11. — Same — ^Newly  Discovered  Evidence — ^Attorney  and  Client — Affidavits. 

Where  the  supporting  affidavits  to  the  motion  for  new  trial,  on  account 
of  newly  discovered  evidence,  were  sworn  to  before  one  of  defendant's  attor- 
neys, they  cannot  be  considered  on  appeal. 

12.^— Same— Rehearing — Continuance— Practice  on  Appeal. 

Where  it  appeared,  on  appeal  from  a  conviction  of  placing  poison  in 
water  with  intent  to  injure  and  kill  the  person  named  in  the  indictment, 
that  the  trial  court  overruled  an  application  for  continuance  on  account  of 
the  absence  of  defendant's  wife,  and  there  is  no  question  in  the  mind  of 
this  court  that  her  testimony  was  of  a  material  character  and  that  if  she 
had  testified  the  result  might  have  been  different,  the  Judgment  is  reversed 
and  the  cause  remanded. 

Appeal  from  the  District  Court  of  Cass.  Tried  below  before  the 
Honorable  H.  F.  O'Neal. 

Appeal  from  a  conviction  of  mixing  poison  in  water  to  injure  and 
kill  another;  penalty,  four  years  imprisonment  in  the  penitentiary. 
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Bartlett  &  Potman  and  Cunningham,  McMahon  dt  Lipscomb,  for 
appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  conspiracy:  Arensman  v.  State,  79  Texas  Crim.  Rep., 
551;  Eggleston  v.  State,  59  id.,  551;  Gracy  v.  State,  57  id.,  70;  Smith 
V.  State,  46  id.,  276;  Smith  v.  State,  48  id.,  240. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  District 
Court  of  Cass  County,  of  placing  poison  in  water,  with  intent  to 
injure  and  kill  J.  M.  McCormick,  and  his  punishment  fixed  at  four 
years  confinement  in  the  penitentiary. 

McCormick  was  the  station-agent  at  the  little  town  of  Avinger,  a 
station  on  the  M.,  K.  &  T.  Railway,  not  very  far  from  Jefferson.  Ap- 
pellant, J.  B.  Steele,  was  helper  at  said  station,  and  his  wife,  Mrs. 
Steele,  was  working  in  a  railroad  office  at  Jefferson.  There  seems  to 
have  been  in  the  breast  of  Mrs.  Steele,  a  desire  to  be  a  station  master 
herself,  and  to  hold  down  the  station  at  Avinger,  the  salary  of  which 
was  something  more  than  $100  per  month. 

Because  of  various  matters,  Mr.  McCormick  became  dissatisfied  with 
appellant's  work,  and  notified  him  that  his  services  would  be  dis- 
pensed with,  at  which  appellant  became  angry,  and  refused  to  quit  his 
job,  claiming  that  he  had  not  been  hired  by  McCormick,  and  that  the 
latter  had  no  right  to  discharge  him.  Appellant's  feeling  seems  to 
have  become  very  bitter,  and  to  have  been  shared  by  his  wife.  Various 
threats  of  both  parties  appear  in  the  record,  and  it  was  the  theory  of 
the  State  that  in  the  commission  of  this  offense,  the  husband  and  wife 
acted  together,  the  wife  procuring  the  poison  and  furnishing  it  to  the 
husband,  who  placed  it  in  the  water  at  the  station  of  Avinger.  It  is 
claimed  that  the  poison  was  placed  in  the  water  in  the  station  on  Sun- 
day, the  30th  of  September,  1917.  A  witness  for  the  State  drank  a 
small  quantity  of  said  water  on  Monday  morning  following,  and  per- 
ceiving its  bitter  taste,  threw  the  remainder  of  that  which  he  had 
taken  from  the  cooler,  away,  and  called  Mr.  McCormick 's  attention 
to  the  facts.  An  examination  of  the  cooler  disclosed  a  quantity  of 
white  powder  fioating  on  the  ice  on  top  of  the  water,  and  some  of  this 
powder  was  sent  in  a  bottle  by  Dr.  J.  W.  Peebles,  to  a  chemist  in 
Dallas,  by  whom  it  was  analyzed  and  pronounced  strychnine.  The 
witness  who  took  one  swallow  of  the  water  described  his  feeling  re- 
sulting from  taking  the  same.  This  is  a  sufficient  statement  of  the 
facts. 

Appellant  was  tried  at  the  September  term,  1917,  of  said  court,  and 
then  made  his  first  application  for  a  continuance,  because  of  the  ab- 
sence of  his  wife  and  one  Sims,  said  application  being  overruled.  We 
might  content  ourselves  with  observing  that  no  bill  of  exception  was 
reserved  by  appellant  to  this  action  of  the  trial  court.  We  have  al- 
ways held  it  to  be  necessary,  in  order  to  procure  a  review  of  such 
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action  by  this  Court,  that  appellant  take  his  bill  of  exceptions  to  the 
overruling  of  his  application  for  continuance.  Merely  raising  the 
question  in  a  motion  for  a  new  trial,  is  not  sufficient.  Trevino  v.  State, 
38  Texas,  Crim.  Rep,,  64;  Green  v.  State,  49  Texas  Grim.  Rep.,  647; 
Branch's  Ann.  Penal  Code,  Sec.  304,  and  authorities. 

It  further  appears  that  this  case  was  tried  at  a  former  term  of  said 
court,  and  that  at  said  time  the  wife  of  appellant  was  present,  and 
notwithstanding  the  State  used  the  same  evidence  as  the  application 
for  continuance  contended  would  be  relied  on  in  the  instant  trial,  the 
wife  was  not  then  placed  on  the  witness  stand,  or  used  as  a  witness. 

We  further  observe,  as  to  her  alleged  inability  to  attend  court  at  the 
instant  trial,  that  it  appears  that  she  underwent  an  operation  in  Dal- 
las for  female  troubles  in  June,  1919,  approximately  three  months  be- 
fore the  date  of  this  trial,  and  that  when  this  case  was  called  in 
September,  1919,  she  was  living  in  Ft.  Worth,  and  had  been  going 
back  and  forth  in  an  automobile  from  Ft.  Worth  to  Dallas,  a  dis- 
tance of  some  thirty  miles,  for  treatment.  Nothing  in  the  action  of 
the  trial  court  in  overruling  said  application,  presents  any  tenable 
ground  for  our  review. 

By  proper  bills  of  exception,  appellant  complains  of  the  admission 
of  the  testimony  of  N.  C.  Hamner,  the  chemist  who  analyzed  the  sub- 
stance found  in  the  alleged  poisoned  water.  Mr.  Hamner  lived  in 
Dallas,  and  stated  that  on  the  morning  of  October  2,  1917,  he  found 
on  his  desk  a  bottle,  whose  content  was  analyzed  by  him  and  found  to 
be  strychnine.  Appellant's  objections  were  based  on  the  lack  of 
identification  of  the  said  bottle,  and  the  failure  to  show  proper  custody 
of  same  from  the  time  that  the  alleged  poisonous  substance  was  placed 
therein,  until  the  same  reached  the  witness  Hamner. 

Dr.  Peebles  testified  that  he  removed  some  of  the  powder  from  the 
alleged  poisoned  water,  placed  the  same  in  a  bottle,  sealed  it  up,  and 
mailed  it  by  registered  mail  to  Dallas,  to  Dr.  Webb,  Chief  Surgeon 
of  the  M.,  K.  &  T.  Railway ;  that  said  bottle  was  sealed,  by  pasting 
paper  across  the  top;  that  it  was  sent  on  September  30,  1917.  This 
witness  also  identified  the  bottle  testified  about  by  witness  Hammer 
as  the  same  one  sent  by  him  to  Dr.  Webb,  and  containing  the  sub- 
stance taken  from  the  water  cooler.  The  witness  Hamner  testified 
that  when  he  found  the  bottle  on  his  desk  on  October  2,  he  made  some 
inquiry,  and  ascertained  that  the  bottle  had  come  from  the  office  of 
Doctors  Webb  &  Knott,  who  were  surgeons  for  the  M.,  K.  &  T.  Rail- 
road; that  when  he  first  saw  the  bottle,  it  was  sealed  up,  by  having 
paper  placed  over  the  top ;  that  after  making  a  chemical  analysis  of 
the  contents  of  the  bottle,  he  gave  same  to  the  district  attorney.  His 
identification  of  the  bottle  which  he  found  on  his  desk,  and  in  which 
he  found  strychnine,  was  positive. 

We  think  this  sufficient  to  take  the  question  of  the  identity  of  the 
bottle  and  its  contents,  to  the  jury.  The  case  was  one  of  circumstantial 
evidence,  and  the  court  instructed  the  jury  fully  as  to  the  law  of  this 
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character  of  evidence.  No  exceptions  seem  to  have  been  taken  to  that 
part  of  the  court's  charge,  and  no  special  instruction  was  asked  rel- 
ative to  the  identity  of  said  bottle  or  its  contents. 

Appellant's  bills  of  exception  Nos.  2  to  8  inclusive,  relate  to  testi- 
mony as  to  the  acts  and  declarations  of  the  wife  of  appellant,  most  of 
which  were  out  of  his  presence  and  hearing.  The  matter  so  com- 
plained of  may  be  briefly  stated:  The  witness  Stebler  testified  that 
he  was  a  druggist,  and  sold  Mrs.  Steele  certain  strychnine  in  the 
latter  part  of  September,  1917 — some  time  between  the  25th  and  30th 
of  said  month.  Appellant's  objection  to  this  appears  in  his  bill  No.  2. 
Mrs.  Howell  testified  that  Mrs.  Steele  had  strychnine  a  short  time  be- 
fore the  alleged  poison  was  found  in  the  water  at  Avinger,  and  that 
said  Mrs.  Steele  told  her,  witness,  that  appellant  rang  her  up  and  told 
her  to  buy  it  and  send  it  to  him  to  kill  some  rats;  further,  that  Mrs. 
Steele  told  her  that  McCormick  had  not  treated  appellant  right ;  that 
he  would  not  put  appellant  to  work,  and  that  she  would  see  that  she 
had  revenge  out  of  McCormick,  if  it  took  her  life-time  to  get  it; 
further,  that  on  the  morning  after  the  alleged  poisonous  substance  was 
found  in  the  water,  witness  went  to  appellant's  room  to  call  said  wife, 
not  knowing  that  appellant  was  there;  that  the  room  door  was  ajar, 
and  hearing  nothing,  she  pushed  the  door  open,  and  appellant  and 
his  wife  were  standing  close  together  and  talking  low;  that  they 
seemed  amazed,  and  looked  scared  like  to  her.  This  appears  in  Bill 
No.  3. 

Mr.  Howell  testified  that  a  short  time  before  the  occurrence  of  the 
finding  of  the  supposed  poison  in  the  water,  he  heard  Mrs.  Steele  say 
she  had  a  letter  from  appellant,  asking  her  to  send  some  strychnine  up 
there ;  that  he  wanted  to  kill  some  rats.    This  appears  in  Bill  No.  4. 

The  witness  Myers  testified  that  Mrs.  Steele  told  him  that  she  was 
going  to  fix  McCormick  .  .  .  going  to  get  his  job  .  .  .  that 
her  husband  did  net  lik^  McCormick,  and  she  did  not  like  him  .  . 
that  she  would  get  even  with  him  .  .  .  that  a  few  nights  before 
something  was  put  in  the  water  at  Avinger,  Mrs.  Steele  went  to 
Avinger  in  a  car  .  .  .  that  Mrs.  Steele  told  him  before  that  that 
she  wanted  the  Avinger  office ;  that  she  wanted  it  herself,  and  that  she 
asked  witness  if  he  thought  her  qualified  to  fill  it.  This  appears  in 
Bill  No.  5. 

The  witness  Minnie  Davis  testified  that  in  September,  1917,  Mrs. 
Steele  showed  her  a  box  with  a  white  powder  in  it,  which  she  said  was 
strychnine;  that  Mrs.  Steele  went  to  Avinger  a  few  nights  before  it 
was  claimed  something  was  found  in  the  water  at  the  station.  This 
appears  in  Bill  No.  6. 

The  witness  Hicks  testified  that  a  few  nights  before  it  is  claimed 
that  the  water  was  poisoned,  Mrs.  Steele  went  with  him  and  others  in 
a  car  from  Jefferson  to  Avinger,  but  did  not  come  back  with  them; 
that  she  got  out  of  the  ca?at  the  depot  at  Avinger.  This  appears  in 
Bill  No.  7. 
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The  witness  Harrison  stated  that  a  few  days  prior  to  the  water 
poisoning  occurrence,  he  saw  Mrs.  Steele  at  his  hotel  at  Avinger ;  that 
she  came  to  the  hotel  about  sunup  one  morning,  and  stayed  until  the 
evening  or  night  train;  that  she  talked  some  about  McCormick's  books 
and  express  matters,  and  said  she  rated  him  a  very  ungrateful  man, 
and  that  he  was  ungrateful  in  the  way  he  was  doing  down  there. 
.  .  .  and  said  something  to  the  effect  that  she  did  not  think  his 
job  would  last  long.    This  appears  in  Bill  No.  8. 

It  is  thus  shown  by  said  bills  of  exception  that  the  State  introduced 
evidence  of  the  acts,  conduct,  and  declarations  of  Mrs.  Steele,  which, 
according  to  the  State's  theory,  showed  that  she  was  acting  with  ap- 
pellant in  procuring  and  using  the  alleged  poison,  with  the  intent  to 
kill  or  injure  McCormick,  and  that  they  were  co-conspirators;  and 
upon  this  ground,  the  State  claimed  such  evidence  was  admissible. 

Appellant's  obiections  in  each  bill,  appear  to  be  the  same,  and  are 
to  the  effect  that  the  testimony  calls  for  acts  and  conversations  of  the 
wife  upon  issues  not  made  by  appellant;  the  said  wife  not  being  a 
witness,  that  said  testimony  was  but  hearsay,  and  that  no  conspiracy 
between  the  husband  and  wife  was  shown,  or  attempted  to  be  shown. 

Can  a  husband  and  wife  conspire  together  to  commit  an  offense  so 
as  that  the  acts  and  declarations  of  either  spouse,  not  on  trial,  may  be 
admissible  against  the  other  who  is  on  trial  ?  We  think  this  question 
must  be  answered  in  the  affirmative,  under  the  authorities  in  this 
State.  Cox  v.  State,  8  Texas  Crim.  App.,  256 ;  Cook  v.  State,  22  Texas 
Crim.  App.,  511 ;  Smith  v.  State,  45  Texas  Crim.  Rep.,  267 ;  Smith  v. 
State,  48  Texas  Crim.  Rep.,  233. 

We  are  also  of  opinion  that  a  conspiracy  may  be  shown  by  circum- 
stantial evidence,  as  may  any  part  as  well  as  the  whole  of  a  criminal 
enterprise.  Thompson  v.  State,  76  Texas  Crim.  Rep.,  417,  178  S.  W. 
Rep.,  1192;  Luttrell  v.  State,  31  Texas  Crim.  Rep.,  493;  Cameron  v. 
State,  69  Texas  Crim.  Rep,,  439,  153  S.  W.  Rep.,  867 ;  Yantis  v.  State, 
65  Texas  Crim.  Rep.,  564,  144  S.  W.  Rep.,  947;  Bailey  v.  State,  65 
Texas  Crim.  Rep.,  1,  144  S.  W.  Rep.,  996. 

The  acts  and  deliberations  of  a  co-conspirator  in  pursuance  of  a 
common  design,  though  made  in  the  absence  of  the  one  on  trial,  are 
admissible  in  evidence  against  him,  if  made  pending  the  conspiracy. 
Page  648,  Vernon's  C.  C.  P.,  Sec.  109,  et  seq. 

It  is  not  necessary  that  a  conspiracy  be  established  aliunde^  before 
the  acts  and  declarations  of  the  co-conspirators,  made  in  the  absence  of 
the  accused,  become  admissible  in  evidence.  If  such  were  the  rule, 
there  would  be  no  need  for  admitting  against  the  accused  on  trial, 
such  acts  and  declarations  of  co-conspirators.  The  case  would  be  al- 
ready made  out.  We  are  of  opinion,  however,  that  there  must  be 
testimony  other  than  that  of  declarations  of  co-conspirators,  which 
will  tend  to  show  an  acting  together  of  the  parties,  and  unless  there 
be  such  evidence  other  than  such  declarations,  the  conspiracy  is  not 
made  out.    We  also  think  that  in  every  case  where  the  issue  of  con- 
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spiracy  is  contested,  the  trial  court  must  aflSrmatively  charge  the  jury 
that  they  must  not  consider  as  against  the  accused  on  trial,  the  acts 
and  declarations  of  the  alleged  co-conspirators,  unless  it  be  shown 
beyond  a  reasonable  doubt  that  there  was  in  fact  a  conspiracy  or  an 
acting  together  of  said  parties  in  such  criminal  enterprise.  Arnold 
V.  State,  9  Texas  Crim.  App.,  435 ;  Dungan  v.  State,  39  Texas  Crim. 
Rep.,  115;  Luttrell  v.  State,  31  Texas  Crim.  Rep.,  493;  Serrato  v. 
State,  74  Texas  Crim.  Rep.,  413,  171  S.  W.  Rep.,  1133.  The  court  in 
the  instant  case,  gave  such  charge.  The  testimony  showed  closely  re- 
lated acts  of  the  wife ;  that  she  bought  strychnine  shortly  before  the 
alleged  attempted  poisoning,  and  that  she  said  appellant  told  her  to 
get  it ;  that  she  went  to  Avinger  just  before  said  occurrence.  It  fur- 
ther appears  in  the  record  that  the  alleged  poison  was  found  in  the 
water  on  Monday  morning,  and  that  on  the  night  before,  appellant 
said  to  a  witness,  referring  to  McCormick,  that  the  son-of-a-bitch 
would  not  live  more  than  thirty-six  hours.  We  conclude  that  the  trial 
court  did  not  err  in  admitting  testimony  as  to  the  acts  and  declarations 
of  the  wife,  upon  the  theory  that  she  was  a  co-conspirator. 

Appellant  excepted  to  that  paragraph  of  the  court's  charge,  as 
follows : 

**You  are  further  instructed  that  if  you  believe  from  the  evidence  or 
have  reasonable  doubt  that  some  other  person  other  than  J.  E.  Steele 
mixed  and  mingled  the  noxious  potion  and  substance,  if  any,  with 
water,  then,  in  that  event,  you  will  find  the  defendant  not  guilty.*' 

The  ground  of  the  exception  to  the  above  is  that  said  charge  is  on 
the  weight  of  the  evidence,  and  assumed  that  the  white  substance 
found  in  the  water  was  poison.  We  cannot  agree  with  appellant.  It 
was  not  controverted  that  on  the  occasion  in  question  there  was  a 
white  powder  placed  in  the  water  by  some  one,  and  that  said  powder 
was  bitter  to  the  taste.  The  only  possible  ground  for  this  contention 
of  appellant,  must  be  based  on  the  use  of  the  word  '* noxious*'  in 
said  charge,  and  we  are  unable  to  find  where  such  word  is  held  to 
mean  poison  or  poisonous,  and  we  think  the  criticism  of  the  charge 
unwarranted.  In  this  connection,  we  observe  that  in  his  special 
charge  No.  2,  appellant  refers  to  the  substance  which  was  placed  in 
the  water,  as  strychnine. 

Appellant  also  asked  that  a  special  charge  be  given  to  the  effect 
that  unless  the  jury  believe  beyond  a  reasonable  doubt  that  the  white 
substance  found  in  the  water  was  strychnine,  appellant  should  be 
acquitted.  This  charge  was  refused  upon  the  ground  that  it  was 
covered  in  the  main  charge.  Referring  to  the  main  charge,  we  see 
that  the  court  confined  the  question  of  the  poisonous  substance 
throughout,  to  whether  or  not  the  same  was  strychnine. 

On  the  question  of  conspiracy,  the  trial  court  charged  as  follows: 

''You  are  instructed  that  you  cannot  consider  the  acts  and  declara- 
tions of  Mrs.  J.  B.  Sjteele  made  to  Quill  Howell,  Mrs.  Quill  Howell, 
E.  W.  Stebler,  A.  R.  Myers,  Leonard  Hicks  or  Miss  Minnie  Davis  if 
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any  such  statement  were  made  for  any  purpose  whatsoever,  unless 
you  should  first  find  from  the  evidence  beyond  a  reasonable  doubt  that 
J.  B.  Steele,  the  defendant,  conspired  with  Mrs.  J.  B.  Steele  to  mingle 
and  cause  to  be  mingled  with  a  certain  drink,  to-wit,  water,  a  certain 
poison,  to-wit,  strychnine,  with  the  intent  then  and  there  and  thereby 
to  injure  or  kill  J.  H.  McCormick,  as  alleged  in  the  indictment ;  and 
if  you  should  find  that  said  conspiracy  was  so  formed,  then  the  acts 
and  declarations  of  Mrs.  J.  B.  Steele  could  be  considered  by  the  jury 
in  passing  upon  the  animus  and  intent  and  purpose  of  the  defendant 
in  committing  the  crime,  if  he  did  commit  it,  and  for  no  other  pur- 
pose. 

You  are  further  instructed  that  before  the  acts  and  declarations  of 
Mrs.  J.  B.  Steele  can  be  used  as  evidence  it  must  be  shown  beyond  a 
reasonable  doubt  that  a  conspiracy  existed  between  Mrs.  J.  B.  Steele 
indictment,  and  if  there  is  a  reasonable  doubt  as  to  the  existence  of 
such  a  conspiracy,  the  acts  and  declarations  of  Mrs.  J.  B.  Steele  can- 
not be  considered  by  you  for  any  purpose." 

To  this  charge,  appellant  excepted,  and  asked  the  following  special 
charge : 

*'I  charge  you,  gentlemen  of  the  Jury,  that  before  you  can  consider 
any  of  the  testimony  of  the  witnesses  A.  A.  Myers,  Quill  Howell,  Mrs. 
Quill  Howell,  Minnie  Davis,  Leonard  Hicks,  and  E.  W.  Stebler  as  to 
any  acts  or  conversations  with  the  wife  of  defendant,  you  must  be- 
lieve from  the  other  evidence  (other  than  such  acts  of  conversations 
with  the  wife  of  the  defendant)  that  she  and  the  defendant  had 
entered  into  a  conspiracy  to  commit  the  oflfense  charged  in  this  indict- 
ment prior  to  its  consummation,  if  any  there  was." 

This  the  trial  court  refused,  and  the  matter  is  presented  here  upon 
appellant's  contention  that  such  action  was  erroneous.  We  think  the 
charge  of  the  court  substantially  correct,  and  that  this  special  charge 
should  not  have  been  given.  The  same  seeks  to  announce  an  incorrect 
rule,  and  one  which,  if  engrafted  on  the  law  of  conspirators  and 
principals,  would  practically  destroy  all  power  to  introduce  the  acts, 
as  well  as  the  declarations  of  the  parties  themselves,  as  tending  to 
establish  their  acting  together.  Jones  v.  State,  83  Texas  Crim.  Rep., 
12,  214  S.  W.  Rep.,  322;  Branch's  Crim.  Law,  Sec.  245,  et  seq;  Mid- 
dleton  V.  State,  217  S.  W.  Rep.,  1046. 

Appellant  sought  by  special  charge  to  have  the  jury  told  that  they 
should  not  consider  any  of  the  alleged  threats  of  Mrs.  Steele,  as  testi- 
fied to  by  Mr.  Howell.  Mrs.  Howell,  and  Mr.  Myers.  Mrs.  Howell 
testified  that  Mrs.  Steele  said  she  would  have  revenge  out  of  McCor- 
mick, if  it  took  her  a  lifetime  to  get  it.  Mr.  Howell  testified  to  no 
threats.  Mr.  Myers  said  that  Mrs.  Steele  told  him  that  she  did  not 
like  McCormick ;  that  she  was  going  to  get  even  with  him ;  that  she  was 
going  to  fix  him ;  that  she  was  going  to  get  his  job.  That  Mrs.  Steele 
was  a  conspirator,  acting  with  her  husband  in  an  effort  to  kill  Mr. 
McCormick,  or  seriously  injure  him  by  poisoning  him,  was  a  question 
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I 
for  the  jury,  under  the  court's  instructions,  and  we  think  that  testi-  \ 

mony  of  her  threats,  as  well  as  her  acts,  which  shed  light  on  her  atti- 
tude in  the  matter,  was  material,  and  that  the  charge  was  properly 
refused. 

Appellant's  special  charge  No.  2,  to  the  effect  that  before  the  jury 
could  convict  him  they  must  believe  that  the  alleged  injured  party, 
McCormick,  did  not  know  of  the  mixing  of  the  strychnine  with  the 
water,  was  not  a  correct  statement  of  any  issue  raised  by  the  evidence 
in  this  record. 

Appellant  sought  a  new  trial,  setting  up  among  other  grounds, 
newly  discovered  evidence,  attaching  to  said  motion  certain  affidavits. 
Our  Assistant  Attorney  General  objects  to  our  consideration  of  said 
affidavits,  because  same  were  sworn  to  before  one  of  appellant's  at- 
torneys. (See  Branch's  Ann.  Penal  Code,  Sec.  194) ;  and  also  objects 
to  our  consideration  of  said  ground  of  newly  discovered  evidence, 
because  the  motion  for  new  trial  was  not  duly  sworn  to.  (See  Branch's 
Ann.  Penal  Code,  Sec.  193).  We  are  compelled  to  sustain  both  these 
objections,  and  the  question  of  newly  discovered  evidence  must  pass 
out. 

We  have  given  this  case  our  careful  and  patient  examination,  and 
find  no  reversible  error.    The  judgment  is  accordingly  affirmed. 

Affirmed. 

ON   REHEARING. 

June  25,  1920. 

LATTIMORE,  Judge. — In  this  case,  upon  a  careful  review  of  the 
facts  and  our  former  opinion,  we  have  concluded  that  possibly  we 
were  in  error  in  holding  that  the  trial  court  did  not  err  in  refusing  to 
grant  the  application  for  a  continuance,  on  account  of  the  absence  of 
appellant's  wife.  There  is  no  question  but  that  her  testimony  was  of 
an  excedingly  material  character,  and  that  if  she  had  been  present  and 
testified,  the  result  might  have  been  different.  Almost  all  of  the 
State's  testimony  tending  to  show  the  commission  of  this  offense  by 
the  appellant,  is  testimony  in  which  the  wife  is  involved  in  one  way 
or  another.  Being  unwilling  that  injury  should  be  done,  and  prefer- 
ring to  hold  against  possible  injustice,  we  have  concluded  that  we 
should  grant  this  motion,  and  it  is  accordingly  done ;  and  the  judgment 
of  affirmance  is  set  aside,  and  the  cause  is  reversed  and  remanded  for 
a  new  trial. 

Eeversed  and  remanded. 
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Arthur  Klepper  v.  The  State. 

No.  5616.    Decided  February  18,  1920. 

Rehearing  granted  June  25,  1920. 

1. — Sednctlon — ^Requested  Charge — Corroboration. 

Where  upon  trial  of  seduction  there  was  sufficient  corroboration  of 
prosecutrix,  the  court  correctly  refused  a  requested  charge  to  return  a  ver- 
dict of  not  guilty. 

2. — Same^Bequested  Charge— Weight  of  Evidence. 

A  requested  charge  that  the  fact  of  continuous  association  between  the 
accused  and  the  prosecutrix,  is  not  sufficient  evidence  to  corroborate  a 
promise  of  marriage  was  a  charge  on  the  weight  of  the  evidence,  and  was 
correctly  refused. 

3. — Same — Requested  Charge — ^Declarations  of  Prosecutrix— Subsequent  Dec- 
laration— Seduction. 

A  charge  requested  by  defendant,  that  no  acts,  statement  or  declara- 
tion of  the  prosecuting  witness  subsequent  to  the  alleged  seduction  could 
be  considered  by  them  as  corroborating  her  testimony,  was  correctly  refus- 
ed In  the  instant  case.  Distinguishing  Barnard  v.  State,  76  S.  W.  Rep., 
475. 

4. — Same— Requested  Charge— Chastity  of  Prosecutrix. 

Where  nothing  appeared  in  the  evidence  to  suggest  any  reflection  upon 
the  chastity  of  the  prosecutrix  or  that  she  consented  to  the  carnal  act  from 
anything  other  than  her  affections  and  her  reliance  upon  defendant's  prom- 
ise to  marry  her,  the  court  correctly  refused  a  requested  charge  that  if  the 
intercourse  resulted  from  lust,  etc.,  to  acquit  the  defendant.  Distinguishing 
Muhlhause,  56  Texas  Crim.  Rep.,  288. 

6. — Same — Requested  Charges — Charge  of  Court. 

There  was  no  error  in  the  refusal  of  the  court  to  give  requested  charges 
which  were  either  contained  in  the  main  charge  or  did  not  correctly  repre- 
sent legal  theories. 

6. — Same — Charge  of  Court — Bill  of  Exceptions^Invited  Error. 

Where  there  was  no  error  against  the  defendant  in  that  portion  of  the 
court's  charge  to  which  the  defendant  objected,  and,  if  erroneous,  was 
upon  the  invitation  of  the  defendant,  there  was  no  error. 

7.^Same— Charge  of  Court— Fixed  Time  For  Marriage. 

Upon  trial  of  seduction  there  was  no  error  in  the  court's  charge  that 
it  would  be  immaterial  that  no  definite  time  was  fixed  or  agreed  upon  for 
the  marriage  of  the  parties. 

8. — Same — Accomplice — Charge  of  Court — Corroboration. 

Whei*fe  upon  trial  of  seduction,  the  court  correctly  charged  on  accom- 
plice's testimony  and  a  corroboration  of  the  testimony  of  prosecutrix,  there 
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was  no  reversible  error.    Following  Wright  t.  State,  31  Texas  Crim.  Rep., 
354. 

9.— flame—Argument  of  Ooutisel— Allusion  to  Defendant's  Failure  to  Testify. 

Where  the  argument  of  Slate's  counsel  was  not  an  allusion  to  appel- 
lant's failure  to  testify,  there  was  no  reyersible  error. 

10. — Same — SufELdency  of  the  Evidence — Corroboration. 

Where  upon  trial  of  seduction  the  testimony  of  the  prosecutrix  was 
sufficiently  corroborated,  and  the  evidence  otherwise  sufficient  to  sustain 
the  conviction,  there  was  no  reversible  error  on  that  ground.  Following 
Nash  V.  State,  61  Texas  Crim.  Rep.,  269,  and  other  cases. 

ll.'— Same— Behearing— Argument  of  Counsel— Birth  of  Child. 

The  birth  of  a  child,  in  trials  for  seduction,  is  not  corroborative  of 
any  fact  except  that  the  prosecutrix  has  had  carnal  knowledge  of  someone, 
and  it  was  therefore  improper  that  the  county  attorney,  in  his  argument  to 
the  Jury,  to  state  that  the  prosecutrix  was  corroborated  by  the  birth  of  said 
child.  Following  Stapp  v.  State,  144  S.  W.  Rep.,  941,  and  other  cases,  and 
the  judgment  is  theretore  reversed  and  the  cause  remanded. 

Appeal  from  the  District  Court  of  Wise.  Tried  below  before  the 
Honorable  F.  0.  McKinsey. 

Appeal  from  a  conviction  of  Seduction ;  penalty,  five  years  imprison- 
ment in  the  penitentiary. 

Ford  it  Ratliff,  for  appellant. — On  question  of  insufficiency  of 
corroboration :  Bailey  v.  State,  30  S.  W.  Rep.,  669 ;  Snodgrass  v.  State, 
31  id.,  366;  Smith  v.  State,  124  id.,  919;  Barnard  v.  State,  76  id.,  475; 
Keaton  v.  State,  83  id.,  911. 

On  question  of  argument  of  State's  counsel:  Vicars  v.  State,  154 
S.  W.  Rep.,  578. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  District 
Court  of  Wise  County,  of  the  offense  of  seduction,  and  his  punishment 
assessed  at  five  years  in  the  penitentiary. 

We  are  first  confronted  with  the  contention  that  appellant's  special 
charge  No.  3  should  have  been  given.  Said  charge  was  in  effect  a 
peremptory  instruction  to  the  jury  to  return  a  verdict  of  not  guilty, 
because  of  lack  of  corroboration  of  the  alleged  injured  female.  The 
trial  court  correctly  refused  said  charge. 

Another  contention  made  was  that  the  trial  court  should  have  given 
special  charge  No.  6.  Said  charge  was  to  the  effect  that  the  fact  of 
continuous  association  between  the  accused  and  the  prosecutrix,  is  not 
sufficient  evidence  to  corroborate  a  promise  of  marriage.  This  re- 
quested charge  was  on  the  weight  of  the  evidence,  and  does  not  pre- 
sent a  correct  proposition  of  law. 
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Refusal  to  give  special  charge  No.  9,  is  also  complained  of.  Said 
charge  appears  to  be  a  copy  of  one  held  proper  in  the  Barnard  case, 
76  S.  W.  Kep.,  475,  but  it  is  not  shown  that  the  facts  in  said  case 
are  similar  to  those  in  the  instant  case,  nor  does  it  appear  what  other 
charges  were  given  by  the  trial  court  on  the  question  of  corroboration, 
in  the  Barnard  case.  In  the  instant  ^ase,  it  was  sought  to  have  the 
juiy  told  that  no  act,  statement,  or  declaration  of  the  prosecuting 
witness,  subsequent  to  the  alleged  seduction,  could  be  considered  by 
them  as  corroborating  her  testimony.  This  may  have  been  correct,  as 
applied  to  the  facts  in  the  Barnard  case,  but  it  is  not  correct  as  a 
general  proposition  of  law,  nor  as  applied  to  the  facts  in  the  instant 
case.  For  instance  when  it  is  shown  that  the  injured  female  becomes 
pregnant,  and  in  that  condition,  and  subsequent  to  the  seduction, 
goes  to  the  accused  and  discusses  her  condition  with  him,  and  charges 
him  with  being  her  seducer,  such  fact  is  testimony  which  would  be 
corroborative  if  given  by  other  witnesses,  and  the  fact  that  same  were 
her  acts,  declarations,  and  statements,  occurring  after  the  seduction, 
would  neither  deprive  them  of  due  weight  nor  competency.  The  trial 
court  properly  refused  this  requested  charge. 

Complaint  is  also  made  of  the  refusal  to  give  special  charge  No.  2, 
which  was  as  follows : 

*  *  Gentlemen  of  the  Jury :  You  are  charged  as  a  part  of  the  law  of 
this  case,  at  the  request  of  the  defendant,  and  you  will  consider  the 
same  as  such,  the  same  of  the  court's  main  charge  as  herein  given  you. 

If  you  believe  from  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  did  have  intercourse  with  the  prosecutrix,  but  that 
said  prosecutrix  did  not  rely  solely  upon  the  absolute  promise  to 
marry,  but  that  she  was  moved  to  let  the  defendant  have  the  alleged 
sexual  intercourse  with  her,  if  any,  through  lust,  then  it  is  your  duty 
to  acquit  the  defendant,  although  you  should  believe  that  a  promise 
of  marriage  was  then  made  and  was  part,  though  not  the  sole  and 
only  reason  of  inducement." 

The  Muhlhause  case,  56  Texas  Crim.  Rep.,  288 ;  119  S.  W.  Rep.,  866, 
is  cited  as  authority  to  support  the  correctness  of  this  requested  in- 
struction. An  inspection  of  that  case  discloses,  that  a  number  of 
special  charges  were  asked  and  refused — among  them  one  somewhat 
similar  to  the  charge  under  discussion.  The  Muhlhause  case  was  re- 
versed for  errors  in  the  main  charge,  and  for  the  refusal  of  other 
charges,  than  the  one  similar  to  appellant's  special  charge  No.  9,  but 
we  find  no  expression  from  the  court  in  the  opinion  in  said  case,  to  the 
effect  that  failure  to  give  the  charge  claimed  to  be  similar  to  the  one 
under  discussion,  was  reversible  error.  The  facts  in  the  Muhlhause  case, 
as  coming  from  the  State's  witnesses  themselves,  strongly  supported 
the  theory  that  the  alleged  intercourse  was  not  obtained  by  the  prom- 
ise to  marry,  and  that  the  prosecuting  witness  was  previously  un- 
chaste. No  such  facts  appear  in  this  record.  According  to  the 
uncontradicted  evidence  of  the  prosecutrix,  appellant  began  to  go 
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with  her  in  May,  1916,  became  engaged  to  her  in  June,  1917,  and  in 
August,  1917,  by  his  protestations  of  affection  and  promises  to  marry 
her,  induced  her  to  yield  to  him.  Nothing  appears  to  suggest  any 
reflection  upon  the  chastity  of  the  prosecutrix,  or  that  there  was  any 
condition  of  consent  on  her  part,  or  that  her  assent  to  the  carnal  act 
resulted  from  anything  other  than  her  affection  for  appellant  and  her 
reliance  upon  his  promise  to  marry  her. 

We  find  no  error  in  the  refusal  of  the  court  to  give  special  charges 
Number  1,  3,  5,  7  and  8.  Such  of  said  charges  as  presented  correct 
legal  theories,  were  covered  by  the  main  charge  of  the  trial  court. 

Appellant  *s  bill  of  exception  No.  1,  complains  of  that  part  of  the 
main  charge,  as  follows:  '*If  you  believe  from  the  evidence  that  de- 
fendant had  carnal  knowledge  of  the  prosecuting  witness  Zelma  Perry, 
yet  before  you  can  convict  him  you  must  believe  from  the  evidence 
that  he  procured  such  intercourse  and  caused  the  prosecutrix  to  yield 
her  virtue  to  him,  if  she  did  so,  by  his  promise  to  marry  her  and  not  in 
whole  or  in  part  through  lust  or  passion,  and  if  you  have  a  reasonable 
doubt  as  to  this  you  will  acquit  the  defendant,  and  say  by  your  verdict 
** Not  Guilty.'' 

We  find  no  error  against  the  appellant  in  that  portion  of  the  charge 
quoted.  If  erroneous  it  would  be  invited  error  as  it  was  substantially 
the  same  as  special  charge  No.  2,  requested  by  appellant,  and  set  out 
above. 

Appellant  excepted  to  the  giving  of  the  following  part  of  the  main 
charge,  to-wit :  * '  If  you  believd  from  the  evidence  that  the  defendant 
by  promise  of  marriage  seduced  the  witness,  Zelma  Perry,  and  had 
carnal  knowledge  of  her,  it  would  be  immaterial  that  no  definite  time 
was  fixed  or  agreed  upon  for  their  marriage,  if  you  find  they  were  en- 
gaged to  be  married." 

To  our  minds,  the  said  charge  correctly  stated  the  law.  We  know 
of  no  authority  which  holds  that  as  a  condition  precedent  to  seduction, 
the  time  or  place  for  the  marriage  must  have  been  agreed  upon  or 
fixed  by  the  parties. 

Appellant  further  excepted  to  the  court's  charge  on  accomplices, 
that  part  specially  objected  to  being  as  follows:  **You  are  instructed, 
however,  that  corroborative  evidence  need  not  be  direct  and  positive, 
independent  of  the  prosecutrix  Zelma  Perry's  testimony,  but  such 
facts  and  circumstances  if  any,  as  tend  to  connect  the  defendant  with 
the  offense  charged  and  tend  to  support  her  testimony  and  which 
satisfy  the  jury  that  she  is  worthy  of  credit  as  to  the  facts  essential 
to  constitute  the  offense  of  seduction,  as  hereinbefore  defined  to  you, 
will  fulfil  the  requirements  of  the  law  as  to  corroboration.  It  is  for 
you  to  say  from  all  the  facts  and  circumstances  in  evidence  before  you, 
whether  she  has  been  sufl8ciently  corroborated." 

In  Wright  v.  State,  31  Texas  Crim.  Rep.,  354,  this  Court,  in  iti 
opinion,  uses  almost  the  exact  language  embraced  in  the  part  of  the 
charge  here  objected  to.    We  there  said :    **  As  to  the  suflSciency  of  the 
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testimony,  we  think  the  witness  is  amply  corroborated  as  to  the 
promise  of  marriage  and  the  illicit  intercourse.  Corroborative  evi- 
dence need  not  be  direct  and  positive,  or  such  evidence  as  is  suflScient 
to  convict,  independent  of  that  of  the  prosecutrix,  but  simply  such 
facts  or  circumstances  as  tend  to  support  her  testimony,  and  shall 
satisfy  the  jury  that  she  is  worthy  of  credit.  And  when  there  is  other 
testimony  fairly  tending  to  support  the  prosecutrix  upon  facts  es- 
sential to  constitute  the  offense,  it  is  for  the  jury  to  say  whether  she 
is  corroborated." 

This  holding  was  approved  by  us  in  Creighton  v.  State,  61  S.  W. 
Rep.,  492;  see  also  the  Nash  case,  61  Texas  Crim.  Rep.,  269.  We  are 
unable  to  find  any  error  in  this  part  of  the  court's  charge. 

It  is  also  insisted  that  the  statement  of  the  county  attorney,  in  his 
argument,  to  the  effect  that  the  **  court  tells  you  gentlemen  of  the 
jury  that  before  you  can  convict,  you  must  believe  this  woman's 
testimony  is  true.  *What  is  there  to  contradict  it'?"  We  do  not  think 
this  such  reference  to  appellant 's  failure  to  testify,  as  transgresses  the 
inhibition  of  the  statute.  Nor.  does  the  fact  that  the  Assistant  County 
Attorney  stated  to  the  jury  that  no  testimony  had  been  offered  by  the 
appellant  to  contradict  that  of  the  State,  violate  said  rule.  It  was 
true  that  no  testimony  was  offered  by  the  appellant  from  any  source, 
and  that  fact  was  legitimate  for  comment  by  the  State's  attorney. 

Complaint  is'also  made  by  bill  of  exceptions  No.  7,  that  the  court 
refused  to  give  special  charge  No.  4,  relating  to  argument  of  the 
State's  attorneys,  said  charge  being  as  follows:  ''Gentlemen  of  the 
Jury:  In  reference  to  the  argument  of  Mr.  Lobdell  herein,  you  are 
instructed  as  a  part  of  the  law  of  this  case,  that  the  fact  a  child  was 
bom  to  the  prosecutrix  is  not  corroborative  evidence  that  the  defend- 
ant was  the  father  of  said  child,  or  that  he  had  intercourse  with  her, 
causing  birth  of  the  same." 

There  appears  nothing  in  said  bill  which  in  any  way  shows  what 
the  argument  of  Mr.  Lobdell,  the  assistant  county  attorney,  was,  or 
that  same  invited,  or  made  proper  or  necessary,  such  requested  charge, 
and  we  do  not  think  the  trial  courjt  would  have  been  justified  in  giving 
said  charge,  except  to  meet  some  improper  use  before  the  jury  of  the 
fact  that  prosecutrix  had  given  birth  to  a  child. 

Nor  can  we  agree  that  there  is  no  corroboration  of  the  prosecutrix 
in  this  case.  By  the  terms  of  Article  789,  of  Vernon's  C.  C.  P.,  the 
only  corroboration  that  is  required  is  that  there  be  evidence  other 
than  that  of  the  prosecutrix,  which  tends  to  connect  the  defendant 
with  the  offense  charged.  This  opens  a  field  as  wide  as  one  can 
imagine,  leaving  it  to  a  fair  judgment  as  to  whether  or  not  there  be 
evidence  in  a  given  case  which,  independent  of  that  of  the  prosecutrix, 
tends  to  show  that  the  accused  is  guilty.  When  an  unfortunate  situa- 
tion develops,  such  as  appears  in  the  instant  case,  with  regard  to  a 
young  woman,  it  seems  not  unreasonable  that  the  first  and  natural 
inauiry  would  be  as  to  what  man  has  been  most  frequently  with  her, 
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and  who  would  appear  from  ordinary  observation,  to  have  enjoyed 
most  of  her  favors,  and  if  this  inquiry  be  met  by  proof  that  some  one 
particular  individual  has  been  most  frequently  with  her  for  quite  a 
while,  and  on  more  than  usual  terms  of  intimacy  with  her,  this  fact 
would  appear  to  tend  to  show  him  to  be  the  party  responsible. 

In  addition  to  much  testimony  showing  continued  association  and 
visits  on  the  part  of  appellant,  a  significant  fact  is  testified  to  by  the 
sister  of  prosecutrix,  who  says  that  some  time  after  prosecutrix's  con- 
dition had  become  known,  she  went  with  her  sister  to  where  appellant 
was  at  work  in  a  field.  The  sister  stayed  at  the  fence,  while  prosecu- 
trix went  out  into  the  field  and  talked  to  appellant  fifteen  or  twenty 
minutes ;  and  as  she  says,  charged  him  with  the  paternity  of  her  child, 
and  demanded  that  he  marry  her ;  that  he  attempted  to  get  her  to  go 
to  Ft.  Worth  and  enter  a  house,  and  said  that  he  would  pay  her 
expenses ;  and  she  refused  and  demanded  that  he  marry  her ;  that  he 
told  her  he  would  not ;  that  other  persons  than  himself  had  had  inter- 
course with  her,  and  she  told  him  that  he  lied  and  demanded  to  know 
the  name  of  any  other  person  whom  he. claimed  to  have  been  intimate 
with  her,  and  said  that  she  would  go  with  him  and  face  such  person ; 
and  that  while  they  were  talking,  he  observed  that  his  mother  and 
sister,  from  some  point  of  observation,  were  looking  at  them,  and  told 
her  to  go  down  a  certain  gully,  out  of  sight,  and  back  home  that  way, 
and  prosecutrix  did  as  he  requested. 

The  sister  testified  that  when  prosecutrix  did  not  come  back  to 
where  she  was,  she  started  through  the  field  following  her,  and  that 
the  appellant  stopped  her  and  asked  her  what  the  prosecutrix  meant 
**by  all  this,''  and  witness  replied  that  she  supposed  he  ought  to  know 
more  about  it  than  any  one  else,  and  he  said  **Well,  does  her  pa  and 
ma  know  that?"  Witness  replied  that  her  mother  did,  and  she  sup- 
posed her  father  did  by  this  time,  and  she  says  that  appellant  dropped 
his  head  and  never  said  another  word.  She  further  stated  that  be 
was  nervous  and  trembling,  and  red  in  the  face. 

In  the  Knight  case,  64  Texas  Crim.  Rep.,  541,  this  Court  held  that 
the  fact  that  the  accused  stood  mute  and  silent  in  the  face  of  implied 
accusations  in  statements  made  in  his  presence,  imported  his  inability 
to  deny  such  accusations.  In  the  instant  case,  shortly  after  the  prose- 
cuting witness  had  recounted  to  appellant  the  story  of  her  wrong,  he 
asked  her  sister  what  prosecutrix  meant  by  all  this,  and  the  sister  re- 
plied, **you  know  better  than  any  one  else,"  and  he  stood  mute  and 
silent,  nervous  and  trembling,  in  the  presence  of  this  accusing  girl. 
Evidently  he  thought  she  knew  the  whole  story ;  she  came  there  with 
prosecutrix ;  she  stood  a  little  distance  off  while  they  talked,  and  when 
she  charged  him  with  knowledge  above  all  others  with  what  he  meant 
by  '*all  this,"  he  had  no  denial  to  make. 

There  is  no  line  or  rule  fixed,  or  possible  to  be  fixed,  as  to  what  is 
suflSeient  corroboration.  It  is  a  question  for  the  jury,  and  as  said 
by  this  Court  in  the  Wright  case,  supra,  and  the  Creighton  case,  in  an 
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opinion  by  the  learned  presiding  judge  of  this  Court,  "It  is  simply 
such  facts  or  circumstances  as  tend  to  support  prosecutrix's  testimony, 
and  shall  satisfy  the  jury  that  she  is  worthy  of  credit." 

This  question  has  so  often  been  discussed  by  this  Court  that  we 
do  not  feel  that  we  can  add  to  what  has  been  said.  See  Nash  v.  State, 
61  Texas  Crim.  Rep.,  259 ;  Bost  v.  State,  64  Texas  Crim.  Rep.,  464, 
144  S.  W.  Rep.,  389 ;  DeRossett  v.  State,  74  Texas  Crim.  Rep.,  235, 
168  S.  W.  Rep.,  531 ;  Slaughter  v.  State,  86  Texas  Crim.  Rep.,  271, 
218  S.  W.  Rep.,  767. 

Finding  no  error  in  the  record,  the  judgment  of  the  trial  court  is 
affirmed. 

Affirmed. 

ON  REHEARING. 

June  25,  1920. 

LATTIMORE,  Judge. — This  case  is  before  us  on  appellant's  motion 
for  rehearing.  Upon  a  more  careful  consideration,  we  have  concluded 
that  the  motion  must  be  granted.  Appellant's  14th  bill  of  exceptions 
sets  out  certain  remarks  of  the  Assistant  County  Attorney,  in  his  argu- 
ment to  the  jury,  which  are  as  follows:  "Who  is  responsible  for  her 
fallen  condition?  We  say  the  defendant  and  no  other,  because  when 
the  State  rested  its  case,  the  defendant  oflEered  no  testimony.  .  . 
I  say  there  is  no  testimony  except  as  offered  by  the  State  .  . 
Talk  about  fulfilling  the  promise:  She  is  absolutely  uncontradicted 
There  is  no  evidence  here  to  impeach  her  virtue.  The  greatest  cor 
roboration,  the  highest,  is  the  little  one!  Ask  me  for  corroboration 
that  infant  that  was  bom  on  the  28th  day  of  May" — . 

In  addition  to  his  bill  of  exceptions  to  this  argument,  appellant 
presented  to  the  trial  court  his  special  charge,  set  out  in  our  former 
opinion,  to  the  effect  that  the  fact  that  a  child  was  bom  to  prosecutrix, 
was  not  corroborative  evidence  that  appellant  was  the  father  of  the 
child,  etc.  We  overlooked  the  attitude  toward  each  other,  of  this 
charge  and  the  matters  embraced  in  the  14th  bill  of  exceptions  supra; 
and  now  conclude  that  the  said  argument  was  improper,  and  that 
said  charge  should  have  been  given.  We  have  held  in  several  cases 
that  the  birth  of  a  child  is  not  corroborative  of  any  fact  except  that 
the  prosecutrix  has  had  carnal  knowledge  of  some  one.  It  was  im- 
proper to  state  to  the  jury  that  she  was  corroborated  by  said  child. 
Stapp  V.  State,  65  Texas  Crim.  Rep.,  331,  144  S.  W.  Rep.,  941;  Wool- 
ley  V.  State,  96  S.  W.  Rep.,  27;  Gray  v.  State,  43  Texas  Crim.  Rep., 
300;  Barnes  v.  States,  37  Texas  Crim.  Rep.,  329. 

The  motion  is  granted,  the  affirmance  set  aside,  and  the  cause  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 
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Fred  Haaq  v.  The  State. 
No.  5856.     Decided  June  25,  1920. 

1. — ^Malicious    Mischief— Injuring    Automobile—Temporary    Ineanity— Exces- 
sive Use  of  Liquor. 

Upon  trial  of  malicious  mischief  in  injuring  an  automobile,  the  de> 
fendant,  in  the  instant  case,  should  have  been  permitted  to  introduce  tes- 
timony as  to  the  quantity  of  Intoxicating  liquor  he  had  been  drinking  and 
that  he  was  in  a  state  of  temporary  Insanity  at  the  time,  in  mitigation  of 
punishment,  under  Article  41,  C.  P.;  and  it  was  also  reversible  error  to 
refuse  the  requested  charge  on  this  phase  of  the  case,  as  the  act  of  the 
defendant  to  become  criminal  must  have  been  wilfully  and  maliciously  done. 

2. — Same — Mental  Condition  of  Defendant— Requested  Charge. 

Where  upon  trial  of  malicious  mischief  the  evidence  showed  that  short- 
ly prior  thereto  the  defendant  had  received  a  blow  upon  his  head  which 
had  rendered  him  unconscious  or  so  deranged  his  mind  that  it  was  not 
capable  of  forming  the  evil  intent  necessary  in  this  offense,  it  was  reversible 
error  to  refuse  the  requested  charge  on  said  phase  of  the  case. 

Appeal  from  the  County  Court  of  Williamson.  Tried  below  before 
the  Honorable  Frank  B.  Love,  Judge. 

Appeal  from  a  conviction  of  malicious  mischief ;  penalty,  a  fine  of 
twenty-five  dollars  and  confinement  in  the  county  jail  for  fifteen  days. 

The  opinion  states  the  ease. 

E.  B.  Simmons,  for  appellant. — On  question  of  excluding  evidence 
of  intoxicants,  etc. :  Williams  v.  State,  53  S.  W.  Rep.,  861,  Lawrence 
v.  State,  157  S.  W.  Rep.,  480. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  appellant  was  convicted  of  malicious  mis- 
chief in  injuring  an  automobile,  and  punishment  fixed  at  a  fine  of  $25 
and  confinement  in  the  county  jail  for  fifteen  days. 

The  appellant  and  one  Stauffer,  while  in  the  house  of  the  appellant, 
engaged  in  gaming,  and  after  each  of  them  had  been  drinking  in- 
toxicants, got  into  a  quarrel.  Stauffer  hit  the  appellant  on  the  head 
with  a  hammer,  and  knocked  him  down  and  got  on  top  of  him.  Ap- 
pellant called  for  his  gun,  which  was  brought  by  his  wife,  and  Stauffer 
fl^d,  leaving  an  automobile  near  the  house  of  the  appellant.  It  is  the 
State's  theory  that  appellant  followed  Stauffer  out  of  the  house,  and, 
failing  to  overtake  him,  struck  the  automobile  with  an  ax,  injuring  it. 
This  theory  is  supported  by  the  circumstances,  though  not  by  direct 
evidence.  The  evidence  on  behalf  of  the  appellant,  given  by  eyewit- 
nesses was  that  he  sought  to  have  Stauffer  leave  the  premises  and 
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settle  the  diflBeulty  when  he  became  sober,  but  Stauffer  hit  him  on  the 
head  with  a  two-pound  hammer  and  got  on  top  of  him,  and  fled  when 
his  wife  came  with  a  pistol ;  that  appellant  could  not  get  up,  but  was 
picked  up  by  others,  and  laid  on  a  cot,  and  that  while  there  he  went 
to  sleep.  Afterwards  he  got  up  and  went  out  the  back  door,  and  a 
noise  was  heard  such  as  would  have  been  caused  by  injuring  the  car. 
He  was  brought  back  in  the  house,  his  head  bathed,  and  he  slept  until 
the  following  morning.  A  witness  said  that  when  Stauffer  left  that 
appellant  was  unconscious,  and  that  it  was  some  thirty  minutes  there- 
after when  he  went  outdoors.  Appellant  described  the  matter  in 
substance  as  above,  except  that  he  said  that  he  had  no  recollection  of 
what  occurred  after  he  was  felled,  except  a  faint  recollection  of 
Stauffer  being  on  top  of  himj  that  otherwise  he  remembered  nothing 
that  occurred  until  he  awoke  on  the  following  morning. 

There  was  evidence  that  the  appellant  was  under  the  influence  of 
intoxicants.  He  sought  to  show,  however,  by  testimony  which  was 
excluded  over  his  objection,  the  quantity  of  liquor  that  he  had  been 
drinking,  to  describe  his  conduct,  and  to  elicit  from  those  observing 
it,  who  were  acquainted  with  the  appellant  and  the  amount  of  liquor 
he  had  drunk,  opinion  that  he  was  in  a  state  of  temporary  insanity. 
Upon  such  testimony  as  was  before  the  jury  on  this  subject,  the  ap- 
pellant sought  an  instruction  in  accord  with  the  statute,  Article  41, 
P.  C,  that  neither  intoxication  nor  temporary  insanity  resulting  there- 
from would  excuse  the  offsense,  but  that  evidence  of  it  might  be 
received  in  mitigation  of  the  penalty,  the  statute  stating : 

**It  shall  be  the  duty  of  the  several  district  and  county  judges  of 
this  state  in  any  criminal  prosecution  pending  before  them  where 
temporary  insanity  is  relied  upon  as  a  defense,  and  the  evidence  tends 
to  show  that  such  insanity  was  brought  about  by  the  immoderate  use 
of  intoxicating  liquors,  to  charge  the  jury  in  accord  with  the  pro- 
visions of  this  article." 

The  evidence  excluded  should,  in  our  opinion,  have  been  received. 
It  was  admissible  under  the  statute.  The  opinion  of  witnesses  as  to 
the  extent  of  the  intoxication  was  available.  Stewart  v.  State,  38 
Texas  Crim.  Rep.,  627.  The  instruction  requested  should  have  been 
given.  Lawrence  v.  State,  70  Texas  Crim.  Rep.,  506,  157  S.  W.  Rep., 
480;  Evers  v.  State,  31  Texas  Crim.  Rep.,  318;  Vernon's  Texas  Penal 
Code,  Vol.  1,  p.  22.  The  exclusion  of  the  evidence,  and  the  refusaJ 
of  the  instruction  cannot  be  regarded  as  harmless,  for  the  reason  that 
it  was  within  the  discretion  of  the  jury  to  have  punished  the  offense 
by  a  lower  fine,  and  to  have  omitted  imprisonment.  The  act  of  the 
appellant  to  become  criminal  must  have  been  wilfully  and  maliciously 
done.  The  court  so  charged  the  jury.  If  the  blow  upon  appellant's 
head,  which  the  undisputed  evidence  shows  was  received,  rendered 
him  unconscious  or  so  deranged  his  mind  that  it  was  not  capable  of 
forming  the  evil  intent,  or  acting  with  the  legal  malice  required  by 
law  to  make  his  act  criminal,  it  should  not  be  so  punished.^  The  re- 
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quested  charge  embodying  this  principle  was  refused.    Upon  another 
trial,  upon  similar  evidence,  it  should  be  given. 

The  errors  pointed  out  require  a  reversal  of  the  judgment,  which  is 
ordered. 

Reversed  and  remanded* 


E.  E.  Sapp  v.  The  State. 

No.  5128.    Decided  November  9.  1919. 

Rehearing  denied  June  25,  1920. 

1. — ^Murder — Change  of  Venue — Practice  on  Appeal. 

Where  the  judge  in  the  county  of  the  prosecution  changed  the  venue 
of  a  murder  case  on  his  own  motion  to  a  county  of  another  district,  with 
the  consent  of  defendant,  on  account  that  a  trial  alike  fair  to  the  State 
and  the  defendant  could  not  be  had  in  the  county  where  the  indictment 
was  found,  and  defendant  did  not  reserve  a  bill  of  exceptions  as  authorized 
under  Article  634,  C.  C.  P.,  at  the  time  the  order  of  change  of  venue  was 
made,  but  made  a  plea  to  the  Jurisdiction  in  the  county  to  which  the  venue 
was  changed,  there  was  no  error  in  overruling  said  plea  and  motion. 

2. — Same — Continuance — ^Practice  on  Appeal. 

A  motion  for  continuance  was  correctly  refused  on  the  ground  that 
defendant's  application  for  bail  was  pending  in  the  Court  of  Criminal  Ap- 
peals, or  on  account  of  the  absence  of  his  counsel,  other  able  counsel  repre- 
senting him. 

3. — Same — Severance — Continuance — Practice  on  Appeal. 

The  trial  court  did  not  err  in  overruling  the  application  for  severance 
asking  that  the  codefendant  be  placed  upon  trial  first,  where  the  cases  were 
ponding  in  separate  counties  and  the  severence  asked  for  would  have 
amounted  to  a  continuance  of  the  case.  Following  Price  v.  State,  68  Texas 
Crim.  Rep.,  556,  and  other  cases. 

4. — Same — Jury  and  Jury  Law — Challenge  for  Cause — Conscientious  Scruples. 

There  was  no  error  in  allowing  the  State  to  challenge  Jurors  for  cause 
who  stated  under  voir  dire,  that  they  had  conscientious  scruples  against  iu- 
flicting  the  death  penalty  as  punishment  in  a  case  depending  on  circum- 
stantial evidence.  Following  Shafer  y.  State,  7  Texas  Crim.  App.,  239,  and 
other  cases. 

5. — Same — ^Eyewitness — Circumstantial  Evidence. 

That  there  was  an  eyewitness  to  the  actual  homicide  would  not  neces- 
sarily remove  the  case  from  the  domain  of  circumstantial  evidence,  nor 
would  the  statement  of  the  man  who  actually  fired  the  fatal  shot,  to  the 
effect  that  the  defendant  hired  him  to  do  so,  take  the  case  out  of  the  rule 
o;  such  evidence.     Following  Bloch  v.  State,  81  Texas  Crim.  Rep.,  1. 
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6. — Same— Jury  and  Jury  Law— Opinion  of  Juror. 

Objection  to  a  particular  juror  who  stated  that  he  had  formed  an 
opinion  by  mere  reading  of  newspapers,  etc.,  and  such  that  would  not  in- 
fluence him  in  arriving  at  a  verdict  in  the  case,  was  correctly  overruled. 

7. — Same — Evidence — Conspiracy — ^Declarations  of  Oo-consplrators. 

Where  the  indictment  alleged  that  defendant  acted  as  an  accomplice  in 
the  murder  of  his  wife,  and  only  the  name  of  one  co-conspirator  is  men- 
tioned in  the  indictment  as  principal,  but  the  State  claimed  a  conspiracy 
between  all  the  parties,  which  was  to  kill  the  deceased  to  get  her  money, 
the  statements  of  the  principals  and  co-conspirators  pending  the  conspiracy 
was  admissible  in  evidence,  and  such  conspiracy  continued  until  the  main 
object  thereof  was  obtained,  which  was  to  get  the  property  of  the  deceased 
and  which,  therefore,  did  not  cease  until  the  will  of  the  deceased  was  pro- 
bated. Following  Gracy  v.  State,  57  Texas  Crim.  Rep.,  68,  and  other  cases; 
also,  Cox  V.  State,  8  Texas  Crim.  App.,  303.  Davidson,  Presiding  Judge,  and 
Morrow,  Judge,  Concurring,  qualifledly. 

8. — Same — Confessions  of  Principals — Conspirators — Bule  Stated. 

The  confessions  of  a  principal  are  admissible  in  evidence  on  the  trial 
of* an  accomplice  or  accessory  to  evidence  the  commission  of  a  crime  by 
the  principal,  and  when  several  persons  are  proved  to  have  combined  for 
the  same  unlawful  purpose,  any  act  done  by  one  of  the  party  in  pursuance 
of  the  concerted  plan  with  reference  ^o  the  crime  charged  is  the  act  of  all., 
and  proof  of  such  act  is  evidence  against  one  and  all  the  others.  Following 
Cox  V.  State,  supra,  and  other  cases. 

9. — Same — Order  of  Evidence — Conspiracy — ^Bule  Stated — Co-consplrators. 

The  rule  that  the  conspiracy  must  be  established  before  declarations 
of  co-conspirators  are  admissible  against  the  accused  no  longer  obtains  in 
this  State,  nor  does  the  order  in  which  evidence  to  show  the  conspiracy  is 
admitted  affect  its  admissibility.  Following  Nelson  v.  State,  43  Texas  Crim. 
Rep.,  563,  and  other  cases.  And  the  declarations  of  both  the  conspirators, 
the  one  who  was  not  named  in  the  indictment  and  the  one  who  was,  were 
admissible  in  evidence.  Davidson,  Presiding  Judge,  and  Morrow,  Judge, 
assenting  qualifledly. 

10. — Same — Evidence — Principals — Accomplice. 

Where,  defendant  was  charged  as  accomplice  in  the  murder  of  his  wife, 
not  being  actually  present,  when  the  killing  took  place,  and  this  being  al- 
leged in  the  indictment,  it  devolved  upon  the  State  to  prove  the  Ruilt  of  the 
principals  as  a  part  of  its  case  against  defendant,  and  under  this  rule  the 
declarations  of  the  principals  were  admissible  in  evidence.  Following 
Simms  v.  State,  10  Texas  Crim.  App.,  131,  and  other  cases;  besides,  there 
was  no  objections  to  such  testimony  at  the  time  of  its  introduction,  to  have 
such  testimony  limited  to  the  principals  and  there  was  no  reversible  error. 

11. — ^Same — Evidence — Motive — Co-consplrators — Circumstantial   Evidence. 

Where  upon  trial  of  murder  charging  defendant  as  an  accomplice,  where 
the  evidence  showed  that  two  of  the  conspirators  were  eye-witnesses  to  the 
killing,  one  being  named  in  the  indictment,  it  was  proper  to  permit  the  State 
to  show,  if  possible,  that  defendant  attempted  to  destroy  their  evidence  by 
killing  them,  and  to  introduce  testimony  that  sometime  after  the  murder 
these  co-conspirators  declared  defendant's  guilty  connection  with  th^  kill- 
ing, and  that  shortly  thereafter  their  dead  bodies  were  found  with  indis- 
putable evidence  that  they  had  been  murdered. 
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12;— Same^EYldence— Declarations    of   Third   Party—System— Other  Trans- 
actions. 

Upon  trial  of  murder  of  defendant  as  an  accomplice,  there  was  no  er^ 
ror  in  admitting  evidence  to  the  effect  that  the  defendant  and  another  had 
tried  to  induce  the  witness,  some  time  prior  to  the  marriage  of  defendant 
and  deceased,  to  marry  a  wealthy  old  woman,  obtain  her  property,  there- 
after dispose  of  her  and  divide  her  property  between  them,  as  this  bore  on 
the  plan  pursued  in  the  instant  case. 

13. — Same — Evidence — ^Domestic  Belations— Husband  and  Wife — Motive. 

Where  defendant  was  indicted  for  the  murder  of  his  wife,  as  an  ac- 
complice, there  was  no  error  in  admitting  testimony  as  to  the  acts  and  con- 
versations between  defendant  and  his  wife,  showing  the  lack  of  affection  on 
the  part  of  defendant  for  his  wife,  his  attitude  toward  her,  both  before  and 
atter  their  marriage,  his  neglect  of  her,  his  attentions  to  other  women,  and 
his  desire  to  get  possession  of  her  property,  to  show  motive  for  the  killing. 

14. — Same — ^Witness — Reputation  for  Chastity. 

Where  efforts  were  made  to  impeach  witnesses  for  the  State  by  proving 
their  bad  reputation  for  chastity,  the  court  correctly  overruled  this  attempt 
to  attack  the  credibility  of  said  witnesses. 

15. — Same — Evidence — Declarations  of  Co-conspirator— >Bule  Stated. 

Where  it  was  claimed  by  the  State  that  the  brother  of  the  defendant 
made  himself  a  party  to  the  conspiracy  of  killing  the  witnesses  who  had 
killed  the  wife  of  the  defendant,  there  was  no  error  in  admitting  in  evi- 
dence the  acts  and  declarations  of  said  brother;  although  he  had  entered 
the  conspiracy  at  a  latter  stage  of  the  same. 

16. — Same — Charge     of     Court — Circumstantial     Evidence — ^Accomplices— Re- 
quested Charges. 

Where,  upon  trial  of  murder,  defendant  being  charged  as  an  accomplice, 
the  evidence  was  circumstantial,  and  the  trial  court  fairly  submitted  the 
law  thereon,  and  the  law  upon  accomplices,  etc.,  there  was  no  error  in  re- 
fusing special  requested  charges  on  the  same  subject. 

17. — Same — Sufficiency  of  the  Evidence — ^Accomplice. 

Where  the  defendant  was  indicted  as  an  accomplice  to  the  murder  of 
his  wife  and  his  punishment  assessed  at  ninety-nine  years  in  the  peniten- 
tiary, and  the  record  on  appeal  showed  that  the  conviction  was  sustained 
under  a  proper  charge  of  the  court,  there  was  no  reversible  error. 

18. — Same — ^Rehearing — Declarations  of  Principals — Evidence. 

Where  it  was  urged,  on  motion  for  rehearing,  that  this  court  committed 
error  in  holding,  as  admissible,  the  statement  of  a  co-conspirator  and  prin- 
cipal in  the  offense  who  had  not  been  named  in  the  indictment,  and  who 
was  contending  not  to  be  a  party  to  the  conspiracy  to  kill  the  deceased, 
held,  that  it  is  not  necessary,  in  order  to  make  admissible  evidence,  that 
one  was  a  co-conspirator  to  show  that  he  was  indicted  as  such.  Following 
Bass  V.  State,  59  Texas  Crim.  Rep.,  191.  and  other  cases;  besides,  the  nn- 
controverted  testimony  showed  that  at  the  time  deceased  was  killed  by  the 
principal  named  in  the  indictment,  the  other,  who  was  not  named  therein, 
was  a  few  feet  distant,  and  his  statement,  therefore,  made  some  time  after 
the  killing,  to  the  effect  that  he  had  hired  a  man,  who  was  the  other  prin- 
cipal, to  kill  the  deceased,  was  admissible  in  evidence.  Davidson,  Presid- 
ing Judge,  and  Morrow,  Judge,  qualifledly  concurring. 
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19 — Same — ^Acts  and  Declarations  of  Co-conspirators — ^Motive. 

The  co-conspirator  who  was  not  named  in  the  indictment,  but  who  was 
shown  to  have  been  a  party  to  the  conspiracy  bringing  about  the  death  of 
the  deceased,  and  w1i<>  was  present  at  the  homicide,  and  whose  subsequent 
declarations  against  the  defendant  made  his  removal  most  material  to  the 
defendant,  was  a  fact  admissible  in  evidence  upon  the  trial  of  the  defend- 
ant for  murder  of  his  wife,  as  an  accomplice.  Davidson,  Presiding  Judge, 
and  Morrow,  Judge,  qualifledly  concurring. 

20. — Same — Declarations  of  Defendant — Motive. 

Upon  trial  of  defendant  as  an  accomplice  for  the  murder  of  his  wife, 
there  was  no  error  in  introducing  the  conversation  had  between  the  wit- 
ness on  one  side,  and  the  defendant  and  another  on  the  other,  some  time 
prior  to  the  marriage  of  defendant  and  deceased;  the  proof  further  show- 
ing that  some  time  during  the  following  year  defendant  got  a  divorce  from 
his  wife,  and  a  few  months  thereafter  married  the  deceased,  who  was  an 
old,  wealthy  woman;  appellant  being  a  young  man,  and  that  very  soon 
thereafter  he  came  into  possession  of  large  sums  of  money  from  deceased, 
etc. 

21. — Same — Disqualification  of  Juror — Opinion  of  Juror. 

Where  the  juror  read  about  the  proceedings  of  another  trial  against 
the  defendant  for  the  murder  of  one  of  his  co-conspirators  and  had  an 
opinion  therefrom,  but  upon  direct  examination  stated  positively  that  while 
he  had  such  an  opinion  it  was  not  such  as  would  influence  his  action  as  a 
juror,  and  that  he  could  try  the  case  up^^n  the  law  and  the  evidence  just  as 
fairly  and  impartially  as  he  could  if  he  had  never  heard  of  it,  there  was  no 
reversible  error. 

22. — Same — Evidence — ^Domestic  Relations — ^Bill  of  Exceptions — ^Presumption. 

Where  appellant  on  rehearing  again  objected  to  the  admission  of  testi- 
mony on  the  trial  as  to  the  domestic  relations  between  defendant  and  the 
deceased,  but  the  bill  of  exceptions  disclosed  that  the  testimony  was  ma- 
terial, and  there  was  nothing  to  show  whether  defendant  was  present  or  not 
at  the  time  the  statements  were  made,  the  presumption  must  be  in  favor  of 
the  correctness  of  the  ruling  of  the  court,  and  there  was  no  reversible  error. 

23. — Same — Bill  of  Exceptions — ^Practice  on  Appeal. 

Where  a  blanket  exception  was  made  to  the  testimony  of  witnesses  as 
to  the  domestic  relations  between  the  defendant  and  his  wife,  generally 
urging  that  said  testimony  was  prejudicial,  etc.,  such  exception  will  not 
suffice  to  bring  any  matter  up  for  review,  it  being  disclosed  by  said  bill 
that  a  great  part  of  the  testimony  set  out  therein  was  material  and  ad- 
missible in  evidence. 

24. — Same — ^Principal  Not  Named  In  Indictment— Declaration— Beheailng — 
Motive. 

The  admissibility  of  the  declarations  of  Havard,  the  principal  who  was 
not  named  in  the  indictment,  is  upheld  upon  the  proposition  that  his  death 
was  brought  about  by  the  defendant,  and  that  it  was  material  to  the  State 
to  show  that  Havard  had  made  declarations  which  would  furnish  a  motive 
for  the  defendant  to  destroy  him  in  order  to  avoid  the  disclosure  by  him  of 
defendant's  connection  with  the  murder  of  his  wife. 

Appeal  from  the  District  Court  of  Brazos.    Tried  below  before  the 
Honorable  H.  S.  Morehead. 
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Appeal  from  a  conviction  of  murder  as  an  accomplice;  penalty, 
ninety-nine  years  in  the  penitentiary. 
The  opinion  states  the  case. 

V.  B.  Hudson,  F.  J.  Duff  and  C.  W.  Howth,  for  appellant.— On 
question  of  admitting  in  evidence  the  statement  of  co-conspirator  and 
principal  who  was  not  named  in  the  indictment:  Wallace  v.  State, 
46  Texas  Crim.  Rep.,  346 ;  Choice  v.  State,  52  Texas  id.,  287 ;  Reagan 
V.  State,  49  id.,  444;  Dungan  v.  State,  39  id.,  117;  Dawson  v.  State, 
38  id.,  12;  Bookser  v.  State,  26  Texas  Crim.  App.,  596;  Ricks  v.  State, 
19  id.,  317 ;  Knight  v.  State,  7  id.,  209. 

On  question  of  change  of  venue :  Taylor  v.  State,  197  S.  W.  Rep., 
197. 

On  question  of  severance:    Terry  v.  State,  76  S.  W.  Rep.,  928. 

On  question  of  direct  and  circumstantial  evidence:  Wampler  v. 
State,  28  Texas  Crim.  App.,  353;  Kidwell  v.  State,  35  id.,  267;  Mc- 
Kinney  v.  State,  48  id.,  402 ;  Tune  v.  State,  49  id.,  448.  Perry  v. 
State,  155  S.  W.  Rep.,  263;  Strickland  v.  State,  161  id.,  110;  Johnson 
V.  State,  162  id.,  512;  Hunnicutt  v.  State,  18  Texas  Crim.  App.,  522. 

On  question  of  conscientious  scruples  to  inflict  penalty  of  death: 
Wade  V.  State,  12  Texas  Grim.  App.,  358 ;  Monk  v.  State,  27  id.,  457. 

On  question  of  opinion  of  juror :  Maines  v.  State,  35  Texas  Crim 
Rep.,  113 ;  Keatbn  v.  State,  40  Texas.  Crim.  Rep.,  145 ;  Gallagher  v. 
State,  40  id.,  307. 

On  question  of  declarations  of  third  party  as  to  defendant's  proposi- 
tion to  marry  an  old  woman,  etc.:  Davis  v.  State,  143  S.  W.  Rep., 
1161;  Gardner  v.  State,  55  Texas  Crim.  Rep.,  394;  Woodworth  v. 
State,  42  id.,  204;  Maclin  v.  State,  144  S.  W.  Rep.,  959. 

On  question  of  declaration  of  deceased  and  others  as  to  domestic 
relations,  etc. :  Maclin  v.  State,  144  S.  W.  Rep.,  959 ;  Walker  v.  State, 
140  id.,  455. 

On  question  of  hearsay:  Wallace  v.  State,  46  Texas  Crim.  Rep., 
346. 

On  question  of  charge  of  court;  on  declarations  of  co-conspirator: 
Jackson  v.  State,  90  S.  W.  Rep.,  35. 

T.  B.  Hendricks,  Assistant  Attorney  General,  for  the  State.  Cited 
cases  in  opinion. 

LATTIMORE,  Judge. — This  appellant  was  convicted  of  the  murder 
of  his  wife  in  the  District  Court  of  Brazos  County,  Texas,  and  given 
a  punishment  of  ninety-nine  years  in  the  penitentiary.  Those  of  the 
errors  therein  which  are  deemed  of  suflScient  importance  to  discuss,  as 
well  as  the  evidence  in  the  case,  will  appear  in  the  opinion. 

The  case  originated  in  Liberty  County,  Texas,  but  was  transferred 
of  the  court's  own  motion  to  the  District  Court  of  Brazos  County, 
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and  when  there  called  for  trial,  a  plea  to  the  jurisdiction  was  pre- 
sented and  overruled;  which  constitutes  the  first  error  presented. 
The  order  changing  the  venue  of  the  case  to  Brazos  County  recites  that 
it  was  made  of  the  court's  own  motion,  with  the  consent  of  the  ap- 
pellant, on  account  of  the  great  publicity  given  the  case,  and  the 
prejudice  existing  in  Liberty  County  and  each  of  the  counties  of  that 
and  adjoining  districts,  against  the  appellant. 

Brazos  County,  to  which  the  case  was  transferred,  was  not  in  the 
same  nor  in  an  adjoining  district  to  Liberty  County,  which  facts 
form  the  basis  of  appellant 's  plea  to  the  jurisdiction,  as  stated.  Said 
plea  did  not  controvert  the  publicity  or  prejudice  stated  in  the  order 
of  the  court  as  reasons  for  the  removal  of  the  case  to  Liberty  County, 
but  did  controvert  by  aflSdavits  and  evidence  that  such  order  was 
made  with  the  consent  of  the  appellant.  After  hearing  said  plea,  and 
the  evidence  offered  thereon,  the  court  made  the  following  order: 
''And  it  further  appearing  to  the  Court  that  because  of  the  notoriety 
given  the  evidence  in  said  cause  and  the  publication  thereof  in  the 
various  newspapers  circulating  in  this,  and  the  adjoining  districts, 
the  said  cause  numbered  2858  was  heretofore  on  the  Court's  own  mo- 
tion and  with  the  consent  of  the  defendant,  by  order  entered  on  the 
minutes  of  this  Court  on  the  5th  day  of  December,  1916,  transferred 
to  the  District  Court  of  Brazos  County,  Texas,  wherein  said  cause  is 
now  pending. 

And  the  Judge  presiding  herein,  being  satisfied  that  because  of  the 
facts  hereinabove  stated,  to  wit:  The  great  publicity  given  the  evi- 
dence and  facts  of  this  case,  a  trial  alike  fair  and  impartial  to  the  ac- 
cused and  the  State  cannot  be  had  in  this,  Liberty  County,  and  be- 
cause of  the  great  prejudice  which  exists  in  this  County,  as  well  as  in 
the  other  counties  of  this,  and  the  adjoining  districts  to  this  75th 
Judicial  District,  he,  the  said  Judge,  of  his  own  motion,  now  here 
orders  that  the  venue  of  this  case  be  changed  to  Brazos  County,  Texas, 
it  is  therefore  considered,  ordered,  adjudged  and  decreed  by  the  Court 
that  the  venue  of  this  cause,  be,  and  it  is  hereby  changed  from  this, 
Liberty  County,  to  be  tried  in  the  District  Court  of  Brazos  County, 
Texas,  the  same  being  one  of  the  Counties  in  the  20th  Judicial  Dis- 
trict of  the  State  of  Texas,  and  that  being  the  nearest  and  most  con- 
venient County  to  Liberty  County  in  which  a  fair  and  impartial  trial 
of  this  cause  may  be  had." 

Without  going  into  details  in  discussing  the  laws  and  constitutional 
provisions  involved,  we  will  observe  that  a  trial  by  a  fair  and  im- 
partial jury  is  guaranteed  by  our  Constitution,  and  that  each  and  all 
of  the  laws  enacted  by  the  Legislature  have  in  view  the  attainment  of 
the  object  and  purpose  of  giving  to  the  accused  a  fair  trial  before  an 
impartial  jury  as  guaranteed. 

Our  statutes  provide  substantially  that  if  it  be  shown  in  an  appli- 
cation for  a  change  of  venue  or  otherwise,  that  all  the  counties  ad 
joining  that  in  which  the  trial  is  pending,  are  subject  to  some  valid. 
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objection,  the  case  may  be  removed  to  such  county  as  the  court  may 
think  proper.  Art.  632,  C.  C.  P.  The  finding  of  the  court,  as  out- 
lined in  his  order  changing  the  venue  of  his  own  motion,  is  presumed 
to  speak  the  truth,  and  will  not  be  revised  on  appeal,  unless  it  be 
afSrmatively  shown  that  appellant  was  materially  injured  by  such 
change  of  venue.  (Cox  v.  State,  8  Crim.  App.,  283;  Frizzell  v.  State, 
30  Crim.,  App.,  42;  McCoy  v.  State,  27  Texas  Crim.  App.,  417;  Thur- 
man  v.  State,  27  Texas  Crim.  App.,  347.)  Art.  634,  C.  C.  P.,  express- 
ly  provides  that  the  action  of  the  trial  court  granting  change  of  venue 
will  not  be  revised  unless  the  facts  showing  such  objection  be  stated 
in  a  bill  of  exceptions  filed  at  the  time,  which  was  not  done  in  this 
case. 

Each  of  the  cases  cited  by  appellant  in  support  of  his  contention 
in  regard  to  this  matter  is  decided  on  a  question  foreign  to  this  issue 
and  is  not  in  point. 

Appellant's  motion  for  continuance  was  properly  overrule, — The 
fact  that  the  Court  of  Criminal  Appeals  had  not  acted  on  his  applica- 
tion for  bail  in  the  instant  case,  was  not  sufficient  ground  for  con- 
tinuance. Ex  parte  Streight  v.  State,  62  Texas  Crim.  Rep.,  453,  138 
S.  W.  R.,  752. 

Nor  was  the  absence  of  one  of  appellant's  counsel  sufficient  ground 
for  the  granting  of  a  continuance.  Other  and  able  counsel  were  pre- 
sent at  the  beginning  of  the  trial,  and  the  rights  of  appellant  were 
fully  and  fairly  protected. 

The  trial  court  did  not  err  in  overruling  the  application  for  sever- 
ance, asking  that  Lou  Sapp,  the  brother  of  appellant,  be  first  tried. 
The  cases  were  pending  in  separate  counties,  and  in  different  jurisdic- 
tions, and  to  have  granted  the  severance  asked  for  would  have 
amounted  to  a  continuance  of  the  instant  case,  which  is  expressly  for- 
bidden by  our  statutes.  Art.  727,  C.  C.  P. ;  Price  v.  State,  68  Texas 
Crim.  Rep.,  556,  152  S.  W.  R.,  640 ;  Locklin  v.  State,  75  S.  W.  R., 
305.  The  case  cited  as  authority  by  appellant  was  one  in  which  both 
cases  were  pending  in  the  same  jurisdiction,  and  is  otherwise  not  in 
point.  All  the  authorities  seem  to  hold  that  no  error  was  committed 
in  allowing  the  State  to  challenge  jurors  for  cause  who  stated  on  their 
voir  dire  that  they  had  conscientious  scruples  against  inflicting  the 
death  penalty  as  punishment  in  cases  depending  on  circumstantial 
evidence.  Shaf er  v.  State,  7  Texas  Crim.  App.,  239 ;  Little  v.  State, 
39  Texas  Crim.  Rep.,  654,  48  S.  W.  R.,  984;  Grant  v.  State,  67  Texas 
Crim.  Rep.,  155,  148  S.  W.  R.,  760;  Clanton  v.  State,  13  Texas  Crim. 
App.,  152. 

That  there  was  an  eyewitness  to  the  actual  homicide  would  not 
necessarily  remove  the  case  from  the  domain  of  circumstantial  evi- 
dence. Appellant  was  not  present  at  the  time  of  the  killing  and  his 
guilty  connection  therewith  was  more  an  issue  in  the  case  than  the 
fact  of  death.  Nor  would  the  statement  of  the  man  who  actually  fired 
the  fatal  shot^  to  the  effect  that  the  appellant  hired  him  30  to  do,  take 
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the  case  out  of  the  rule  of  such  evidence.  Mr.  Branch,  in  his  Criminal 
Laws  of  Texas,  p.  106,  cites  authorities  supporting  this  position. 
See  also  Block  v.  State,  81  Texas  Crim.  Rep.,  1,  193  S.  W.  R.,  303. 

Objection  to  a  particular  juror,  who  stated  that  he  had  formed 
an  opinion,  is  disclosed  here  by  some  of  appellant's  bills  of  exception!. 
On  similar  complaints,  it  has  been  repeatedly  held  by  this  Court  that 
such  juror  is  competent  if  his  opinion  be  formed  by  mere  reading,  etc., 
or  if  it  appears  to  the  court  that  such  an  opinion  will  not  influence 
him  in  arriving  at  a  verdict  in  the  case.  See  Vernon's  C.  C.  P.,  p.  377, 
and  authorities  cited. 

What  we  have  said  above  disposes  of  appellant's  contentions  with 
regard  to  matters  preliminary  to  the  introduction  of  evidence. 

Mrs.  Ellen  Sapp,  the  wife  of  appellant,  was  shot  and  killed  on 
November  7,  1914,  the  shot  being  from  a  gun  in  the  hands  of  one 
Dick  Watts,  and  the  same  was  claimed  at  the  time  to  be  accidental. 
The  occurrence  took  place  at  a  hunting  camp,  and  the  persons  present 
were  Mrs.  Sapp  (deceased),  Mrs.  Taylor,  Dick  Watts,  Frank  Havard, 
and  H.  Sowell.  Appellant  was  not  present,  but  was  not  far  away, 
and  arrived  on  the  scene  a  few  minutes  after  the  fatal  shot.  It  was 
shown  that  of  the  persons  present  at  the  time  of  the  death  of  Mrs. 
Sapp,  Sowell  was  the  only  one  living  at  the  time  of  the  trial.  Nothing 
appears  as  to  the  cause  of  the  death  of  Mrs.  Taylor,  but  the  State 
claimed  on  the  trial  of  the  case  that  both  Watts  and  Havard  had  been 
murdered  by  appellant  and  evidence  tending  to  so  show  was  admitted 
against  the  appellant,  as  was  likewise  evidence  tending  to  show  that 
appellant  had  been  searching  for  the  witness  Sowell  while  he,  appel- 
lant, was  armed. 

The  indictment  and  conviction  of  appellant  was  as  an  accomplice 
to  the  murder  of  his  wife,  it  being  alleged  in  the  indictment  that 
Dick  Watts  was  the  principal  offender.  No  mention  was  made  in  the 
indictment  of  Prank  Havard.  The  State's  theory  was  that  a  con- 
spiracy existed  between  appellant  and  others,  having  for  its  principal 
object,  the  getting  of  the  money  and  property  of  the  deceased;  that 
Watts  and  Havard  were  parties  to  the  enterprise,  their  participation 
being  mainly  for  the  purpose  of  bringing  about  the  death  of  Mrs. 
Sapp  after  she  had  given  to  her  husband  large  sums  of  money  and  had 
made  a  will  in  his  favor.  The  killing  of  deceased  being  merely  one 
of  the  steps  necessary  to  obtain  the  property,  in  this  opinion  it  will 
be  taken  for  granted  that  if  there  was  such  a  conspiracy  having  such 
an  object,  it  had  not  been  consummated  at  the  time  of  the  homicide. 
The  will  of  deceased  making  appellant  the  principal  beneficiary  was 
filed  by  appellant  for  probate  shortly  after  the  death  of  his  wife,  and 
was  contested  by  her  relatives.  On  this  trial  statements  made  by  both 
Watts  and  Havard,  subsequent  to  the  death  of  Mrs.  Sapp,  were  ad- 
mitted in  evidence.  The  statement  of  Watts  was  in  substance  that 
he  killed  Mrs.  Sapp,  and  was  hired  so  to  do  by  appellant;  that  of 
Havard  was  in  substance  that  appellant  tried  to  get  him  to  kill  Mrs. 
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Sapp ;  that  he  turned  the  job  down,  but  got  a  man,  to-wit,  Dick  Watts, 
for  the  appellant.  As  stated  above,  in  view  of  the  fact  that  the  money 
and  property  had  not  yet  been  obtained  by  the  appellant  under  the 
law,  we  will  not  take  time  to  discuss  the  proposition,  but  consider  it  as 
settled  by  the  holdings  of  this  Court  that  the  declarations  of  Havard 
and  Watts,  if  in  fact  they  were  co-conspirators  with  appellant,  were 
made  during  the  pendency  of  the  conspiracy,  the  main  object  of  which 
had  not  been  consummated  at  the  time  such  statements  were  made. 

It  is  fundamental  that  if  Watts  killed  Mrs.  Sapp  in  violation  of 
law,  he  would  be  a  principal  offender,  and  likewise,  if  Havard  pro- 
cured Watts  to  do  this  killing,  for  Sapp,  and  was  personally  present 
when  the  killing  took  place,  he  too,  under  our  law,  would  be  a  prin- 
cipal therein.  See  Art.  78,  Vernon's  Penal  Code.  We  think  the 
evidence  as  to  these  statements  of  Watts  and  Havard  were  admissible 
for  several  reasons. 

If  there  was  a  conspiracy  between  the  parties,  it  is  obvious  that  the 
main  object  was  to  obtain  the  property  of  deceased,  which  object  was 
only  partially  obtained  by  her  death,  there  remaining,  as  stated  above, 
yet  to  be  accomplished  by  said  conspiracy,  the  probating  of  her  will, 
and  the  reduction  to  actual  possession  and  ownership  of  her  property, 
and  in  such  case,  so  long  as  the  parties  to  a  conspiracy  are  still  moving 
toward  the  accomplishment  of  any  of  its  objects,  the  acts  and  declara- 
tions of  one  in  pursuance  of  the  common  design,  whether  made  in  the 
presence  and  hearing  of  the  others  or  not,  becomes  admissible  against 
each  of  the  others,  even  though  tried  separately.  Gracy  v.  State,  57 
Texas  Crim.  Rep.,  68;  Serrato  v.  State.  74  Texas  Crira.  Rep.,  413, 
171  S.  W.  R.,  1133;  O'Neal  v.  State,  14  Texas  Crim.  App.,  582;  Long 
V.  State,  55  Texas  Crim.  Rep.,  55 :  Kennedy  v.  State,  19  Texas  Crim. 
App.,  618 ;  Nunez  v.  State,  70  Texas  Crim.  Rep.,  481 ;  Zweig  v.  State, 
74  Texas  Crim.  Rep.,  306,  171  S.  W.  R.,  747 ;  Cox  v.  State,  8  Texas 
Crim.  App.,  303|.  We  regard  the  opinion  of  Judge  White,  in  Cox*s 
case,  supra,  one  of  the  ablest  and  best  considered  among  our  decisions. 
In  that  case  a  witness  testified  that  one  claimed  to  be  a  co-conspirator 
by  the  State,  out  of  the  presence  and  hearing  of  defendant  on  trial, 
had  said  to  witness:*' 

''Going  back  to  Mr.  Augustine's,  Meador  told  me  that  they  were 
going  to  kill  the  parties, — Humphreys,  Theodore  Brazell,  and  the  two 
Ainsworth  boys.  He  told  me  they  were  going  on  Monday  night  to  do 
it.  He  told  me  this  Friday  evening.  He  told  me  the  next  Monday  they 
were  going  to  do  the  killing.''  To  the  question  **What  was  the  ex- 
pression of  Meador?"  witness  replied,  **He  said  *We  are  going  to  kill 
them.'  He  said  'We  are  going  to  do  it.'  He  did  not  say  who  was 
going  with  him.  Meador  told  me  that  Augustine  was  going  with  him. 
He  told  me  he  was  right  in  for  it."  Witness  is  satisfied  that  Cox 
did  not  hear  this  conversation.  In  another  portion  of  his  testimony 
the  witness  says  that  Meador  told  him  that  Cox  was  going  with  him 
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to  do  the  killing.  This  is  in  substance  a  resume  of  the  principal  points 
in  the  evidence  objected  to." 

Discussing  objections  to  the  admission  of  this  evidence,  this  Court 
quotes  from  Mr.  Greenleaf ,  as  follows : 

**The  connection  of  the  individuals  in  the  unlawful  enterprise  be- 
ing thus  shown,  every  act  and  declaration  of  each  member  of  the  con- 
federacy in  pursuance  of  the  original  concerted  plan  and  with  refer- 
ence to  the  common  object  is,  in  contemplation  of  law,  the  act  and  dec- 
laration of  them  all,  and  is  therefore  original  evidence  against  each 
of  them.  It  makes  no  difference  at  what  time  any  one  entered  into 
the  conspiracy.  Every  one  who  does  enter  into  a  common  purpose  or 
design  is  generally  deemed  in  law  a  party  to  every  act  which  has  be- 
fore been  done  by  the  others,  and  to  every  act  which  may  afterwards 
be  done  by  any  of  the  others,  in  furtherance  of  such  common  design. 

The  court  also  quotes  in  said  opinion  further  from  other  decisions 
as  follows: 

**In  The  People  v.  Brotherton,  47  Cal.,  388,  it  was  held:  'Where 
two  are  jointly  indicted,  the  prosecution  may  on  the  trial  prove  the 
declarations  and  acts  of  one  done  in  the  absence  of  the  other,  before 
proving  the  conspiracy  between  the  defendants,  provided  proof  of 
such  conspiracy  is  afterwards  made.'' 

''In  the  State  v.  Winner,  17  Kan.,  298,  it  was  held  that  "ordinarily, 
when  the  acts  and  declarations  of  one  co-conspirator  are  offered  in 
evidence  against  another  co-conspirator,  the  conspiracy  itself  should 
first  be  established  prima  facie,  and  to  the  satisfaction  of  the  judge 
of  the  court  trying  the  cause ;  but  this  cannot  always  be  required.  It 
cannot  well  be  required  where  the  proof  depends  upon  a  vast  amount 
of  circumstantial  evidence — a  vast  number  of  isolated  and  independ- 
ent facts.  And  in  any  case  where  such  acts  and  declarations  are  intro- 
duced in  evidence,  and  the  whole  of  the  evidence  introduced  on  the 
trial,  taken  together,  shows  that  such  a  conspiracy  actually  exists,  it 
will  be  considered  immaterial  whether  the  conspiracy  was  established 
before  or  after  the  introduction  of  such  acts  and  declarations. ' ' 

"In  the  People  v.  Geiger,  49  Cal.,  643,  it  was  held  that  'if  two  are 
jointly  indicted  for  murder,  and  are  tried  separately,  and  on  the 
trial  of  one  there  is  testimony  tending  to  show  a  conspiracy  between 
them,  the  declarations  of  the  one  not  on  trial,  made  before  the  killing, 
may  be  received  in  evidence.  And  the  conspiracy  to  commit  a  crime 
being  proved  on  the  separate  trial  of  one  of  the  conspirators,  the  jury 
are  to  give  the  same  weight  to  the, declarations  of  the  co-conspirator 
not  on  trial  as  they  would  give  them  if  made  by  the  one  on  trial.  See 
also  People  v.  Cotto,  49  Cal.,  166.'' 

After  making  these  citations  and  others,  this  Court  states  its  con- 
clusion, as  follows : 

"To  us  it  seems  too  plain  to  admit  of  argument,  that,  when  two 
or  more  are  found  acting  together  with  an  unlawful  intent  in  the 
commission  of  an  offense,  the  common  design  and  acting  together 
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makes  them  ipso  facto  conspirators — endows  them  as  a  body  with  the 
attribute  of  individuality — ^merges  the  conspiracy  to  do  the  act  in 
the  act  itself;  and  that  the  previous  acts  and  declarations  of  each 
or  any  such  principal  offenders  in  pursuance  of  the  agreed  plan,  and 
tending  to  throw  light  upon  it  or  the  motive  or  intent  with  which 
it  was  committed,  is  and  should  be  received  as  legal  and  admissible 
evidence  against  each  and  all,  whether  indicted,  prosecuted,  and  tried 
jointly  or  separately.  1  Bishop's  Grim.  Law,  sec.  432;  Kelley  v. 
The  people,  55  N.  Y.,  566;  2  Whart.  on  Ev.,  1205;  47  Ind.,  568." 

In  the  Kennedy  case,  supra,  this  Court  held  as  follows : 

**The  fifteenth  bill  of  exceptions  was  reserved  by  defendant  to  the 
court's  permitting  Jack  Williams  to  testify,  over  the  objection  of 
defendant,  to  certain  statements  made  to  the  witness  by  Iven  Thomp- 
son (a  codefendant,  osme  days  before  the  killing,  relative  to  the  in- 
tentions of  Thompson  and  appellant  Kennedy  to  kill  Edmund  Hill- 
appellant  Kennedy  not  being  present  when  Thompson  made  these 
statements  to  the  witness.  The  evidence  was  admissible.  The  witness 
stated  that  Thompson  said  **that  he  and  Tom  Kennedy  were  going 
to  kill  Hill  the  first  chance  they  got,  and  that  they  were  going  for 
him  at  any  time."  A  conspiracy  between  the  parties  may  not  have 
been  conclusively  established  on  the  trial,  and  this  testimony  tended 
to  establish  its  existence  at  the  time  the  statements  and  declarations 
were  made." 

Mr.  Wigmore  on  Evidence,  page  1291,  Sec.  1079,  lays  down  the 
rule  as  follows : 

**A  conspiracy  makes  each  conspirator  liable  under  the  criminal 
laws  for  the  act  of  every  other  conspirator  done  in  pursuance  of  the 
conspiracy.  Consequently  by  the  principle  already  exemplified  in 
other  relations  {Ante  Sec.  1077)  the  admissions  of  a  co-conspirator 
may  be  used  to  affect  the  proof  against  the  others  on  the  same  con- 
dition as  his  acts  when  used  to  create  other  legal  liability." 

In  the  Section  1077  referred  to,  Mr.  Wigmore  states  '*that  the 
confession  of  a  principal  is  admissible  on  the  trial  of  an  accessory 
to  evidence  the  commission  of  the  crime  by  the  principal." 

Mr.  Abbot  on  Evidence,  p.  190,  states  the  rule  as  follows:  The 
familiar  rule  that  when  several  persons  are  engaged  together  in  the 
furtherance  of  an  illegal  design,  the  actions  and  declarations  of  one 
conspirator,  made  together  in  pursuance  of  a  concerted  plan,  and 
with  reference  to  the  common  object,  are  competent  against  the 
others  though  not  made  in  their  presence,"  and  again  the  same  au- 
thor, on  page  621,  says:  '* slight  evidence  of  concert  or  collusion 
between  the  parties  to  an  illegal  transaction  admits  evidence  of  the 
acts  and  declarations  of  one  against  the  others  under  the  rule  already 
stated  on  page  190." 

Mr.  Wharton  in  his  valuable  work  on  Criminal  Evidence,  p.  1431. 
lays  down  the  following  proposition:  *'When  several  person  are 
proved  to  have  combined  for  the  same  unlawful  purpose,  any  act 
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done  by  one  of  the  party,  in  pursuance  of  the  concerted  plan  with 
reference  to  the  crime  charged,  is  the  act  of  all;  proof  of  such  act 
is  evidence  against  one  and  all  the  others." 

The  rule  that  the  conspiracy  must  be  established  before  declarations 
of  co-conspirators  are  admissible  against  appellant,  no  longer  obtains 
in  this  State,  nor  does  the  order  in  which  evidence  to  show  the  con- 
spiracy is  admitted,  aflfect  its  admissibility.  Nelson  v.  State,  43  Texas 
Crim.  Rep.,  553;  Barber  v.  State,  69  S.  W.  Rep.,  515;  Segrest  v. 
State,  57  S.  W.  Rep.,  845. 

The  declarations  of  both  Havard  and  Watts  were  in  pursuance  of 
a  design  common  to  them  all,  and  were  made  while  the  objects  of 
the  conspiracy  were  not  yet  accomplished. 

There  is  another  rule,  by  reference  to  which  this  evidence  would 
be  held  admissible.  Appellant  was  charged  as  an  accomplice,  not 
being  actually  present  when  the  killing  took  place.  This  being  the 
form  of  the  allegation  in  the  indictment,  it  devolved  upon  the  State 
to  prove  the  guilt  of  the  principal  or  principals  as  a  part  of  its 
case  against  appellant.  Sims  v.  State,  10  Texas  Crim.  App.,  131; 
Bluman  v.  State,  33  Texas  Crim.  App.,  43 ;  Collins  v.  State,  24  Texas 
App.,  141 ;  Millner  v.  State,  75  Texas  Crim.  Rep.,  22,  169  S.  W.  R., 
899. 

That  Watts  shot  and  killed  Mrs.  Sapp  was  not  denied.  That 
Havard  was  present  at  the  time  of  such  killing  was  also  uncontro- 
verted.  The  confessions  of  a  principal  in  such  a  case  are  held  ad- 
missible to  prove  his  guilt.  Crook  v.  State,  27  Texas  Crim.  App., 
239;  Hamlin  v.  State,  39  Texas  Crim.  Rep.,  604;  Thomas  v.  State, 
43  Texas  Crim.  Rep.,  23. 

Such  evidence  being  admissible  for  the  purpose  stated,  it  becomes 
the  duty  of  appellant,  under  our  practice,  to  object  to  its  use  as 
against  him,  if  he  so  desires,  and  such  objection  must  be  properly 
raised  and  presented  to  the  trial  court  and  brought  here  by  exception 
and  bill  in  order  to  entitle  it  to  our  consideration.  There  was  no 
such  objection  to  this  evidence.  It  is  not  claimed  or  admitted  that 
such  evidence  could  be  used  to  incriminate  the  principals  only,  nor 
was  any  charge  asked  limiting  such  evidence  to  any  such  purpose, 
all  of  which  must  be  done  by  appellant  if  he  wishes  such  evidence 
limited  for  any  purpose  whatever. 

Again:  Watts  and  Harvard  were  eyewitnesses  to  the  killing  of 
Mrs.  Sapp,  and  if  they  were  or  became  witnesses  against  appellant 
for  his  alleged  complicity  in  such  killing,  we  think  it  proper  to  show, 
if  possible,  that  appellant  attempted  to  destroy  their  evidence  and 
suppress  their  testimony  by  killing  them. 

It  will  be  observed  from  the  record  that  from  the  time  of  the  killing 
of  deceased  on  November  7,  up  to  about  Christmas  of  that  year,  both 
Watts  and  Havard  appeared  to  be  on  terms  of  friendly  intimacy  with 
appellant ;  that  about  the  latter  time.  Watts  began  to  talk  to  differ- 
ent parties  of  his  own  and  appellant's  guilty  connection  with  said 
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killing;  and  early  in  January  he  disappeared.  The  circumstances 
surrounding  his  disappearance  were  offered  in  evidence  on  this  trial 
by  the  State,  as  showing  that  appellant  and  his  brother  were  the  guilty 
instruments  in  bringing  about  Watts'  death.  It  also  appears  that 
Havard  began  to  talk  along  the  same  line  in  January,  and  shortly 
thereafter  he  disappeared,  as  the  State  claims,  as  the  result  of  the 
acts  of  the  same  agent  or  agents.  Both  these  men's  bodies  were  found 
buried  in  the  big  thicket,  with  indisputable  evidence  that  they  had 
been  murdered. 

We  are  inclined  to  believe  that  the  State  might  prove  hostile  dec- 
larations toward  appellant  made  by  Havard  and  Watts  under  these 
circumstances.  The  case  was  one  of  circumstantial  evidence.  The 
deaths  of  said  witnesses  were  offered  as  circumstances  against  the 
accused,  and  as  tending  to  show  the  motive  and  reason  for  such  killing 
might  not  the  declarations  of  such  witnesses,  made  shortly  before 
their  deaths,  be  admissible?  That  one  is  merely  a  witness  against 
one  accused  of  crime  might  supply  a  remote  reason  or  a  mighty  mo- 
tive for  the  killing  of  said  witness,  according  as  his  testimony  would 
hurt  little  or  much;  and  as  supplying  a  cogent  reason  for  the  removal 
of  such  evidence  by  the  death  of  said  witness,  we  think,  in  a  proper 
case,  the  declarations  of  the  deceased  witness  showing  what  his  evi- 
dence would  be,  is  provable  against  the  accused.  Watts  and  Havard 
were  present  at  the  killing,  it  is  true,  but  for  nearly  two  months  there- 
after their  accounts  of  the  same  were,  that  it  was  accidental,  which 
was  favorable  to  the  accused,  and  during  these  two  months  they  re- 
mained unharmed  and  unxnolested.  They  change  their  attitude,  and 
each  makes  to  several  persons  statements  extremely  damaging  to 
appellant,  to  the  effect  that  the  killing  was  intentional,  and  that 
appellant  was  the  prime  mover  in  the  whole  matter.  Almost  immedi- 
ately both  of  said  parties  are  killed,  slain,  and  their  bodies  are  found 
buried  near  each  other,  under  such  circumstances  as  to  make  it 
reasonably  appear  that  they  were  killed  by  the  same  party.  What  was 
the  motive  or  reason  for  such  killing?  That  they  were  merel>'  wit- 
nesses to  the  killing  It  might  be  so  asserted.  Up  to  the  time  they 
began  to  talk,  was  there  any  reason  for  supposing  that  their  wit- 
nessing was  against  appellant?  Apparently  not.  But  from  the  time 
their  said  statements  were  made  their  attitude  became  wholly  differ- 
ent, and  there  arose  apparent  necessity  for  the  suppression  of  their 
testimony  and  the  removal  of  such  witnesses  to  accomplish  said  pur- 
pose. It  seems  to  us  that  in  such  case  the  statements  of  said  parties 
were  strong  circumstances  bearing  upon  the  motive  and  purpose  of  the 
person  by  whom  they  were  killed. 

What  we  have  said,  disposes  of  the  objections  to  the  evidence  of 
statements  made  by  Watts  and  Havard,  as  testified  to  by  a  number  of 
witnesses,  and  constitutes,  in  our  opinion,  a  decision  of  the  main  point 
in  this  case. 
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The  evidence  of  the  witness  Joe  Moore,  to  the  effect  that  appellant 
and  one  Van  Auken  tried  to  induce  him  some  time  prior  to  the 
marriage  of  appellant  and  deceased,  to  marry  a  wealthy  old  woman, 
obtain  her  property,  and  thereafter  dispose  of  her  in  some  way  and 
divide  her  property  between  said  Moore,  Van  Auken  and  appellant, 
was  admissible  for  what  it  was  worth  in  the  minds  of  the  jury,  as 
evidence  bearing  on  the  question  of  the  conspiracy. 

The  testimony  of  the  friends — intimates  of  both  appellant  and  de- 
ceased— as  to  acts  and  conversations  showing  the  lack  of  affection 
on  the  part  of  appellant  for  his  wife,  his  attitude  toward  her,  both 
before  and  after  their  marriage,  his  neglect  of  her,  his  attentions  to 
other  women,  his  desire  to  get  possession  of  her  property — ^were  all  ad- 
missible as  circumstances  throwing  light  on  the  real  purpose  or 
motive  of  appellant  throughout  the  entire  affair.  The  testimony  is  too 
long  to  even  substantially  state  the  same,  being  presented  here  in 
a  statement  of  facts  of  over  eight  hundred  pages;  but  we  have  care- 
fully read  it  all,  and  considered  it  in  the  light  of  appellant's 
numerous  objections  thereto.  Most  of  the  objections  we  do  not  deem 
worth  mentioning,  as  they  are  repeated  in  lengthy  bills  of  exception, 
many  of  them  without  citations  of  authorities,  or  reasons  which  ap- 
I)eal  at  all  to  us  as  being  worthy  of  inserting  in  this  opinion. 

Effort  was  made  to  impeach  certain  witnesses  for  the  State  by 
proving  their  bad  reputation  for  chastity.  The  court  did  not  err 
in  refusing  to  permit  the  appellant  to  so  attack  the  credibility  of 
said  witnesses. 

There  was  objection  made  to  proof  of  acts  and  declarations  of  Lou 
Sapp,  the  brother  of  appellant,  at  the  time  the  body  of  Dick  Watts 
was  discovered,  and  publication  made  of  the  facts  attendant  thereon, 
in  newspapers.  It  was  claimed  by  the  State  that  Lou  Sapp  made  him- 
self a  party  to  the  conspiracy  by  assisting  appellant  in  accomplishing 
the  deaths  of  Watts  and  Havard.  If  this  be  true,  under  our  decisions, 
one  who  enters  a  conspiracy  at  any  stage  of  its  progress,  adopts 
all  that  has  gone  before,  and  makes  himself  a  party  thereto,  and  to 
what  comes  after,  and  his  acts  and  declarations  are  admissible  in 
evidence. 

More  than  thirty  special  charges  were  asked  by  appellant,  seven 
of  which  were  given.  We  have  examined  the  various  refused  charges, 
in  the  light  of  the  facts  and  the  charge  as  given,  and  do  not  believe 
there  was  any  error  in  refusing  any  and  all  of  them.  The  trial  court 
fairly  submitted  the  law  of  circumstantial  evidence;  told  the  jury 
substantially  that  Watts  and  Havard  were  accomplices,  and  gave  the 
law  governing  such  cases.  He  told  the  jury  that  they  could  not  con- 
sider the  statement£  of  Havard  and  Watts  against  the  appellant  unless 
there  was  a  conspiracy  between  the  parties  to  kill  the  deceased;  that 
there  could  be  no  guilt  of  appellant  if  Mrs.  Sapp  was  accidentally 
killed,  etc.  We  think  the  law  was  fairly  presented  to  the  jury,  and 
the  special  charges  correctly  refused.  ,  ^  . 
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We  have  gone  fully  through  the  lengthy  and  exhaustive  brief  of 
appellant,  setting  up  in  more  than  one  hundred  assignments  the  mat- 
ters contained  in  his  various  bills  of  exception.  We  think  it  is  suffi- 
cient to  say  that  we  do  not  find  any  one  of  the  matters  complained 
of  to  show  reversible  error,  and  the  judgment  of  the  trial  court  is 
afiSrmed. 

Affirmed. 

ON  REHEARING. 

June  25,  1920. 

LATTIMORE,  Judge. — Many  grounds  are  urged  by  the  able  coun- 
sel who  represent  the  appellant,  as  reasons  for  granting  this  motion 
for  rehearing. 

It  is  urged  that  we  were  in  error  in  holding  as  admissible,  the 
statement  of  Prank  Havard  to  Griffin,  the  reason  now  given  being 
that  it  was  neither  alleged  in  the  indictment,  nor  shown  by  testimony 
that  Havard  was  a  party  to  the  conspiracy  to  kill  deceased.  This 
court  held  in  the  Heard  case,  9  Texas  Crim.  App.,  23,  and  the  Bass 
case,  59  Texas  Crim.  Rep.,  191,  that  it  was  not  necessary,  in  order 
to  make  admissible  evidence  that  one  was  a  co-conspirator,  to  show 
that  he  was  indicted  as  such,  and  we  think  the  holding  correct.  We 
think  the  evidence  was  admissible  for  various  reasons.  The  case  against 
appellant  was  circumstantial  in  character,  the  State's  theory  being 
that  Havard  and  Watts  were  the  actual  perpetrators  of  the  crime  in 
which  appellant  was  an  accomplice.  The  uncontroverted  testimony 
showed  that  at  the  time  Mrs.  Sapp  was  shot  by  Dick  Watts,  Havard 
was  a  few  feet  distant,  and  that  he  said  nothing  at  the  time,  except 
to  go  on  with  his  cooking  operations.  It  was  also  shown  that  he  was 
engaged  in  the  same  occupation  when  appellant  appeared  on  the 
scene  some  two  minutes  after  the  shooting,  and  that  when  appellant 
came  up  on  this  occasion,  he  merely  said,  **My  wife  is  dead/'  and 
asked  no  questiosn  of  either  Watts,  Havard,  or  any  other  person  as 
to  what  had  occurred,  or  how  deceased  came  to  be  shot,  or  by  whom. 
In  the  statement  supposed  to  have  been  made  by  Havard,  and  which 
was  testified  to  by  the  witness  Griffin,  occurs  the  following  language: 
**He  (meaning  Havard)  never  told  me  that  he  told  Sapp  that  he 
wouldn't  kill  her,  but  that  he  would  get  Dick  Watts  to  kill  her  for 
him."  As  stated  in  the  original  opinion,  if  Havard  did  procure  the 
services  of  Dick  Watts  to  kill  Mrs.  Sapp,  and  aided  and  co-operated 
with  appellant  and  Watts  in  the  plans  to  kill  her,  and  was  actually 
present  when  she  was  killed,  he  would  not  only  be  a  principal  offender, 
under  Article  78  of  our  Penal  Code,  whether  or  not  he  was  aiding 
or  assisting  in  the  actual  killing  at  the  time,  but  he  would  also  be  a 
most  material  witness  for  or  against  appellant,  and  his  death  at  the 
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hands  of  appellant  would  be  an  exceedingly  strong  circumstance 
against  the  latter.  Without  further  discussion  of  the  matter  of  con- 
spiracy, we  are  of  opinion  that  the  facts  pertaining  to  the  death  of 
Havard  were  pertinent  and  material,  and  as  a  motive  for  the  killing 
of  such  witness,  it  was  material  to  show  declarations  by  him  hostile 
to  appellant,  or  of  a  nature  injurious  to  appellant.  This,  we  think, 
would  include  the  declaration  in  question. 

We  do  not  think  we  erred  in  holding  the  declarations  of  Havard 
admissible,  nor  do  we  think  the  evidence  failed  to  support  the  propo- 
sition that  he  was  a  party  to  the  conspiracy  bringing  about  the  death 
of  the  deceased,  was  present  at  the  homicide,  and  his  subsequent 
declarations,  made  his  removal  most  material  to  appellant. 

It  is  insisted  that  we  erred  in  holding  admissible  the  evidence  of 
Joe  Moore,  as  to  the  conversation  had  with  appellant  and  Van  Auken 
some  time  prior  to  the  marriage  of  the  appellant  and  deceased.  We 
cannot  agree  with  appellant  that  this  testimony  was  too  remote,  and 
had  no  probative  force.  The  conversation  was  in  the  latter  part  of 
1912,  and  the  proposition  put  to  Moore  by  appellant  and  Van  Auken, 
was  that  Van  Auken  would  produce  an  old  and  wealthy  woman,  and 
Moore  would  marry  her — and  as  suggested  by  appellant,  she  would 
no  live  long,  and  by  either  appellant  or  Van  Auken — **they  could 
knock  out  her  light;*'  her  money  to  be  divided  between  the  three 
parties  to  the  conversation.  Moore  declined  the  proposition.  The 
proof  further  showed  that  some  time  during  the  following  year,  ap- 
pellant got  a  divorce  from  his  wife,  and  a  few  mouths  thereafter 
married  the  deceased  at  the  home  of  Van  Auken,  the  deceased  being 
an  old  and  wealthy  woman,  and  appellant  a  young  man ;  and  that  very 
soon  thereafter  appellant  came  into  possession  of  large  sums  of  money 
from  deceased,  and  that  about  the  same  time.  Van  Auken  deposited 
also  considerable  sums  of  money.  It  was  shown  by  testimony  that 
about  the  time  appellant  brought  suit  against  his  wife  for  divorce,  or 
during  that  fall,  that  he  stated  to  parties  that  he  was  going  to  marry 
deceased,  and  to  a  witness  with  whom  he  had  a  conversation  about 
this  time,  who  told  him  that  deceased  had  had  considerable  trouble 
with  her  former  husbands,  appellant  stated  that  if  he  got  her  she 
would  never  have  trouble  with  another  one. 

The  record  discloses  heartless  and  jeering  remarks  made  by  ap- 
pellant towards  the  unfortunate  woman  before  and  after  his  marriage 
to  her,  and  up  to  the  time  she  was  killed,  and  in  this  connection  we 
observe  that  the  court  charged  the  jury,  at  the  request  of  appellant, 
that  unless  they  believed  beyond  a  reasonable  doubt  that  that  conver- 
sation testified  to  by  the  witness  !Moore,  referred  to  a  particular 
woman,  they  should  disregard  the  same.  We  find  nothing  in  that 
part  of  Mr.  Branch's  Annotated  Penal  Code,  referred  to  by  appellant, 
which  would  exclude  this  evidence. 

It  is  again  urged  that  the  juror  Stevens  was  disqualified  by  reason 
of  having  read  some  of  the  evidence  of  a  companion  case,  and  having 

Digitized  by  VjOOQIC 


622  87  Texas  Criminal  Reports.  [June, 

formed  an  opinion.  An  examination  of  this  bill  of  exceptions  dis- 
closes that  said  witness  stated  on  his  voir  dire  that  he  had  read  **most 
everything"  pertaining  to  the  trial  of  appellant  at  Lufkin,  for  the 
murder  of  Dick  Watts,  and  said  bill  further  discloses  that  upon 
cross-examination  by  the  skilful  counsel,  said  juror  was  led  to  say 
that  he  had  an  opinion;  but  upon  direct  examination,  both  original 
and  in  rebuttal,  the  juror  stated  positively  that  while  he  had  an 
opinion,  it  was  not  such  as  would  influence  his  action,  and  that  he 
could  try  the  case  upon  the  law  and  the  evidence  just  as  fairly  and 
impartially  as  he  could  if  he  had  never  heard  of  it.  This  CJourt  has 
often  held  in  cases  of  this  character,  that  jurors  giving  similar 
answers  are  competent.    Vernon's  C.  C.  P.,  p.  377-378. 

It  is  again  urged  that  the  court  erred  in  admitting  the  testimony  of 
Mariah  Hamilton,  Essie  Abbott,  Mrs.  Myers,  Mrs.  Scott,  **and 
others,''  because  hearsay,  etc.  Mariah  Hamilton  was  cook  for  appel- 
lant and  deceased.  A  part  of  her  testimony,  as  disclosed  by  the  bill 
of  exceptions,  was  to  material  facts,  and  there  is  nothing  in  said 
testimony  of  said  witness,  as  contained  in  said  bill,  which  shows  wheth- 
er appellant  was  present  or  not  at  the  time  the  statements  of  Mrs. 
Sapp,  testified  to,  were  made,  and  our  presumption  must  be  in  favor 
of  the  correctness  of  the  ruling  of  the  trial  court. 

Mrs.  Myers  testified  that  she  boarded  at  the  same  place  as  appellant 
and  deceased,  and  that  Mrs.  Sapp  usually  ate  her  meals  alone,  and 
that  she  seldom  saw  them  take  a  meal  together.  Her  evidence  was 
entirely  competent,  and  no  element  of  hearsay  appears  therein. 

Much  of  Mrs.  Scott's  testimony  was  pertinent  and  admissible.  The 
bill  of  exceptions  taken  thereto  fails  to  show  that  any  objections  were 
made  thereto  as  being  hearsay.  There  is  nothing  in  the  statement 
of  said  witness,  as  set  out  in  said  bill  of  exceptions,  which  discloses 
that  the  statements  were  made  out  of  the  presence  of  the  appellant. 
The  same  is  true  of  the  bill  of  exceptions  reserved  to  the  testimony  of 
Mrs.  Essie  Abbott.  A  blanket  objection  seems  to  have  been  made  to 
the  testimony  of  these  witnesses,  urging  generally,  that  said  evidence 
was  prejudicial,  of  no  probative  force,  hearsay,  etc.  When  a  bill  of 
exceptions  discloses  that  a  great  part  of  the  testimony  set  out  is  ma- 
terial, and  the  same  contains  pertinent  evidence,  such  a  bill  of  ex- 
ceptions will  not  sufiice  to  bring  before  us  any  matter  for  review. 

This  disposes  of  the  objections  urged  in  this  motion  for  a  rehearing, 
and  not  being  able  to  agree  with  any  of  the  contentions  made  by 
appellant,  his  motion  is  overruled^ 

Overruled. 
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on  rehearing^ 
June  25,  1920. 

MORROW,  Judge. — My  understanding  of  the  attached  opinion  on 
motion  for  rehearing  is  that  the  admissibility  of  the  declarations  of 
Havard  is  upheld  upon  the  proposition  that  Havard's  death  was 
brought  about  by  the  appellant,  and  that  it  was  material  to  the  State 
to  show  that  Havard  had  made  declarations  which  would  furnish  a 
motive  for  the  appellant  to  destroy  him  in  order  to  avoid  the  dis- 
closure by  Havard  of  the  appellant's  connection  with  the  murder  of 
his  wife.  I  do  not  wish  to  call  in  question  the  correctness  of  the  view 
of  my  associate  that  upon  the  grounds  stated,  the  case  depending 
upon  circumstantial  evidence,  the  declarations  mentioned  were  not 
properly  received.  In  the  original  opinion,  however,  there  appear 
some  reasons  given  for  receiving  the  testimony  with  which,  as  I  com- 
prehend them,  I  am  not  in  full  accord.  The  conditions  under  which 
the  declaration  of  one  co-conspirator  becomes  admissible  against  an- 
other are  fairly  and  accurately  stated,  I  think,  in  the  case  of  Cox  v. 
State,  8  Texas  Grim.  App.,  256,  and  from  the  syllabus  on  the  sub- 
ject I  quote:  **If  two  or  more  act  together,  with  unlawful  intent, 
in  the  perpetration  of  a  crime,  they  are  co-conspirators  and  princi- 
pal offenders  by  reason  of  their  common  design  and  co-operation,  and, 
whether  they  be  tried  and  indicted  jointly  or  separately,  the  ante- 
cedent acts  or  declarations  of  each,  pending  and  in  pursuance  of  the 
common  design,  and  tending  to  throw  light  upon  its  execution  or  up- 
on the  motive  or  intent  of  its  perpetrators,  are  competent  evidence 
against  each  and  all  of  them."  See  also  on  the  subject  Encyc.  of 
Law,  vol.  8,  p.  680-2;  Willey  v.  State,  22  Texas  Grim.  App.,  408; 
People  V.  Smith,  151  Gal.,  626. 

With  the  implication  in  the  original  opinion  that  the  declaration 
of  Harvard,  treated  as  his  confession,  might  be  used  against  the  ap- 
pellant, I  am  not  in  full  accord.  Watts'  declaration  was  admissible 
because  the  indictment  alleged  that  Watts  was  the  principal,  and 
the  appellant  his  accomplice.  It  was  essential,  therefore,  that  the 
State  prove  the  guilt  of  Watts,  and  this  it  might  prove  by  his  con- 
fession. Crook  V.  State,  27  Texas  Grim.  App.,  237.  It  was  not  es- 
sential that  the  State  prove  the  guilt  of  Havard,  and  the  reason  for 
admitting  in  evidence  the  declaration  of  Watts  does  not  obtain  with 
reference  to  the  declaration  of  Havard.  Arnold  v.  State,  9  Texas 
Crim.  App.,  435 ;  Poston  v.  State,  12  Texas  Grim.  App.,  408. 

Declarations  of  the  deceased,  showing  her  state  of  mind  toward 
the  appellant,  were  admissible.  Wigmore  on  Evidence,  vol.  1,  sec. 
102;  Commonwealth  v.  Howard,  205  Mass.,  128;  Porter  v.  State, 
86  Texas  Grim.  Rep.,  23,  215  S.  W.  Rep.,  311.  The  scope  of  such 
evidence  would  be  limited  to  the  purpose  stated,  and  could  not  be 
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legitimately  used  as  proof  of  the  facts  declared.  If  there  was  any 
transgression  of  the  rule  admitting  such  testimony,  it  was  not  of  a 
degree  to  furnish  ground  for  reversal  of  the  judgment.  See  also 
Smith  V.  State,  92  Alabama,  30;  Honeycutt  v.  State,  63  S.  W.  Rep., 
639;  Wharton's  Crim.  Evidence,  vol.  2,  p.  1738. 

With  these  observations,  I  concur  in  the  disposition  made  of  the 
motion. 

DAVIDSON,  Presiding  Judge. — I  concur  with  Judge  Morrow  but 
do  not  deem  it  necessary  to  write. 


OCTOBER,  1920. 

Horace  Rather  v.  The  State. 

No.  5885.    Decided  October  13,  1920. 

Carrying  Pistol — Own  Premises — Oliarge  of  Ooort— Besidence. 

Where,  upon  trial  of  unlawfully  carrying  a  pistol,  the  evidence  showed 
that  the  defendant  used  as  his  residence  two  different  places,  and  requested, 
a  charge  thereon,  which  was  refused  by  the  court,  the  same  was  reversible 
error.    Following  Gibbs  v.  State,  70  Texas  Crim.  Rep.,  278,  and  other  cases. 

Appeal  from  the  County  Court  of  Smith.  Tried  below  before  the 
Honorable  W.  R.  Castle. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol ;  penalty, 
a  fine  of  $100. 

The  opinion  states  the  case. 

Simpson,  Lasseter  &  Gentry,  for  appellant. — Cited  Campbell  v. 
State,  28  Texas  Crim.  Rep.,  44 ;  Campbell  v.  State,  135  S.  W.  Rep., 
548. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

MORROW,  Judge. — The  conviction  is  for  unlawfully  carrying  a 
pistol.  Persons  traveling  and  those  carrying  arms  when  on  their 
own  premises  of  place  of  business  are  exempted  from  the  statute. 
Penal  Code,  Art.  476.  The  appellant  carried  a  pistol  in  his  valise 
from  Jacksonville,  in  Cherokee  County,  to  the  home  of  his  father 
about  twenty  miles  distant  in  Smith  County.  He  claimed  that  he 
was  not  aware  that  it  was  in  his  satchel  until  he  was  well  on  the  way 
to  his  father's  house.  According  to  the  appellant's  evidence,  his 
father  was  sick ;  that  there  was  a  party  of  boys  or  young  men,  whom 
he  thought  were  shooting  craps,  out  in  the  woods  near  his  father's 
house.  They  were  making  a  noise  which  disturbed  the  father,  and  the 
appellant  went  out  in  the  orchard  and  fired  his  pistol  in  the  air  to 
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frighten  the  boys  away.  A  dog  with  them  attacked  the  appellant,  and 
he  fired  at  the  dog,  wounding  him  in  the  foot.  He  had  married  some 
eight  years  before  and  had  been  a  widower  about  three  years,  and 
during  that  time  had  worked  for  the  same  man  in  Jacksonville,  but 
had  deposited  part  of  his  household  effects  at  his  father's  house,  and 
had  called  that  his  home.  Both  the  father  and  mother  were  old  and 
in  poor  health,  and  the  appellant,  according  to  his  testimony,  made 
a  practice  of  going  to  their  farm  at  frequent  intervals  and  spending 
several  days  and  sometimes  a  week  to  aid  them  and  look  after  them. 
On  this  occasion  he  arrived  on  Friday,  intending  to  remain  until 
Sunday. 

The  case  was  submitted  to  the  jury  on  the  proposition  that  if  he 
resided  at  his  father's  home  the  possession  of  the  pistol  upon  the 
premises  was  not  unlawful,  but  that  if  he  resided  at  Jacksonville  it 
would  have  been  unlawful.  The  appellant  sought  to  have  submitted 
to  the  jury  the  theory  that  he  might  have  more  than  one  place  of  resi- 
dence. That  such  may  be  the  case  has  been  asserted  by  this  court  on 
several  occasions.  Campbell  v.  State,  28  Texas  Grim.  App.  44 ;  Sander- 
son V.  State,  50  S.  W.  Rep.,  348 ;  Price  v.  State,  34  Texas  Grim.  Rep., 
102.  The  facts  in  McGollum's  case,  67  Texas  Grim.  Rep.,  550,  are 
quite  similar  to  those  here  disclosed.  McGoilum  had  been  living  with 
his  uncle  prior  to  the  year  1911.  During  that  year  he  worked  in  Bre- 
mond,  frequently  visiting  the  home  of  his  uncle,  and  considering  that 
his  home.  The  question  as  to  whether  he  came  within  the  exemption 
was  held  one  for  solution  by  the  jury.  See  also  Gibbs  v.  State,  70 
Texas  Grim.  Rep.,  278 ;   Graig  v.  State,  60  Texas  Grim.  Rep.,  195. 

Whether,  under  the  evidence  introduced  by  appellant,  his  relation 
to  his  father's  home  was  such  as  to  bring  him  within  the  exemption, 
notwithstanding  he  resided  part  of  the  time  in  Jacksonville,  was  a 
matter  which,  upon  the  objection  to  the  main  charge  and  request  by 
the  appellant  should  have  been  left  to  the  jury. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


MoNTA  Wilson  v.  The  State. 
No.  5832.    Decided  October  13,  1920. 

1. — ^Mnrder — Continaaiice-— Want   of   Diligence-— Practice    on   Appeal. 

The  burden  is  on  defendant  to  show  the  use  of  necessary  diligence, 
and  where  he  did  not  meet  these  requirements  the  application  was  cor- 
rectly overruled;  besides  to  the  motion  for  new  trial,  there  was  no  af- 
fidavit by  the  absent  witness  or  anyone  else  as  to  the  facts  alleged  in  the 
application,  and  there  was  no  reasonable  probability  of  procuring  the 
witness  and  if  she  had  been  procured  that  her  testimony  would  likely 
produce  a  different  result. 
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2. — Same-— Bills  of  Exception— Practice  on  AppeaL 

Where  the  record  on  appeal  showed  that  the  bills  of  exception  present- 
ed to  the  court  were  without  foundation  in  fact,  that  is,  the  court  certified 
that  no  exceptions  were  taken  to  the  ruling  of  the  court,  at  the  proper  time, 
and  in  the  absence  of  a  bystander's  bill,  it  was  not  Incumbent  upon  the 
trial  court  to  file  a  bill  made  up  by  the  court.  Distinguishing  Rosa  v.  State, 
86  Texas  Crim.  Rep..  646.  Following  Moore  v.  State,  47  Texas  Crim.  Rep., 
410,  and  other  cases. 

3. — Same-— Argument  of  Counsel— Practice  on  AppeaL 

In  the  absence  of  a  written  instruction  by  the  defendant  to  disregard 
the  argument  of  State's  counsel,  there  was  no  error  In  the  instant  case. 

4. — Same— Bequested  Charge — ^Blght   to   Oo  Armed— Adulterous   Interconrse. 

Where,  upon  trial  of  murder,  the  evidence  did  not  call  for  a  charge  to 
the  effect  that  the  defendant  had  the  right  to  arm  himself,  etc.,  or  that  de- 
ceased and  the  wife  of  defendant  had  engaged  in  adulterous  intercourse, 
there  was  no  error  In  refusing  the  requested  charges  thereon. 

6. — Same— Murder — Charge    of   Court — Justifiable    Homicide — ^Adultery. 

Where,  upon  trial  of  murder,  the  defendant  objected  to  the  charge  of 
the  court  in  submitting  murder  because  the  facts  show  justifiable  homicide 
arising  from  the  adulterous  conduct  of  deceased  with  defendant's  wife,  but 
the  evidence  did  not  raise  these  issues,  there  was  no  reversible  error,  and 
the  evidence  being  sufficient  to  sustain  the  conviction  for  murder,  it  will 
not  be  disturbed. 


6 — Same— Rehearing — ^Practice  on  Appeal. 

Where  appellant,  in  his  motion  for  rehearing,  urged  that  this  court  was 
in  error  in  holding  that  defendant's  bills  of  exception  could  not  be  con- 
sidered, but  it  appeared  from  the  record  that  the  trial  court  had  certified 
in  varying  language  that  no  such  objections  were  made,  and  no  such  bills  of 
exception  were  taken,  and  that  such  proceedings  were  not  shown  in  the 
record,  there  was  no  reversible  error. 

7. — Same— Rule  Stated— Bills  of  Exception — ^Practice  on  AppeaL 

Where  the  trial  court  certified  that  no  such  bills  of  exception  as  de- 
fendant contended  for  were  taken,  and  that  no  objections  were  heard,  and 
no  such  proceedings  were  had.  and  therefore,  such  bills  of  exception  were 
refused,  such  certificate  must  be  accepted  by  this  court  in  the  absence  of 
a  showing  to  the  contrary.  Following  York  v.  State,  57  Texas  Crim.  Rep.. 
484,  and  other  cases. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before 
the  Honorable  Geo.  E.  Hosey. 

Appeal  from  a  conviction  of  murder;  penalty,  five  years  imprison- 
ment in  the  penitentiary.  * 

The  opinion  states  the  case. 
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Chraves  &  Houtchens,  for  appellant. — Cited  cases  in  opinion. 

Alvin  M.  Owsley f  Assistant  Attorney  General,  for  the  State. — On 
question  of  refusing  application  for  continuance:  Stacey  v.  State, 
177  S.  W.  Rep.,  114;  Johnson  v.  State,  140  id.,  347. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  Criminal 
District  Court  of  Tarrant  County,  of  the  murder  of  Thurmond  Sex- 
ton, and  his  punishment  fixed  at  five  years  in  the  penitentiary. 

Practically  the  undisputed  evidence  shows  that  a  number  of  par- 
ties were  riding  in  an  ordinary  wagon  along  a  street  in  the  city  of 
Fort  Worth,  on  the  30th  of  May,  1919.  Deceased,  who  owned  the 
wagon  and  team,  was  driving,  and  with  him  on  the  spring  seat  was 
one  Shan  Roberson.  Just  in  their  rear  was  another  spring  seat,  on 
which  was  Mrs.  Roberson  and  Mrs.  Wilson,  wife  of  appellant,  the 
latter  holding  in  her  arms  a  four-year  old  child,  born  to  her  and  de- 
ceased before  her  marriage  to  appellant.  Behind  this  second  spring 
seat,  appellant  was  standing  in  the  wagon,  and  while  in  these  rela- 
tive positions,  appellant  drew  a  pistol  and  shot  deceased  three  or 
four  times,  all  the  bullets  entering  from  the  side  or  rear,  and  from 
which  wounds  the  death  of  deceased  resulted  some  weeks  later.  Aside 
from  the  evidence  of  appellant,  all  the  other  eyewitnesses  who  testi- 
fied about  the  facts  of  the  tragedy,  said  that  deceased  made  no  mo- 
tion and  said  nothing  to  appellant  before  he  was  shot.  Appellant 
himself  testified  that  just  before  he  shot  deceased,  deceased  told  the 
man  Roberson  to  **take  the  team  to  Cora's,  and  that  he,  deceased, 
would  take  Laura  to  the  rooming  house,"  and  that  after  making  this 
statement,  deceased  bent  forward;  that  he  knew  there  was  a  ham- 
mer on  the  floor  of  the  wagon  in  the  front  corner  of  the  bed,  and 
that  he  drew  his  pistol  and  shot  deceased.  Deceased  made  a  state- 
ment before  his  death,  in  which  he  said  he  did  and  said  nothing  to 
appellant  to  provoke  the  assault.  Appellant  made  a  statement  soon 
after  the  shooting,  in  which  he  stated  that  he  made  up  his  mind  on 
the  day  before  the  homicide,  that  he  was  going  to  kill  deceased,  and 
that  he  did  kill  him  because  deceased  had  broken  up  his  family.  Ap- 
pellant's explanation  while  a  witness,  of  his  motive  for  the  shooting, 
was  that  he  was  actuated  by  self-defense  and  the  rage  arising  from 
the  conduct  of  deceased  toward  the  wife  of  appellant. 

Appellant  moved  for  a  continuance,  on  account  of  the  absence  of 
Ruth  Weilman.  It  appears  that  the  residence  of  said  witness  was 
unknown,  but  the  belief  is  expressed  in  the  application,  that  such 
residence  and  her  then  location,  were  somewhere  in  the  State  of 
Iowa.  No  subpoena  or  copy  thereof  was  attached  to  said  applica- 
tion, nor  was  any  statement  made  as  to  when  any  subpoena  was  is- 
sued. It  was  only  generally  stated  that  appellant  was  informed  on 
October  17,  1919,  that  a  Miss  Ruth  Weilman  had  stated  that  she  was 
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an  eyewitness  to  the  killing,  and  would  testify  to  the  facts  which  he 
states  in  his  application,  as  expected  from  her;    and  that  he  im- 
mediately caused  a  subpoena  to  issue  to  Tarrant  County  for  said 
witness.    Irrespective  of  the  date  of  said  process,  same  was  returned 
by  the  sheriff  on  the  20th  day  of  said  month,  stating  that  said  wit- 
ness was  in  Bexar  County,  Texas.     In  a  contest  filed  objecting  to 
said  continuance,  appears  the  statement  that  the  subpoena  was  re- 
turned on  said  date.    No  alias,  subpoena,  or  other  process  was  issued 
for  said  witness,  although  the  case  was  not  given  to  the  jury  until 
October  24.    It  is  well  settled  that  the  burden  is  on  the  appellant  to 
show  the  use  of  necessary  diligence,  and  the  facts  above  enumerated 
do  not  seem  to  us  to  meet  such  requirements.    Not  only  was  no  sub- 
poena issued  to  Bexar  County  on  or  about  the  20th,  but  no  other 
effort  prior  to  the  conclusion  of  said  trial,  to  locate  said  witness  in 
Bexar  County,  appears  in  the  record.     There  are  other  matters  af- 
fecting our  disposition  of  this  question  of  continuance.     The  trial 
was  had  late  in  October,  1919,  and  the  motion  for  new  trial  was  not 
acted  upon  until  January  3,  1920.    No  affidavit,  or  statement  of  said 
witness,   or   of  any  person   who  had   ever   talked  to  said    witness, 
or    knew    first    hand    what    facts    said    witness    would    or    could 
testify  to,  appears  in  connection  with  the  motion  for  new  trial,  or 
otherwhere  in  the  record.    In  his  said  motion,  as  excuse  for  failure 
to  support  this  ground  thereof  with  some  character  of  affidavit  as  to 
where  said  witness  was,  or  what  her  testimony  would  be,  appellant 
again  states  in  general  terms  his  efforts  to  locate  her,  which  were 
without  success.     While  it  was  averred  in  said  application  that  a 
young  lady  was  walking  on  the  sidewalk  some  thirty  or  forty  feet 
from  the  wagon,  and  that  she  was  an  eyewitness  to  the  transaction, 
we  observe  that  there  is  no  reference  to  the  presence  of  any  such 
person  anywhere  in  the  statement  of  facts.     Said  application  states 
that  defendant  was  informed  about  September  15th,  that  a  daughter 
of  an  officer  at  Camp  Bowie  was  an  eyewitness,  but  that  he  could  not 
learn  her  name  or  address;    that  on  October  17th  he  was  informed 
that  Miss  Ruth  Weilman  had  stated  that  she  was  an  eyewitness,  and 
had  related  the  facts  seen  by  her,  as  stated  in  said  application,  but 
no  information  was  obtained  as  to  the  address  or  whereabouts  of 
said  young  lady  further  than  that  she  was  believed  to  live  in  Iowa. 
The  expectant  testimony  attributed  to  the  absent  witness,  appears 
to  be  that  she  would  swear  that  she  was  looking  at  the  parties,  and 
saw  deceased  turn  as  if  speaking  to  those  behind  him,  and  then  bent 
forward  and  reach  under  the  seat.    That  at  that  instant  the  accused 
drew  a  pistol  and  fired  the  fatal  shot.     In  this  connection,  another 
settled  rule  is  that  in  passing  on  the  merits  of  applications  for  con- 
tinuances, this  Court  will  look  to  the  whole  record  to  ascertain  if  the 
facts  stated  as  expectant,  appear  likely  to  be  true,  and  also  if  there 
be  a  reasonable  probability  of  procuring  same,  and  that  if  same  be 
procured,  it  would  likely  produce  a  different  result.    Applying  these 
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rules,  we  note  that  of  the  various  eyewitnesses  present  when  the 
homicide  took  place,  appellant  is  the  only  one  who  undertook  to  testi- 
fy to  any  word  or  motion  of  deceased  just  prior  to  the  time  the  shoot- 
ing took  place.  Mr.  and  Mrs.  Roberson  positively  denied  any  such 
facts,  and  the  wife  of  appellant,  who  was  introduced  as  a  witness 
for  him,  did  not  testify  to  any  such  facts. 

Appellant  testified  that  on  their  way  to  town  that  afternoon,  a 
distance  of  some  five  or  six  miles,  a  tire  on  one  of  the  wheels  got 
loose,  and  that  either  deceased  or  Roberson  asked  him  to  fix  it,  and 
he  got  a  hammer  and  tried  unsuccessfully  to  knock  the  tire  back  on; 
that  deceased  got  out  of  the  wagon,  took  the  hammer  from  him, 
knocked  the  tire  back,  dropped  the  hammer  in  the  front  comer  of 
the  wagon,  and  all  parties  got  back  in  their  places.  We  think  the 
trial  court  correctly  refused  to  continue  the  case,  because  no  suffi- 
cient diligence  was  shown,  and  also  because  of  the  fact  that  if  ef- 
forts from  May,  1919,  to  January,  1920,  were  unavailing  to  even 
locate  a  witness  whose  expectant  testimony  has  never  gotten  beyond 
the  hearsay  opinion  stage,  a  court  could  hardly  be  expected  to  de- 
lay for  any  such  matter  so  indefinite  and  uncertain.  We  are  also 
of  opinion,  from  the  record,  that  it  is  altogether  improbable  that 
such  witness  would  testify  as  stated,  or  that  such  testimony,  if  given 
would  have  changed  the  result.  If  deceased  had  desired  to  assault 
appellant  with  a  hammer,  it  would  appear  reasonable  to  believe  that 
his  best  opportunity  was  afforded  when  the  two  were  on  the  ground, 
and  the  hammer  in  the  hands  of  deceased.  No  quarrel  arose  there- 
after, and  no  threats  were  made;  and  as  far  as  human  reason  can 
see,  no  occasion  arose  for  an  unarmed  man,  in  his  shirt  sleeves,  on 
a  public  street — as  the  testimony  showed  deceased  to  be — would  reach 
for  a  hammer  lying  on  the  floor  of  a  wagon  bed,  under  a  spring  seat, 
for  the  purpose  of  getting  same  and  either  throwing  it  at  a  man  in 
the  back  of  the  wagon,  or  climbing  over  the  wagon  and  assaulting 
him  with  said  hammer.  The  record  makes  it  clear  that  appellant 
was  with  deceased  from  some  time  before  the  noon  meal  was  eaten 
until  the  time  of  the  homicide,  at  about  three  o  'clock  p.  m. ;  that  the 
parties  had  hitched  up  the  wagon,  had  all  gotten  in  the  wagon,  and 
had  ridden  a  number  of  miles.  In  his  statement  of  the  matter  made 
the  day  of  the  homicide,  appellant  made  no  mention  of  any  hammer 
or  motion  of  deceased  of  any  kind  before  the  shooting,  but  made  the 
plain  statement  that  he  shot  him  because  he  broke  up  his  family. 

Appellant  complains  of  the  trial  court's  refusal  of  a  number  of  his 
uills  of  exception,  and  claims  that  he  was  thereby  deprived  of  same, 
#i^hich  was  error.  The  case  of  Rosa  v.  State  86  Tenn.  Grim.  Rep.  646, 
aH  cited  by  appellant.  Examining  the  opinion  in  said  case,  we  find  the 
following  statement:  ** Where  a  bill  is  prepared  by  appellant  and  pre- 
sented to  the  trial  court  in  time,  it  is  his  duty,  if  he  disagrees  with 
its  correctness,  to  file  with  it  a  bill  which  presents  the  true  record." 
This  statement  evidently  was  based  upon  the  hypothesis  that  no  bill 
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of  exceptions  would  be  presented  to  the  trial  court  which  was  not 
based  on  facts  transpiring  in  the  progress  of  the  case.  This  court 
did  not  have  in  mind  ^ny  such  proposition  as  that  if  a  bill  of  excepn 
tions  be  presented  which  was  without  foundation,  the  trial  court 
would  be  compelled  to  make  up  a  bill.  In  the  case  mentioned,  the 
bills  of  exceptions  were  merely  marked  ** refused,'*  and  were  then 
filed  without  explanations  or  statements  attached  thereto.  Turning 
to  the  record,  and  the  bill  of  exceptions  complained  of  as  refused  in 
the  instant  case,  we  find  that  appellant's  bills  numbered  2,  3,  4,  5,  6 
and  7  were  filed,  and  upon  each  of  them  appears  the  substantial 
statement  of  the  trial  court,  to  the  effect  that  the  bills  were  refused 
because  no  such  proceedings  were  had  in  the  trial  court,  and  no  such 
bills  of  exceptions  were  taken.  There  is  a  vast  difference  between 
the  principle  thus  involved  and  the  rule  laid  down  in  the  Rosa  case, 
and  those  other  cases  where  such  bills  are  merely  marked  ''refused," 
and  no  explanation  appears,  and  no  bill  prepared  by  the  court,  or 
bystanders,  appears.  In  the  event  the  bills  were  merely  marked 
''refused,"  without  explanation  or  qualification,  and  same  was  under 
such  circumstances  as  to  fairly  call  for  a  bill  prepared  by  the  trial 
court,  or  else  for  some  explanation,  this  Court  would  regard  such 
refusal  as  purely  arbitrary,  and  we  would  not  lend  our  consent  to 
such  action  as  would  deprive  any  litigant  of  the  right  of  bringing 
clearly  before  the  appellate  court  his  objections.  When  there  are 
qualifications  or  explanations  of  the  trial  court  appended  to  the  bills, 
as  appears  to  be  the  case  in  this  record,  and  no  exceptions  thereto  are 
taken  or  presented  in  any  proper  manner,  we  would  be  governed  in 
our  consideration  of  such  matters  by  such  explanations  and  qualifica- 
tions. Where  bills  have  merely  been  marked  "refused,"  and  thus 
appear  in  the  record,  we  have  considered  afiSdavits,  but  not  so  when 
such  affidavits  are  only  in  contradiction  of  explanation  or  qualifica- 
tion of  such  bills.  Moore  v.  State,  47  Texas  Crim.  Rep.,  410 ;  Rabb 
v.  Goodrich  &  Son,  46  Texas  Civ.  App.,  541,  102  S.  W.  R.,  910; 
Cyphers  v.  State,  67  Texas  Crim.  Rep.,  504,  150  S.  W.  R.,  187.  We 
regret  our  inability  to  consider  any  of  said  bills  of  exceptions,  but 
the  trial  court  certifies  thereon  that  no  such  exceptions  were  taken, 
and  no  such  bills  reserved,  and  the  contrary  is  not  made  to  appear 
here  by  any  bystander's  bill,  or  other  character  of  attack,  except  by 
the  affidavit  of  appellant's  attorney. 

We  think  no  error  appears  from  the  matter  contained  in  bill  of  ex- 
ceptions No.  8.  It  is  the  duty  of  appellant,  if  he  objects  to  the  argu- 
ment of  State's  counsel,  to  ask  in  writing  an  instruction  to  the  jury 
not  to  consider  the  same.    This  was  not  done. 

Appellant's  special  charge,  to  the  effect  that  he  had  the  right  to 
arm  himself,  if  deceased  had  made  threats  against  him,  which  ap- 
pellant feared  might  be  executed,  was  properly  refused,  because  there 
was  not  sufficient  evidence  calling  for  such  charge;  and  this  is  also 
true  of  the  matter  appearing  in  bill  of  exceptions  No,  10.    In  regard 
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to  the  latter,  there  was  not  a  particle  of  evidence  that  the  deceased 
and  the  wife  of  appellant  had  engaged  in  adulterous  intercourse  with 
each  other  after  the  marriage  of  appellant  with  the  woman. 

Appellant  objected  to  the  instruction  in  the  main  charge,  sub- 
mitting murder,  stating  that  the  State's  testimony  had  eliminated 
the  question  of  murder  by  showing  that  deceased  enticed  away  the 
wife  of  appellant,  and  that  appellant  when  he  found  them,  was  justi- 
fied in  believing  that  they  had  been  guilty  of  adultery ;  and  that  the 
shooting  resulted  from  sudden  passion,  all  of  which  appears  in  ap- 
pellant's bill  of  exceptions  No.  11.  We  find  ourselves  unable  to  agree 
with  any  of  the  fact  conclusions  stated  in  said  bill ;  and  this  is  true 
of  the  contentions  made  in  his  twelfth  bill  of  exceptions,  wherein  he 
complains  of  the  failure  of  the  main  charge  to  submit  justifiable  homi- 
cide, on  the  theory  that  he  had  taken  his  wife  and  deceased  in  adul- 
tery. 

We  have  carefully  gone  over  the  various  contentions  in  this  case. 
The  jury  has  given  appellant  the  lowest  penalty  for  murder,  when 
under  the  evidence  they  might  have  given  him  a  great  deal  heavier 
punishment. 

We  have  found  no  error  worthy  of  reversal,  and  the  judgment  of 
the  trial  court  is  afiSrmed. 

Affirmed. 

ON  REHEARING, 

October  13,  1920. 

LATTIMORE,  Judge. — In  his  motion  for  rehearing,  appellant 
urges  that  this  Court  was  in  error  in  holding  that  we  could  not 
consider  certain  bilk  of  exception,  upon  which  the  trial  court  had 
noted  in  varying  language,  that  no  such  objections  were  made,  or 
no  such  bills  of  exception  were  taken,  or  that  such  proceedings  were 
not  shown  in  the  record.  It  is  again  insisted  that  under  the  case  of 
Rosa  V.  State,  86  Texas  Grim.  Rep.,  646,  218  S.  W.  Rep.,  1056,  we 
should  have  considered  said  bills. 

We  have  again  reviewed  said  decision,  and  this  matter,  in  view  of 
the  able  and  insistent  argument  of  appellant,  and  are  unable  to  come 
to  a  conclusion  variant  from  that  expressed  in  our  opinion  herein. 
Differences  between  trial  courts  and  attorneys  as  to  what  proceed- 
ings were  had,  are  possibly  unavoidable,  but  our  practice  gives  to 
one  accused,  and  who  uses  diligence,  every  opportunity  to  have  the 
record  correct.  He  may  take  his  bill  promptly  to  every  action  of 
the  trial  court,  and  have  it  then  and  there  so  definitely  settled  as  to 
obviate  any  probability  of  any  misunderstanding.  Official  stenog- 
raphers are  now  used  in  all  felony  trials  in  this  State,  and  there  is 
very  little  opportunity  for  misunderstanding.    If  an  accused,  has  not 
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seen  fit  to  avail  himself  of  the  official  stenographic  record,  which 
ought  to  show  exactly  what  his  object  and  exception  was,  he  should 
at  least  present  to  the  trial  court  a  bill  so  embodying  the  substance 
of  the  matter  as  that  in  fairness,  and  in  compliance  with  the  direc- 
tion of  our  statute,  the  trial  judge  may  be  able  to  compare  the  same 
with  the  stenographic  account  of  what  transpired,  and  may  decline 
to  approve  such  bill,  and  file  in  lieu  thereof  a  correct  one ;  but  when 
the  trial  court  certifies  that  no  such  bills  were  taken,  or  that  no  such 
objections  were  heard,  or  that  no  such  proceedings  were  had,  then 
this  Court  necessarily  reposes  confidence  in  the  official  certificate  of 
the  judiciary,  and  until,  in  some  legal  way,  it  is  made  to  appear  that 
the  same  is  not  correct,  this  Court  has  uniformly  declined  to  accept 
the  affidavit  of  the  appellant,  or  his  counsel,  as  a  sufficient  attack 
upon  the  truth  and  correctness  of  such  certificate.  We  again  state 
that  this  character  of  certificate  by  a  trial  judge  is  altogether  differ- 
ent from  a  simple  endorsement  upon  a  bill  that  the  same  is  refused, 
without  explanation  or  qualification. 

In  Clark's  case,  67  Texas  Crim.  Rep.,  38,  148  S.  W.  Rep.,  801,  we 
refused  to  consider  a  bill  of  exceptions  which  was  refused  by  the 
trial  court  with  the  statement  that  no  such  ruling  was  made.  When 
the  court  refuses  bills  and  no  effort  is  made  to  authenticate  them  as 
required  by  statute,  this  court  will  not  consider  them.  York  v.  State, 
57  Texas  Crim.  Rep.,  484;  Galan  v.  State,  68  Texas  Crim.  Rep.,  200, 
150  S.  W.  Rep.,  1171 ;  McHenry  v.  State,  76  Texas  Crim.  Rep.,  273, 
173  S.  W.  Rep.,  1020.  Where  the  court  refuses  to  approve  a  bill, 
with  the  statement  that  he  did  not  remember  such  transaction,  this 
court  will  accept  that  statement.  Howard  v.  State,  65  Texas  Crim. 
Rep.,  25,  143  S.  W.  Rep.,  178. 

The  motion  for  rehearing  will  be  overruled. 

Overruled. 


W.  M.  Godwin  v.  The  State. 
No.  5667.    Decided  October  13,  1920. 

1. — ^Tick  Eradication — Statement  of  Facts — Transcript — Practice  on  Appeal 

To  copy  a  statement  of  facts  in  the  transcript  in  misdemf^anor  cases 
is  the  recognized  rule  of  procedure,  and  the  motion  to  strike  out  must  be 
overruled.  This  court  has  never  held  that  all  the  provisions  of  the  so-called 
"stenographers'  act"  applied  to  appeals  in  misdemeanor  cases  from  county 
courts.     Distinguishing  Gribble  v.  State,  85  Texas  Crim.  Rep.,  52. 

2. — Same — Quarantine—Live    Stock    Sanitary   Commission — Oovemor's   Proc- 
lamation. 
Where,  defendant  was  prosecuted  for  not  dipping  his  cattle,  under  an 
election  held  on  the  twenty-fifth  day  of  May,  1918,  and  contended  that  at 
the  time  of  the  said  prosecution  there  was  no  sufficient  quarantine  effective 
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in  the  county  of  tbe  prosecution,  in  as  much  as  that  the  Live  Stock  Sani- 
tary Commission  had  caused  the  proclamation  to  be  issued  by  the  Governor 
before  this  prosecution  was  instituted,  declaring  certain  territory  therein 
mentioned  to  be  released  from  quarantine,  which  released  territory  Included 
the  county  of  the  prosecution,  and  the  record  on  appeal  showed  that  the 
purpose  of  said  proclamation  was  confined  to  a  release  of  cattle  in  the  terri- 
tory mentioned  in  said  proclamation  from  quarantine  only  in  so  far  as  the 
same  forbade  the  movement  of  such  cattle,  etc.,  it  did  not  include  such 
territory  as  was  placed  under  local  quarantine  before  the  time  of  said  pros- 
ecution; however,  as  the  law  at  the  time  of  this  prosecution,  with  reference 
to  issuing  notice,  has  been  held  to  be  too  indefinite  to  be  effective,  the 
prosecution  must  be  dismissed.  Following  Ex  parte  Leslie,  recently  de- 
cided. 

Appeal  from  the  County  Court  of  Coleman.  Tried  below  before 
the  Honorable  L.  G.  Mathews. 

Appeal  from  a  conviction  of  violation  of  the  Tick  Eradication  Law ; 
penalty,  a  fine  of  twenty-five  dollars. 

The  opinion  states  the  case. 

Baker  &  Weatherred,  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  T.  H.  Strong,  County 
Attorney,  and  Criiz  &  Woodward,  for  the  State. — On  question  of 
striking  out  statement  of  facts:  Wales  v.  State,  212  S.  W.  Rep., 
503. 

LATTIMORE,  Judge. — Appellant  was  convicted  of  violating  the 
Tick  Eradication  Law,  and  punished  by  a  line  of  $25,  from  which 
conviction  he  brings  this  appeal. 

The  State  has  filed  a  motion  to  strike  out  the  statement  of  facts 
herein,  for  the  reason  that  same  is  incorporated  in  the  transcript, 
which  motion  is  overruled.  Copying  the  statement  of  facts  in  the 
transcript  has  been  the  recognized  procedure  in  misdemeanor  cases. 
This  Court  has  never  held  that  all  the  provisions  of  the  so-called 
** Stenographers'  Act"  apply  to  appeals  in  misdemeanor  cases  from 
county  courts.  Nor  does  the  opinion  in  the  Gribble  case,  85  Texas 
Crim.  Rep.,  52,  210  S.  W.  Rep.,  215,  so  announce.  We  there  simply 
construed  Article  845,  Vernon's  C.  C.  P.,  as  applicable  to  the  time 
of  filing  statements  of  facts  and  bills  of  exceptions  in  misdemeanor 
appeals  from  County  Courts. 

It  appears  from  the  record  that  at  an  election  held  on  May  25, 
1918,  in  Coleman  County,  Texas,  a  majority  of  the  votes  cast  were 
in  favor  of  tick  eradication,  and  that  the  statutory  steps  necessary 
to  make  said  law  effective  were  taken.  On  August  26,  1919,  a  com- 
plaint was  filed  against  appellant,  charging  that  on  or  about  May 
2,  1919,  he  was  the  owner  and  care-taker  of  certain  livestock  there 
situated,  and  that  he  refused  to  dip  the  same,  after  having  been 
notified,  etc.,  said  complaint  being  substantially  in  the  form  out- 
lined by  us  in  the  Emberline  case,  85  Texas  Crim.  Rep.,  399,  212  S. 
W.  Rep.,  955.  Upon  information  duly  based  on  said  complaint,  a 
trial  was  had,  resulting  as  stated. 
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It  is  urged  by  appellant,  that  at  the  time  of  said  prosecution  and 
trial,  there  was  no  suflSeient  quarantine  eflEeetive  in  Coleman  County, 
inasmuch  as,  according  to  his  claim,  the  Livestock  Sanitary  Commis- 
sion of  Texas,  had  caused  a  proclamation  to  be  issued  by  the  Gover- 
nor of  this  State  on  December  6,  1918,  declaring  certain  territory 
therein  mentioned,  to  be  released  from  quarantine,  which  released 
territory  included  Coleman  County.  In  support  of  this  contention, 
we  are  presented  with  Supplemental  Proclamation  No.  12,  by  the 
Governor,  the  applicable  part  of  which  is  as  follows : 

** Whereas,  The  Bureau  of  Animal  Industry,  United  States  De- 
partment of  Agriculture,  has  released  from  the  fever  tick  quarantine 
all  the  counties  and  parts  of  counties  hereinafter  mentioned,  effec 
tive  December  1,  1918,  the  Live  Stock  Sanitary  Commission  of  Texas 
has  released  all  the  premises,  cattle,  horses,  mules  and  asses  in  said 
territory  from  quarantine,  except  such  premises,  cattle,  horses,  mules 
and  asses  as  are  placed  under  local  quarantine  by  the  Live  Stock 
Sanitary  Commission  of  Texas  on  and  after  December  1,  1918 

Now  therefore,  I,  W.  P.  Hobby,  Governor  of  the  State  of  Texas,  bv 
virtue  of  authority  vested  in  me  as  Governor  by  the  laws  of  the  State 
of  Texas,  do  hereby  proclaim  the  following  quarantine  release  and 
rules  and  regulations  of  the  Live  Stock  Sanitary  Commission  to  be 
in  effect  on  and  after  December  1,  1918;  said  quarantine  release  and 
rules  and  regulations  having  been  regularly  adopted  by  the  Live 
Stock  Sanitary  Commission  of  Texas,  to  be  in  effect  on  and  after  said 
date. 

1.  All  cattle,  horses,  mules  and  asses  located  on  said  released 
premises  are  hereby  granted  free  and  unrestricted  movement,  and 
may  be  driven  or  shipped  to  any  point  in  the  Free  Area  without  in- 
spection; provided,  they  can  reach  point  of  destination  without  be- 
ing exposed  to  tick  fever  infection. 

2.  Cattle,  horses,  mules  and  asses  mentioned  in  the  paragraph 
next  preceding  must  be  loaded  through  clean  pens,  if  they  are  to  be 
shipped  as  native  (non-infectious)  cattle,  horses,  mules  and  asses  to 
points  in  the  Free  Area.  Work  stock  are  not  subject  to  this  restric- 
tion, but  may  be  moved  after  exposure,  the  same  as  if  they  were  non- 
exposed. 

3.  All  premises  uiider  special  quarantine  on  and  after  December 
1,  1918,  in  said  territory  are  subject  to  all  the  rules  and  regulations 
of  the  Live  Stock  Sanitary  Commission,  governing  the  enforcement 
of  such  quarantines,  and  are  subject  to  all  the  rules  and  regulations 
of  the  Live  Stock  Sanitary  Commission  that  were  in  force  before  the 
issuance  of  this  release. 

4.  All  public  shipping  pens  in  said  territory  that  are  not  placed 
under  special  quarantine  on  and  after  December  1,  1918,  are  hereby 
released  from  quarsmtine,  and  native  cattle,  horses,  mules  and  asses 
may  be  loaded  and  unloaded  through  same  without  restriction.    An 
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order  of  the  Live  Stock  Sanitary  Commission  of  Texas,  eflfective 
December  1,  1918,  will  be  issued  containing  a  list  of  all  pens  under 
special  quarantine  in  said  territory. 

5.  The  territory  hereinbefore  referred  to  is  composed  of  the  fol- 
lowing counties  and  parts  of  counties,  and  is  hereby  declared  to  be  a 
part  of  the  Free  Area:  Bosque,  Callahan,  Coleman,"  etc. 

This  proclamation,  upon  its  face,  would  seem  to  release  all  prem- 
ises, in  Coleman  County,  from  quarantine,  except  those  which  might 
be  placed  under  local  quarantine  by  the  Live  Stock  Sanitary  Com- 
mission on  and  after  December  1,  1918;  but  the  question  arises  as 
to  the  power  and  right  of  said  Commission  to  make  rules  and  regu- 
lations releasing  from  quarantine  cattle,  etc.,  in  territory  which,  by 
a  local  option  election,  has  voted  to  take  up  the  work  of  tick  eradica- 
tion. If  this  right  and  power  existed,  then  it  seems  to  us  that  the 
contention  of  appellant  must  be  upheld,  in  the  absence  of  a  showing 
that  a  local  quarantine  was  declared  upon  his  premises  and  live  stock 
by  said  Commission,  or  that  in  proper  manner  the  release  of  said  coim- 
ty  contained  in  supplemental  proclamation  No.  12  had  been  annulled 
after  December  1,  1918,  which  local  quarantine  he  had  violated.  Sec- 
tion 7,  of  Chapter  60,  of  the  Acts  of  the  Regular  Session  of  the  Legis- 
lature of  1917,  which  Act  is  known  as  the  **Tick  Eradication  Law," 
reads  as  follows  .- 

Section  7.  It  shall  be  the  duty  of  the  commissioners  courts  of  any 
county  within  the  State  of  Texas,  whenever  they  deem  it  expedient 
or  when  petitioned  to  do  so  by  seventy-five  resident  land-owners,  to 
order  an  election  called  for  the  purpose  of  determining  whether  the 
county  shall  take  up  and  prosecute  the  work  of  tick  eradication  in 
said  county.  Said  election  shall  be  ordered  and  held  not  less  than 
sixty  days  after  the  filing  of  the  petition.  At  said  election  the  bal- 
lots shall  have  printed  upon  them  *  *  For  Tick  Eradication  in 

County"  and   ** Against  Tick  Eradication  in   County." 

The  oflScers  of  said  election  shall  hold  said  election  and  make  return 
thereof  as  provided  by  law  in  cases  of  other  elections  as  nearly  as 
may  be.  Said  returns  shall  be  made  returnable  to  the  county  judge 
of  the  county.  The  commissioners  court  shall  meet  and  canvas  said 
returns  as  soon  as  practicable  after  such  election,  and  if  they  find  that 
a  majority  of  all  the  votes  cast  were  in  favor  of  tick  eradication  un- 
der the  direction  of  the  Live  Stock  Sanitary  Commission,  they  shall 
so  certify  and  cause  publication  of  same  to  be  made  in  a  newspaper 
published  in  said  county,  which  publication  shall  be  certified  to  by 
the  county  judge  of  said  county,  and  said  certificate  shall  be  filed 
with  the  county  clerk  of  said  county,  which  said  certificate  shall  be 
admissible  as  evidence  in  any  of  the  courts  of  this  State.  The  coun- 
ty judge  shall  immediately  so  notify  the  Live  Stock  Sanitary  Com- 
mission, and  upon  receipt  of  such  notice  from  the  county  judge  of 
the  county  so  holding  the  election,  the  Live  Stock  Sanitary  Commis- 
sion shall  cause  to  be  issued  a  supplemental  proclamation  signed  by 
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the  Governor  of  Texas,  proclaiming  a  quarantine  around  said  county, 
and  the  citizens  of  said  county  in  co-operation  with  and  under  the 
direction  of  the  Live  Stock  Sanitary  Commission  shall  begin  work  of 
tick  eradication  within  thirty  days  of  the  issuance  of  said  supple- 
mental proclamation.  Should  the  commissioners  court  find  that  a 
majority  of  the  votes  cast  were  against  tick  eradication,  then  the 
county  judge  shall  so  notify  the  Live  Stock  Sanitary  Commission." 

A  careful  reading  of  the  above  will  make  apparent  that  what  ifl 
voted  upon  by  the  voters  of  a  county,  is  tick  eradication  under  the 
direction  of  the  Live  Stock  Sanitary  Commission,  and  that  when  it 
is  determined  that  a  majority  of  said  votes  are  favorable,  the  Live 
Stock  Sanitary  Commission  is  to  be  notified  thereof,  and  they  will 
cause  the  proper  supplemental  proclamation  to  be  issued  by  the  Gov- 
ernor, and  thereupon,  the  citizens  of  such  county,  tw  co-operation  toith, 
and  under  the  direction  of  the  Live  Stock  Sanitary  Commission,  shall 
at  once  begin  the  work  of  tick  eradication,  etc.  A  further  examina- 
tion of  the  entire  Act  in  question,  shows  stringent  regulations  and 
penalties  against  the  movement  in  the  many  ways  named,  of  cattle, 
etc.,  out  of  quarantined  territory  and  premises. 

A  moment's  reflection  must  convince  any  one  that  there  must  be 
some  one  vested  with  power  and  authority  to  determine  when  such 
quarantine  shall  end,  for  it  cannot  be  tolerated  that  a  law  can  be 
voted  or  proclaimed  into  existence  that  would  forever  put  any  kind  of 
barrier  to  the  free  movement  of  cattle,  etc.,  from  and  into  different 
parts  of  the  State  of  Texas,  when  the  purposes  of  the  quarantine 
were  attained.  There  seems  nowhere  in  said  Act  a  provision  for  the 
repeal  by  popular  vote,  of  the  Tick  Eradication  Law,  when  voted 
into  existence  by  a  county,  and  we  are  compelled  by  all  the  pro- 
visions mentioned,  and  others,  to  conclude  that  the  power  to  deter- 
mine when  such  territory  should  be  released,  or  declared  free  from 
ticks,  and  the  cattle,  etc.,  therein,  permitted  to  be  moved,  is  confided 
to  the  Live  Stock  Sanitary  Commission,  to  be  exercised  by  the  pro- 
mulgation of  proper  rules  and  regulations,  which  shall  be  made  ef- 
fective by  a  proclamation  of  the  Governor. 

By  the  provisions  of  Section  8  of  said  Act,  Coleman  County  is 
placed  in  what  is  called  **Zone  No.  1."  Section  9  of  said  Act  con- 
tains the  following  provisions : 

**  Provided  further,  that  immediately  after  March  1,  1919,  the  Live 
Stock  Sanitary  Commission  shall  make  and  certify  to  the  Governor 
of  Texas  a  list  of  the  names  of  the  counties  in  Zone  1.  that  have  not 
been  freed  from  ticks  and  released  from  qxtarantijie  by  the  Live  Stock 
Sanitary  Commission :  whereupon  the  Governor  shall  issue  his  proc- 
lamation proclaiming  a  quarantine  in  and  around  such  counties,  and 
thereafter  all  of  such  counties  shall  take  up  the  work  of  tick  eradica- 
tion, and  shall  be  subject  to  all  the  provisions  of  Section  7  of  this 
Act." 
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This  seems  to  sustain  our  view  that  the  said  Commission  has  the 
right  and  power  to  decide  which  counties  have,  and  which  have  not 
been  freed  from  ticks ;  and  to  begin  actively  the  work  of  tick  eradica- 
tion under  their  direction  in  those  counties  they  decide  are  not  free 
from  said  ticks  by  March  1,  1919. 

Believing  this  view  correct,  and  noting  that  said  Supplemental 
Proclamation  No.  12  carries  the  statement  that  said  quarantine  rules 
and  regulations  have  been  regularly  adopted  by  the  Live  Stock  Com- 
mission of  Texas  and  are  to  be  in  effect  on  and  after  December  1, 
1918,  we  are  forced  to  conclude  that  in  the  absence  of  anything 
shown  to  the  contrary,  we  must  give  effect  to  said  proclamation  and 
to  the  declaration  of  the  Live  Stock  Sanitary  Commission  contained 
therein,  that  Coleman  County  has  been  released  from  quarantine,  and, 
therefore,  it  follows  that  we  are  of  opinion  that  at  the  time  of  this 
prosecution  quarantine  operations  had  been  suspended  in  said  coun- 
ty and  appellant  could  only  have  been  legally  convicted  for  violat- 
ing such  local  quarantine  as  might  have  been  declared  by  said  Com- 
mission against  his  premises  or  stock,  after  December  1,  1918.  Un- 
der this  view,  it  is  not  necessaiy  to  notice  or  pass  upon  any  of  the 
other  points  involved  in  this  case. 

For  the  reasons  stated,  the  judgment  of  the  trial  court  is  reversed, 
and  the  cause  ordered  dismissed. 

Dismissed. 

ON  REHEARING. 

June  25,  1920. 

LATTIMORE,  Judge. — ^We  have  again  gone  carefully  over  the  pro- 
visions of  our  statute  involved  in  this  case.  The  motion  for  rehear- 
ing on  behalf  of  the  State,  urges  that  we  misconstrued  the  purpose 
and  effect  of  the  proclamation  of  the  Governor,  and  that  same  did 
and  could  have  no  effect  on  tick  eradication  in  a  county  which  had 
voted  in  favor  of  such  proposition  at  a  local  option  election  held  for 
that  purpose.  As  we  understand  the  Act  of  1917  providing  for  tick 
eradication,  it  divided  the  entire  State  of  Texas  into  three  zones,  or 
districts  for  tick  eradication  purposes,  and  provided  a  specific  time 
when  the  law  should  become  applicable  to  each  zone,  regardless  of 
whether  the  territory  comprising  the  same,  or  the  various  counties 
therein,  had  theretofore  voted  to  take  up  the  work  of  tick  eradica- 
tion or  not.  It  is  also  provided  by  Section  7  of  said  Act,  in  effect, 
that  any  county  in  any  zone  need  not  wait  for  the  statutory  time 
fixed  when  the  law  should  become  effective  throughout  the  given 
zone,  but  by  its  own  voluntary  vote,  taken  in  accordance  with  the 
manner  therein  provided,  might  hasten  the  coming  application  of 
the  law  to  itself  by  such  local  option  election.     This,  as  we  undjer- 
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stand  it,  is  the  only  effect  of  such  election ;  it  amounts  to  an  invita- 
tion by  the  given  county  holding  the  election,  to  the  Livestock  Sani- 
tary Commission,  to  at  once  begin  the  work  of  tick  eradication  in 
such  county.  We  also  understand  that  when  the  time  fixed  by  stat- 
ute arrives,  the  authority  is  confided  in  the  Commission  to  notify 
the  Governor,  and  certify  to  him  a  list  of  those  counties  in  the  re- 
spective zones,  which  were  not  freed  from  ticks,  or  released  from 
quarantine,  and  upon  receipt  of  such  notice,  the  Governor  should 
issue  a  proclamation  proclaiming  a  quarantine  in  and  around  such 
counties,  and  that  all  such  counties  should  then  take  up  the  work  of 
tick  eradication,  and  be  subject  to  the  provisions  of  said  Act,  without 
regard  to  whether  they  had  held  elections.  In  other  words,  when  the 
time  fixed  by  statute  for  the  going  into  effect  of  this  law,  arrived — 
it  was  the  duty,  power,  and  province  of  the  Commission  to  furnish 
to  the  Governor  a  list  of  the  counties  in  such  zone  which  were  not 
freed  from  ticks  and  released  from  quarantine.  Declared  free  from 
ticks  and  released  from  quarantine  by  whom?  There  is  but  one  an- 
swer. The  only  authority  to  declare  any  county  freed  of  ticks  and 
released  from  quarantine  under  the  tick  eradication  law,  was  the 
Livestock  Sanitary  Commission  of  Texas.  That  there  had  been  a 
local  option  election,  amounting  only  to  an  invitation  to  the  said 
Commission  to  take  up  the  work  of  tick  eradication  in  said  county, 
would  not  change,  alter,  or  affect  the  right  and  power  of  said  Com- 
mission to  declare  any  given  county  in  said  zone  freed  from  ticks 
and  released  from  quarantine;  or,  on  the  other  hand,  to  certify  to 
the  Governor  that  it  was  not  so  situated.  It  is  contended  that  such 
power  extended  only  to  the  release  from  those  provisions  of  the 
quarantine  which  affected  the  movement  of  the  animals  coming  under 
the  terms  of  the  law,  but  the  contention  is  more  plausible  than  sound. 
No  distinction  or  differentiation  in  kinds  and  characters  of  quaran- 
tine appears  in  said  Act.  Section  9,  in  terms  provides  for  quarantine 
for  tick  eradication  purposes.  Section  10  provides  a  penalty  for  one 
who  shall  move  cattle,  etc.,  in  the  territory  quarantined  under  the 
provisions  of  Section  9,  except  in  accordance  with  the  rules  and  re- 
quirements provided  by  said  Commission.  We  do  not  think  the  ques- 
tion of  an  election  vel  non  affects  the  power  of  said  Commission  to 
declare  a  given  county  freed  from  ticks  and  released  from  quaran- 
tine. The  only  question  that  troubles  us  is  whether  our  construction 
of  the  effect  of  Proclamation  No.  12  was  correct. 

A  closer  scrutiny  of  said  proclamation  reveals  that  while  the  open- 
ing paragraph  thereof  recites  in  terms  that  the  Federal  Bureau  of 
Animal  Industry  had  released  from  fever  tick  quarantine,  all  coun- 
ties named  therein,  effective  December  1,  1918;  and  the  Livestock 
Sanitary  Commission  has  released  all  the  premises,  cattle,  etc.,  in 
such  territory,  from  quarantine,  except  such  as  may  be  placed  under 
local  quarantine  on  and  after  December  1,  1918; — that  this  confus- 
ing statement  is  but  the  preamble  to  the  effective  proclamation  which 
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follows,  and  that  the  succeeding  paragraphs  of  the  proclamation 
proper,  contain  reference  to  release  from  that  character  of  quaran- 
tine which  relates  to  the  movement  only  of  the  quarantined  stock. 
"We  have,  therefore,  concluded  that  while  said  proclamation  is  sus- 
ceptible of  a  different  construction,  the  real  effective  purpose  thereof 
is  confined  to  a  release  of  cattle  in  the  territory  mentioned  in  said 
proclamation  from  quarantine,  only  in  so  far  as  the  same  forbade  the 
movement  of  such  cattle,  etc.  So  concluding,  we  feel  it  to  be  our 
duty  to  modify  our  former  opinion  to  that  extent.  Since  the  rendi- 
tion of  that  opinion  we  have  held  in  the  case  of  ex  parte  Leslie  that 
the  notices  provided  for  by  this  Act,  as  it  existed  when  the  instant 
case  was  filed,  were  too  indefinite  to  be  effective,  and  that  portion 
of  the  law  was  invalid.  For  the  same  reason  as  given  in  the  Leslie 
ease,  87  Texas  Crim.  Rep.,  476,  this  case  will  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

Beversed  and  remanded. 

ON  REHEARING. 

October  13,  1920. 

LATTIMORE,  Judge. — Appellant  presents  his  motion  for  rehear- 
ing asking,  among  other  things,  that  we  correct  our  order  disposing 
of  this  case  as  made  in  our  former  judgment.  By  reference  to  our 
original  judgment,  it  will  be  observed  that  we  directed  that  the  cause 
be  reversed  and  dismissed. 

That  portion  of  our  judgment  on  rehearing,  in  which  we  directed 
that  the  cause  be  remanded,  was  inadvertent.  To  the  extent  of  direct- 
ing that  the  judgment  of  the  trial  court  be  reversed  and  dismissed, 
the  motion  will  be  granted,  but  no  further. 

This  cause  will  be  reversed  and  dismissed. 
LL  Reversed  and  Dismissed, 


Sam  Kincaid  v.  The  State. 
No.  5898.     Decided  October  13,  1920. 

1. — ^Murd«r— Maiifllanghter — Sufficiency  of  the  Evidence. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  evi- 
dence was  sufficient  to  support  the  conviction,  under  a  proper  charge  of 
the  court,  there  is  no  reversible  error. 

2. — Same — Evidence — Gambling. 

The  facts  that  the  parties  were  engaged  in  gambling  with  cards  was 
one  of  the  Incidents  leading  up  to  the  homicide,  and  was  properly  admitted 
jn  evidence. 
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Appeal  from  the  District  Court  of  Lamar.  Tried  below  before  th« 
Honorable  Ben.  H.  Denton. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  three  yean 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited 
Gomez  v.  State,  170  S.  W.  Rep.,  711 ;  Chalk  v.  State,  35  Texas  Crim. 
Rep.,  116;  Johnson  v.  State,  61  id.,  635. 

MORROW,  Judge.— The  appellant  killed  E.  0.  Williams,  was  in- 
dieted  for  murder,  and  convicted  of  manslaughter. 

The  homicide  took  place  at  the  home  of  deceased  during  the  night- 
time. The  appellant,  deceased  and  his  brother,  and  others  had  on 
the  day  preceding  the  homicide  been  engaged  in  gambling  at  a  point 
several  miles  from  the  home  of  deceased.  Deceased  was  a  loser  in 
the  game  of  cards,  and  borrowed  from  the  appellant  fifty  dollars 
with  which  to  re-enter  the  game,  pledging  his  horse  to  the  appellant 
for  security.  The  appellant  took  possession  of  the  horse,  and  sent 
it  to  the  home.  Subsequently,  the  deceased  and  his  brother  got  pos- 
session of  the  horse  without  the  consent  of  appellant.  Learning  that 
they  had  done  so,  the  appellant  followed  them.  The  State's  version 
of  the  immediate  incidents  of  the  killing  are  given  by  a  witness  who 
was  at  the  home  of  the  deceased,  who  claims  that  during  the  night, 
before  the  return  of  deceased,  someone  called  for  him  and  was  in- 
formed that  he  was  not  at  home.  Later,  the  witness  was  awakened  by 
deceased,  who  struck  a  light  in  the  room  and  was  called  to  the  door 
by  someone  on  the  outside.  A  conversation  ensued,  which  the  wit- 
ness only  partly  understood.  In  it  the  appellant  said:  **I  came  after 
him."  Deceased  replied:  '*Well,  get  him;  he  is  out  there."  The 
report  of  two  shots  immediately  followed,  accompanied  or  followed 
by  the  words:  **Damn  you,  you  won't  run,"  and  the  deceased  came 
into  the  room  wounded.  He  was  shot  once  in  the  side  and  once  in 
the  back,  both  shots  entering  the  heart. 

The  version  of  appellant  is  that  he  called  the  deceased  but  once; 
that  he  told  him  he  had  come  for  his  horse,  and  deceased  told  him 
that  he  was  in  the  possession  of  his  brother,  and  could  not  be  ob- 
tained ;  that  deceased  stepped  behind  a  post,  and  appellant,  believing 
he  was  armed  and  intended  to  shoot,  fired  for  his  own  protection. 
There  was  evidence  that  appellant  had  been  informed  that  deceased 
and  his  brother  had  threatened  to  kill  him  if  they  were  followed. 

The  issues,  including  the  law  of  self-defense,  were  submitted  to  the 
jury  in  a  charge,  the  correctness  of  which  is  not  assailed. 
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The  fact  that  the  parties  were  engaged  in  gambling  at  cards  was 
one  of  the  incidents  leading  up  to  the  homicide,  and  was  properly 
admitted  in  evidence. 

Finding  no  error  in  the  record,  the  judgment  is  ordered  affirmed. 

Affirmed. 


F.  W.  Anderson  v.  The  State. 
No.  5670.    Decided  October  13,  1920. 

l.^-Mnrdet^— Conspiracy — Cliarge  of  Court — ^DeclaratlonB  and  Acts  of  Co-oon- 
splrators. 

Where,  defendant  was  charged  as  a  principal,  and  the  evidence  showed 
that  his  co-principal  did  the  killing,  the  State  relying  solely  upon  circum- 
stantial evidence  to  connect  the  defendant  with  the  offense,  admitting  the 
acts  and  declarations  of  said  co-principal,  in  the  absence  of  the  defendant, 
the  court  should  have  instructed  the  Jury  that  such  acts  and  declarations 
made  before  the  act  was  done  were  inadmissible  to  show  the  conspiracy 
and  being  admitted  could  not  be  used  as  such,  and  the  mere  presence  of  the 
defendant  at  the  homiicde  without  aiding  and  assisting  his  co-principal 
would  not  make  him  a  principal  and  could  not  prove  the  conspiracy. 

2.' — Same—Evidence — ^Threats — ^Declarations     of     Co-defendant — Charge     of 
Court. 

A  declaration  by  a  co-defendant  conveying  a  threat  against  somebody 
but  not  showing  what  party  he  referred  to,  and  not  referring  to  the  deceas- 
ed should  not  have  gone  to  the  Jury  and  was  inadmissible  for  any  purpose, 
unless  a  conspiracy  was  shown  and  that  said  remarks  related  to  the  de- 
ceased, and  the  Jury  should  have  been  instructed  that  this  testimony  could 
not  be  used  to  prove  the  conspiracy. 

Appeal  from  the  District  Court  of  Fisher.  Tried  below  before  the 
Honorable  W.  R.  Chapman. 

Appeal  from  a  conviction  of  murder;  penalty,  twenty  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Walter  8.  Pope,  L,  H.  McCrea,  and  Stinson,  Chambers  &  Brooks, 
for  appellant. — On  question  of  conspiracy:  Smith  v.  State,  81  S.  W. 
Rep.,  936;  Hudson  v.  State,  66  id.,  668;  Wallace  v.  State,  87  id., 
1041;  Dobbs  v.  State,  100  id.,  947;  Roebuck  v.  State,  213  id.,  656; 
Tones  v.  State,  88  id.,  217. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  and  Joe  C,  Randall, 
District  Attorney,  for  the  State. — On  question  of  conspiracy:  Smith 
V.  State,  48  Texas  Crim.  Rep.,  241;  Barnes  v.  State,  45  S.  W.  Rep., 
495 ;   Smith  v.  State,  65  S.  W.  Rep.,  186.  ,  .  . 
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DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  mur- 
der and  allotted  twenty  years  in  the  penitentiary. 

The  former  appeal  is  found  reported  in  85  Texas  Grim.  Rep.,  411, 
213  S.  W.  Rep.,  639.  The  facts  are  not  very  materially  different 
from  those  shown  on  the  former  appeal.  We  notice  that  in  the 
former  opinion  it  was  stated  that  the  presence  of  Ray  Anderson  was 
not  accounted  for  at  his  father's  residence  and  in  connection  with 
his  father  on  the  day  of  the  homicide.  This  record  shows  that  after 
the  difficulty  or  quarrel  between  appellant  and  deceased  and  his 
brother  in  the  field  where  they  were  cutting  sorghum-  and  maize  on 
Friday  evening,  appellant  went  to  his  residence,  got  his  auto 
and  went  to  see  his  son  Ray  who  lived  seven  or  eight  miles  distant. 
This  is  accounted  for  by  reason  of  the  fact  that  the  two  Smiths  told 
him  that  evening  he  must  get  his  cane  out  at  once  as  they  purposed 
turning  their  stock  loose  in  the  field  for  grazing  purposes.  He  went 
that  evening  for  his  son  Ray  to  secure  his  assistance.  Ray  agreed 
to  go,  and  appellant  took  Ray's  wife  and  child  home  with  him,  Ray 
remaining  behind  to  make  some  arrangement  with  a  neighbor  about 
attending  to  his  stock  while  he  was  absent  working  with  his  father 
in  gathering  the  forage  crop.  The  work  was  to  begin  Monday  morn- 
ing following  the  Friday  evening  when  these  matters  occurred.  It 
is  also  shown  that  appellant  and  his  son  returned  from  Anson  after 
seeing  the  Smiths  in  Anson  on  Saturday  morning,  being  in  doubt  as 
to  their  movements  and  to  avoid  trouble  with  the  Smiths;  that  they 
reached  home  about  the  noon  hour  or  little  before;  that  they  were 
at  that  time  unarmed;  that  after  reaching  home  and  taking  their 
purchases  from  the  auto  and  placing  them  in  the  house,  Ray  got  his 
gun,  appellant  not  having  or  owning  any  weapon ;  that  they  started 
north  to  the  Swenson  ranch  after  another  son  of  appellant  to  obtain 
his  assistance  to  begin  work  Monday  morning  in  saving  the  forage 
crop.  This  son  agreed  to  come  and  was  permitted  so  to  do  by  the 
foreman  of  the  Swenson  ranch  for  the  time  desired  to  be  economized 
by  the  father  in  gathering  the  crop.  This  son  came  in  his  own  buggy, 
appellant  and  Ray  returning  in  the  auto.  They  came  the  direct  road 
from  the  Swenson  ranch  to  appellant's  house.  They  passed  the  house 
of  deceased  in  their  auto  driving  rather  rapidly,  and  when  about  half 
way  between  the  residence  of  deceased  and  that  of  appellant  they 
discovered  the  Smith  boys,  three  in  number,  in  a  buggy  in  the  public 
road  in  front  of  the  residence  of  Mr.  Gooding.  As  they  approached 
the  Smiths  began  to  get  out  of  the  buggy,  one  of  them  having  a  shot- 
gun they  had  previously  obtained  from  a  relative  that  morning  as 
they  returned  from  Anson.  As  the  car  approached  the  buggy  two 
shots  were  fired,  one  of  which  killed  Otto  Smith  and  one  of  them 
from  Smith's  gun  evidently  entered  the  car  as  it  showed  evidence  of 
quite  a  number  of  shot  on  the  side  where  Ray  Anderson  was  sitting 
There  is  a  contention  that  the  gun  held  by  one  of  the  Smiths  went 
off  accidentally,  the  charge  going  in  the  ground.     Some  of  this  evi- 
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dence  seems  to  be  reconcilable  with  the  fact  that  only  two  shots  weie 
fired.  It  is  certain  that  Bay  Anderson  fired  one  shot,  for  it  killed 
Otto  Smith,  and  it  is  evident  that  another  shot  was  fired  that  entered 
the  car.  The  testimony  leads  to  the  dispassionate  conclusion  that  as 
Anderson  approached  the  Smiths  began  to  get  out  of  their  buggy, 
and  the  Smith  who  had  the  gun  was  on  the  side  of  the  buggy  next  to 
where  Anderson  would  necessarily  pass,  and  the  range  of  the  shot 
in  the  auto  indicate  that  that  shot  was  fired  before  Anderson  reached 
the  point  exactly  opposite  where  the  Smiths  were.  Further  details 
we  think  are  unnecessary  to  state. 

After  appellant  left  Bay  Anderson's  residence  with  Ray's  wife  and 
child,  Bay  went  to  see  a  neighbor  to  secure  his  services  to  look  after 
his  place  and  stock  during  his  absence,  with  a  view  of  going  to  his 
father's  residence  that  evening  or  night.  After  doing  this,  enroute 
to  his  father's  he  stopped  at  a  church  where  services  were  being 
conducted,  and  while  there  he  had  a  conversation  with  three  parties, 
the  substance  of  which  was  that  he  asked  them  if  Mrs.  Smith,  then 
wife  of  deceased,  was  in  the  congregation.  None  of  them  seemed  to 
know  and  upon  investigation,  it  was  determined  she  was  not  pres- 
ent. The  theory  of  the  State  was  that  he  was  looking  for  Otto  Smith 
that  night.  The  court  charged  the  jury  with  reference  to  this,  that 
they  should  not  consider  these  statements  and  the  acts  and  conduct 
of  Bay  Anderson  at  the  church  that  night  in  connection  with  the 
conversation  with  the  three  witnesses  for  any  purpose,  unless  they 
should  find  a  conspiracy  existed  between  himself  and  his  father.  Ex- 
ception was  reserved  to  this  charge  as  being  insufficient  and  of  a 
material  disadvantage  to  appellant  before  the  jury.  We  are  of  opin- 
ion the  criticism  of  the  charge  is  correct.  If  there  was  no  conspiracy 
shown  this  testimony  was  seriously  detrimental,  because  it  was  used 
to  impute  a  concert  of  action  and  previous  combination  and  purpose 
to  kill  on  the  part  of  Bay  Anderson  in  pursuance  to  an  agreement 
with  his  father.  If  this  conspiracy  did  not  exist,  then  clearly  the 
acts  and  conduct  of  Bay  Anderson  were  inadmissible,  as  the  court 
stated,  for  any  purpose,  and  should  never  have  gone  to  the  jury.  It 
will  be  noticed  that  the  conspiracy,  if  shown  at  all,  is  by  circum- 
stances, and  in  the  mind  of  the  writer  not  very  cogent.  In  giving 
this  charge  the  court  should  have  instructed  the  jury  that  the  acts 
and  conduct  of  Bay  Anderson  that  night  could  not  be  used  as  evi- 
dence of  a  conspiracy  between  himself  and  his  father.  These  were 
but  the  acts,  if  a  conspiracy  existed,  of  a  co-conspirator,  which  would 
not  be  evidence  of  the  existence  of  a  conspiracy.  A  conspiracy  in 
this  case  cannot  be  proved  by  these  declarations  of  Bay  Anderson. 
It  must  be  proved  aliunde,  and  the  court  should  have  instructed  the 
jury  that  they  should  and  could  not  consider  such  testimony  to  show 
a  conspiracy  between  Bay  Anderson  and  his  father,  appellant.  If 
the  jury  should  conclude  there  was  a  conspiracy  then  these  acts  and 
declarations  could  be  considered  by  them,  but  on  the  other  hand  if 
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there  was  doubt  in  their  minds  as  to  the  conspiracy,  they  may  have 
used  this  conduct  and  these  acts  and  declarations  of  Ray  Anderson  to 
prove  such  conspiracy  or  aid  in  so  doing.  This  was  not  permissible, 
and  the  jury  should  have  been  so  instructed.  The  criticism  of  the 
charge  is  correct,  and  of  such  a  nature  as  to  require  a  reversal  of  the 
judgment.  There  are  quite  a  number  of  cases  which  might  be  cited, 
but  we  cite  Robuck  v.  State,  85  Texas  Crim.  Rep.,  524,  213  S.  W. 
Rep.,  656;  Dobbs  v.  State,  51  Texas  Crim.  Rep.,  113,  100  S.  W.  Rep., 
947;  Hudson  v.  State,  43  Texas  Crim.  Rep.,  420,  66  S.  W.  Rep.,  668; 
Wallace  v.  State,  48  Texas  Crim.  Rep.,  418,  87  S.  W.  Rep.,  1041; 
Smith  v.  State,  46  Texas  Crim..  Rep.,  267,  81  S.  W.  Rep.,  936  It 
is  not  questioned  by  either  side  that  appellant  did  nothing  at  the 
time  of  the  homicide  except  to  drive  his  care  as  he  was  passing  the 
Smiths.  He  had  no  gun  and  did  no  act,  and  the  only  theory  upon 
which  he  can  be  found  guilty  or  connected  with  that  homicide,  so  as 
to  justify  a  conviction,  would  be  by  reason  of  the  fact  of  a  pre-ex- 
isting conspiracy  in  which  he  advised  or  aided  his  son  or  encouraged 
him  to  do  the  killing,  and  in  connection  with  that,  that  he  was  pres- 
ent at  the  time  of  the  homicide.  His  mere  presence  at  the  time  of 
the  homicide  without  some  previous  encouragement  or  advice  on  his 
part  to  his  son  Ray  to  kill  should  not  be  used  against  him  to  show 
guilt.  All  the  circumstances  relied  upon  by  the  State  were  remote 
in  their  bearing  on  the  existence  of  a  conspiracy.  It  is,  therefore, 
the  more  necessary  to  guard  the  jury  against  reaching  an  illegal 
and  improper  conclusion  from  the  acts  and  conduct  of  Ray  Ander- 
son until  there  had  been  first  a  conspiracy  established. 

Another  error  assigned  is  the  action  of  the  court  in  permitting 
the  witness  Potts  to  testify  as  follows:  **Well,  the  night  before  Fri- 
day night,  me  and  another  fellow  we  had  had  a  little  racket  ourselves 
and  he  (Ray  Anderson)  walked  up  and  whispered  to  me  and  said,  'I 
heard  you  pulled  you  off  one  last  night,'  and  I  said,  *Yes,  don't  say 
anything  about  it,'  and  he  says,  *I  am  going  to  pull  me  off  one  to- 
morrow if  the  right  party  is  in  town,'  and  I  says,  'You  are?'  and 
that  is  all  I  remember  being  said."  We  are  of  opinion  this  testi- 
mony was  not  admissible.  It  is  a  general  statement  by  Ray  Ander- 
son that  he  was  going  to  **pull  off  one  tomorrow  if  the  right  party 
was  in  town."  Who  this  was  or  what  it  meant,  or  who  he  referred 
to  is  not  specified  or  indicated.  He  was  in  town  the  next  day,  and 
if  he  referred  to  deceasec^,  deceased  was  in  town  also,  and  he  did  not 
have  any  disturbance  with  him.  In  fact,  he  left  town  at  the  sug- 
gestion of  his  father  for  fear  there  might  be  trouble.  But  there  is 
nothing  in  this  testimony  to  indicate  or  specify  the  deceased  as  the 
party  with  whom  ke  was  going  to  have  this  prospective  trouble.  This 
testimony  shoula  not  have  gone  to  the  jury,  but  inasmuch  as  the 
court  permitted  it  he  should  have  instructed  the  jury  not  to  consider 
it  for  any  purpose  unless  a  conspiracy  was  shown,  and  that  said  re- 
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marks  related  to  deceased,  and  then  they  should  have  been  instructed 
that  this  testimony  could  not  be  used  to  prove  the  conspiracy. 

The  judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 

[Rehearing  denied  October  13,  1920. — ^Reporter.] 


Hugo  Hollien  v.  The  State. 
No.  6894.    Decided  October  13,  1920. 

1. — ^Desertion  of  OUld — ^InsoAclency  of  Evidence. 

Where  upon  trial  of  desertion  of  his  own  child,  defendant  was  convict- 
ed under  Article  649,  Penal  Code,  the  evidence  was  insufficient  to  sustain 
the  conviction,  the  same  was  reversible  error. 

2. — Same— €k>mplaint^Hu8ba]id  and  Wife. 

Where  the  prosecution  is  under  Article  640-A,  Penal  Code,  for  the  de- 
sertion of  wife  and  child  in  destitute  and  necessitous  circumstances,  the 
wife  is  a  competent  witness  against  her  husband,  and  the  complaint  sworn 
to  by  her  is  not  void. 

3. — Same— Insufficiency  of  the  Evidence. 

Where  defendant  was  prosecuted  for  desertion  of  wife  and  child  in 
destitute  and  necessitous  circumstances,  and  was  acquitted  of  wife  de- 
sertion but  convicted  of  desertion  of  his  child,  but  the  evidence  was  insuf- 
ficient to  show  that  the  child  was  in  destitute  or  necessitous  circumstances, 
and  to  show  a  wilfuU  neglect  by  the  defendant,  same  was  reversible  error. 
Following  Verse  v.  State,  81  Texas  Crim.  Rep.,  48,  and  other  cases. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  the 
Honorable  Hugh  L.  Small. 

Appeal  from  a  conviction  of  desertion  of  child;  penalty,  a  fine  of 
fifty  dollars. 

The  opinion  states  the  case. 

Simpson,  Mocre  &  Ammermann,  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  sufficiency  of  evidence:  Hood  v.  State,  220  S.  W.  Rep., 
551. 

MORROW,  Judge. — The  prosecution  is  under  Article  640A,  Penal 
Code,  for  the  desertion  of  wife  and  child  in  destitute  and  necessitous 
circumstances. 

The  wife,  under  Article  640C,  is  made  a  competent  witness  against 
her  husband,  and  complaint  sworn  to  by  her  was  not  void. 
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The  parties  were  married  about  the  first  of  the  year,  1918,  and 
.  separated  in  August  of  that  year.  The  prosecution  began  about  the 
first  of  April,  1919.  After  the  marriage  they  lived  together  for  sev- 
eral months,  when  the  wife  received  a  telegram  advising  her  that 
her  mother  was  sick.  She  and  her  husband  went  to  her  mother's 
home  in  Fort  Worth.  The  mother  was  only  slightly  sick,  and  soon 
recovered,  but  the  wife  declined  to  further  live  with  her  husband. 
She  testified  that  she  had  known  him  but  a  week  when  the  miarriage 
took  place;  that  she  had  never  loved  him,  but  married  him  because 
she  was  in  an  ill-humor  with  her  uncle  and  desired  to  spite  him.  She 
also  said  that  her  husband  had  requested  her  to  return  to  him.  He 
later  wrote  her  two  letters  requesting  her  to  live  with  him.  She  filed 
suit  for  divorce,  but  failed  to  press  it  to  judgment.  He  went  into 
the  army,  and  later  resided  in  South  Texas.  At  the  time  of  the 
separation  she  was  pregnant,  but  had  stated  to  the  appellant  that  she 
did  not  intend  to  give  birth  to  the  child  but  would  take  medicine  to 
prevent  it.  Against  this  he  protested.  She  gave  birth  to  the  child 
about  seven  months  later,  and  says  that  she  wrote  appellant  about 
it  in  the  fall  of  1919.  The  evidence  tends  to  show  that  he  did  not 
learn  of  the  birth  of  the  child  until  about  the  time  this  prosecution 
was  begun.  She  continued  to  reside  in  her  mother's  home,  and  kept 
the  child  there,  and  was  earning  $12.50  per  week.  The  circum- 
stances of  the  mother  not  being  disclosed,  but  her  daughter  and  child 
seem  to  have  been  welcome  members  of  her  household. 

The  court  acquitted  the  appellant  of  wife  desertion,  and  we  think 
the  evidence  does  not  support  the  judgment  convicting  him  of  deser- 
tion of  his  child.  It  is  not  made  clear  that  the  child  was  in  desti- 
tute or  necessitous  circumstances,  and  the  evidence  tends  to  negative 
any  wilful  neglect  upon  appellant's  part.  The  proof  requisite  to  es- 
tablish the  offense  is  adverted  to  in  Wallace  v.  State,  85  Texas  Crim. 
Rep.,  91,  210  S.  W.  Rep.,  206 ;  Hood  v.  State,  87  Texas  Crim.  Rep., 
222,  220  S.  W.  Rep.,  555 ;  Windham  v.  State,  80  Texas  Crim.  Rep., 
551;   Verse  v.  State,  81  Texas  Crim.  Rep.,  48,  and  other  cases. 

The  insuflSciency  of  the  evidence  requires  a  reversal  of  the  judg- 
ment, which  is  ordered. 

Reversed  and  remanded. 


N.  M.  Wheeler  v.  The  State. 
No.  5887.    Decided  October  13,  1920. 

1. — ^Assault  to  Murder— Aggravated  Assault — Charge  of  Court 

Where,  upon  trial  of  assault  with  intent  to  murder  and  a  conyiction  of 
aggravated  assault,  the  defendant  excepted  to  the  court's  charge  on  assault 
to  murder,  the  same  need  not  be  considered  on  appeal. 
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2. — SAme— Oluurge  of  Court — Statemont  of  Facts. 

In  the  absence  of  a  statement  of  facts,  an  exception  to  the  charge  of 
the  court  on  aggravated  assault  cannot  be  considered  on  appeal. 

3. — Same — ^Eyidence— Bill  of  Exceptions — ^Practice  on  AppeaL 

Where  defendant  excepted  to  the  action  of  the  court  In  refusing  to  per- 
mit his  counsel  to  ask  a  witness  c  certain  question,  but  the  bill  of  excep- 
tlons  failed  to  show  how  the  matter  came  up,  or  its  relation  to  the  case  and 
the  other  testimony,  the  same  cannot  be  considered  on  appeal,  especially 
in  the  absence  of  a  statement  of  facts. 

Appeal  from  the  District  Court  of  Franklin.  Tried  below  before 
the  Honorable  J.  A.  Ward. 

Appeal  from  a  conviction  of  aggravated  assault;  penalty,  a  fine  of 
fifty  dollars. 

The  opinion  states  the  ease. 

T.  M.  Newson  and  Wilkinson  &  Davidson,  for  appellant. 

Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. — Cited 
Evans  v.  State,  172  S.  W.  Rep.,  795;  Lewis  v.  State,  220  id.,  1094; 
Guillen  v.  State,  221  id.,  1086. 

DAVIDSON,  Presiding  Judge. — Appellant,  under  an  indictment 
charging  assault  to  murder,  was  convicted  of  an  aggravated  assault 
and  fined  $50. 

A  number  of  exceptions  were  reserved  to  the  court's  charge  on  as- 
sault to  murder.  Having  been  acquitted  of  that  offense  appellant 
is  not  in  position  to  complain  of  the  rulings  of  the  trial  court  in  that 
respect. 

There  were  exceptions  reserved  to  the  court's  charge  on  aggravated 
assault.  In  the  absence  of  a  statement  of  facts  we  are  unable  to  in- 
telligently revise  any  of  the  matters  presented. 

There  is  a  bill  of  exceptions  reserved  to  the  action  of  the  court 
refusing  to  permit  counsel  to  ask  Lovelady  the  following  question: 
'*Do  you  remember  telling  Vernon  Hair  that  you  did  not  see  N.  M. 
Wheeler  run  over  Sam  Taylor  and  you  did  not  believe  he  did  run 
over  him?'^  The  State's  objection  to  this  question  was  sustained. 
The  purpose  of  this  question,  as  stated  in  the  bill,  was  to  lay  a  pred» 
cate  for  the  impeachment  of  the  witness.  Had  the  witness  been  per- 
mitted to  do  so  he  would  have  answered  in  the  negative,  that  is,  that 
he  did  not  make  the  imputed  statement.  The  court  qualifies  this  bill 
by  stating  that  the  opinion  of  the  witness  as  to  whether  defendant 
did  or  did  not  run  over  Sam  Taylor  is  immaterial,  and  a  witness 
could  not  be  impeached  on  an  immaterial  matter.  How  the  matter 
came^  up,  and  its  relation  to  the  case  and  the  testimony,  is  not  ex- 
plained.    The  bill  is  too  indefinite  for  consideration.     The  evidence 
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is  not  before  us,  and  we  are  unable  to  revise  the  ruling  of  the  coni\ 
in  regard  to  matters  which  would  call  for  a  familiarity  with  the  evi- 
dence. 

The  judgment  will  be  afSrmed  on  this  record. 

Ajjirmed. 


J.  M.  Ealet  v.  The  State, 
No.  5828.    Decided  October  13»  1920. 

1. — Sunday  Law— Precedent. 

Where,  upon  trial  of  a  violation  of  the  Sunday  Law,  practically  every 
question  involved  had  been  settled  by  prior  decisions  of  this  court,  there 
was  no  reversible  error.  Following  Zucarro  v.  State,  82  Texas  Crlm.  Rep.« 
1;  and  other  cases. 

2. — Same*— Subterfuge— Violation  of  Law. 

Where  the  defendant  was  in  the  employ  of  the  owner  of  the  picture 
show  during  the  week,  but  on  Sunday  was  acting  for  a  certain  picture  show 
company  who  had  made  some  character  or  agreement  with  the  moving  pic- 
ture show  proprietor  and  sent  to  each  show  on  Sundays  a  man  to  operate 
its  reels,  all  of  which  was  an  attempt  to  evade  the  law,  defendant  was 
liable. 

3. — Same — ^Argument  of  CounseL 

Where,  upon  trial  of  a  violation  of  the  Sunday  Law,  the  evidence  sup- 
ported the  conviction  and  the  trial  court  Instructed  the  Jury  not  to  consider 
improper  remarks  of  State's  counsel,  there  was  no  reversible  error. 

4. — Same— Accomplice— Sehearlng—Befusal  of  Sequested  Charge. 

Where,  upon  trial  of  a  violation  of  the  Sunday  Law,  the  owner  of  the 
picture  show,  who  was  an  accomplice,  testified  more  favorably  for  the  de- 
fendant than  the  latter  himself,  and  such  accomplice's  testimony  was  not 
favorable  to  the  State,  there  was  no  reversible  error  In  refusing  the  request- 
ed charge  upon  the  corroboration  of  the  accomplice's  testimony.  Following 
Mosley  v.  State,  36  Texas  Crim.  Rep.,  680,  and  other  cases.  Besides,  there 
was  no  question  of  defendant's  guilt,  following  Bailey  v.  State,  150  S.  W. 
Rep.,  915.  . 

5. — Same— Complaint— Information. 

Where  the  complaint  charged  the  defendant  with  keeping  open  on  Sun« 
day  a  place  of  public  amusement,  to  wit,  a  theater,  there  was  no  error  in 
overruling  a  motion  to  quash. 

6. — Same— Agent^Principal— Sunday  Law. 

Under  Article  302,  Penal  Code,  the  agent  or  employee  of  the  owner  of 
a  motion  picture  is  criminally  liable  when  he  opens  or  keeps  open  such 
place  of  business  on  Sunday. 
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7. — Same — ^Filing  Complaint  on  Bnnday. 

Where  defendant  moved  to  quash  the  complaint  because  it  was  filed 
on  Sunday,  the  same  was  correctly  oyerruled.  Following  Lindsay  y.  State* 
39  Texas  Crim.  Rep.,  468. 

8. — Same-— Complaint—Assistant  County  Attorney. 

Where  the  complaint  was  taken  before  the  assistant  county  attorney 
without  reference  being  made  to  the  county  attorney,  a  motion  to  quash  on 
this  ground  was  correctly  overruled.  Following  Dane  v.  State,  36  Texas 
Crim.  Rep.,  86,  and  other  cases. 

Appeal  from  the  County  Court  of  Wichita.  Tried  below  before 
the  Honorable  J.  P.  Jones. 

Appeal  from  a  conviction  of  a  violation  of  the  Sunday  Law;  pen- 
alty, a  fine  of  fifty  dollars. 

The  opinion  states  the  ease. 

C.  C.  McDonald,  Mathis  &  Caldwell,  Heyser,  Hicks  &  Wilson,  and 
Harvey  Harris,  for  appellant. — On  question  of  motion  to  quash: 
Olive  V.  State,  144  S.  W.  Rep.,  605;  Ex  Parte  Roqemore,  131  id., 
1101. 

On  question  of  refusal  of  special  charge:  Strong  v.  State,  105  S. 
W.  Rep.,  785;  Oliver  v.  State,  supra;  Lott  v.  State,  127  S.  W.  Rep., 
191;  Denman  v.  State,  178  S.  W.  Rep.,  333;  Busch  v.  State,  155  S. 
W.  Rep.,  554;   Dooms  v.  State,  178  S.  W.  Rep.,  334. 

On  question  of  argument  of  counsel:  Salri  v.  State,  189  S.  W. 
Rep.,  149. 

On  question  of  carving:  Tompkins  v.  State,  90  S.  W.  Rep.,  1019. 

Alvin  M,  Owsley,  Assistant  Attorney  General,  for  the  State. — On 
question  of  argument  of  counsel:  Collins  v.  State,  148  S.  W.  Rep., 
1071;  Himmelfarb  v.  State,  174  S.  W.  Rep.,  589;  Leech  v.  State, 
63  Texas  Crim.  Rep.,  339;  Alexander  v.  State,  40  id.,  404. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  County 
Court  of  Wichita  County,  of  keeping  open  a  moving  picture  show 
on  Sunday,  and  fined  $50.  Practically  every  question  of  interest  in 
this  case  has  been  discussed  and  settled  by  prior  holdings  of  this 
Court,  with  which  the  writer  agrees  as  far  as  is  necessary  to  any 
decision  upon  the  facts  of  the  instant  case.  See  Zucarro  v.  State,  82 
Texas  Crim.  Rep.,  1,  197  S.  W.  Rep.,  982;  Ex  parte  Lingenfelter, 
142  S.  W.  Rep.,  555. 

An  ordinary  moving  picture  show  was  kept  open  on  Sunday,  in 
entire  violation  of  the  forbiddance  of  the  statute  laws  of  this  State. 
Appellant  operated  the  reel  by  which  the  films  were  projected  upon 
the  canvas.  One  Pois  owned  the  show,  and  was  present,  directing 
and  managing  it  in  general.    Appellant  was  in  the  employ,  of  Pols 
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during  the  week,  but  on  Sunday  was  acting  as  a  member  of  the  Inter- 
national Alliance  of  Theatrical  Stage  Employees  and  Motion  Picture 
Machine  Operators  of  the  U.  S.  and  G.  It  seems  that  this  concern 
made  some  character  of  agreement  with  the  moving  picture  show 
proprietors,  and  sent  to  each  show  on  Sundays  a  man  to  operate  its 
reel.  The  evident  intent  of  such  an  arrangement  was  to  thereby  at- 
tempt to  evade  the  law.  Appellant  was  the  employee  of  Pois,  the 
owner,  and  was  liable.  Several  special  charges  were  asked,  but  we 
see  no  error  in  the  trial  court's  action  in  refusing  the  same. 

The  complaint  of  the  language  of  the  prosecuting  attorney,  is  with- 
out merit.  The  argument  was  manifestly  improper,  but  the  trial 
court  at  once  instructed  the  jury  not  to  consider  such  remarks.  If 
there  was  any  doubt  as  to  the  evidence  not  su£Sciently  supporting 
the  verdict,  the  question  might  be  diflferent.  Nothing  appears  in 
the  record  save  every  evidence  of  a  flagrant  effort  to  trample  on  the 
law. 

The  judgment  is  aflSrmed, 

Affirmed. 

ON  REHEARING. 

October  13, 1920. 

LATTIMORE,  Judge. — Appellant  has  filed  his  motion  for  rehear- 
ing herein,  urging  that  it  was  error  for  the  trial  court  to  refuse  a 
special  charge  asked,  telling  the  jury  that  one  Pois  was  an  accomplice, 
and  that  a  conviction  could  not  be  had  upon  his  testimony  alone, 
etc. 

On  the  trial  of  the  case  appellant  voluntarily  took  the  stand  as  a 
witness  in  his  own  behalf,  and  testified  that  the  picture  show  in  ques- 
tion was  open  for  business  on  the  Sunday  charged,  and  that  he  oper- 
ated the  motion  picture  machine  therein;  that  in  so  doing  he  was 
following  the  instructions  of  his  Union;  that  when  he  got  to  the 
show  on  that  day,  Pois,  the  owner,  was  not  there ;  that  he,  appellant, 
went  ahead  and  prepared  to  open  the  show,  fixed  everything,  put  his 
reels  in,  and  then  ran  them  during  the  time  the  show  was  open ;  that 
he  donated  his  services;  that  he  did  not  discuss  the  matter  at  aU, 
nor  have  any  understanding  with  Mr.  Pois.  Other  witnesses  testified, 
without  contradiction,  that  the  show  was  open  for  business  on  the 
Sunday  in  question,  and  that  appellant  was  there  operating  the  ma- 
chine. The  witness  Pois  was  in  fact  introduced*  by  the  State,  but  an 
examination  of  his  testimony  discloses  that  he  denied  that  appellant 
helped  run  the  show  on  the  day  in  question.  He  further  stated  that 
appellant  donated  his  services;  that  he,  Pois,  did  not  have  appel- 
lant there  that  day;  that  he  just  came  down  of  his  own  accord; 
that  appellant  had  nothing  to  do  with  selling  tickets  or  opening  the 
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doors  of  the  theatre,  or  taking  in  money,  and  that  he  paid  appellant 
nothing  that  day;  that  he  did  not  authorize  him  to  open  the  doors, 
and  that  what  appellant  did  was  without  any  understanding.  The 
testimony  of  appellant  was  much  more  favorable  to  the  State  than 
that  of  Pois. 

The  general  holding  in  this  State  is,  that  where  the  testimony  of 
an  accomplice  is  not  favorable  to  the  State,  it  is  not  error  to  fail  or 
refuse  to  charge  on  such  testimony.  Moseley  v.  State,  36  Texas  Crim. 
Rep.,  580;  Waggoner  v.  State,  35  Texas  Crim.  Rep.,  201;  Matkins 
V.  State,  33  Texas  Crim.  Rep.,  605. 

The  record  makes  it  clear  that  no  contest  was  made  in  the  trial 
court,  and  none  is  here  made  of  the  fact  that  the  picture  show  was 
operated  on  the  Sunday  in  question,  and  that  appellant  operated  the 
machine  in  same.  The  refusal  of  the  requested  charge  was  not  error 
under  the  facts  of  this  case.  Bailey  v.  State,  68  Texas  Crim.  Rep.,  119, 
150  S.  W.  Rep.,  915;  Art.  743,  Vernon's  C.  C.  P.,  and  authorities 

Appellant  urges  further  that  we  did  not  discuss  in  our  opinion, 
his  motion  to  quash  the  complaint.  Said  motion  contains  four  grounds : 
First,  that  the  complaint  was  bad,  because  the  Sunday  law  did  not 
apply  to  moving  picture  shows.  The  complaint  charged  appellant 
with  keeping  open  on  Sunday  a  place  of  public  amusement,  to  wit,  a 
theatre.  Such  act  is  expressly  forbidden  by  our  statute.  There  is 
nothing  in  this  contention.  The  second  ground  of  the  motion  was 
that  the  complaint  charged  appellant  as  being  the  agent  or  employee 
of  the  proprietor.  Article  302,  of  our  Penal  Code  expressly  makes 
the  agent  or  employee  criminally  liable  when  he  opens  or  keeps  open 
such  place  of  business  on  Sunday.  The  third  ground  of  the  motion 
is.  that  the  complaint  was  filed  on  Sunday.  There  is  nothing  in  this. 
Lindsay  v.  State,  39  Texas  Crim.  Rep.,  468.  The  fourth  and  last 
ground  of  the  motion  is,  that  the  complaint  was  taken  before  the 
assistant  county  attorney,  with  reference  being  made  to  the  county 
attorney.  This  is  the  proper  practice.  Dane  v.  State,  36  Texas  Crim. 
Rep.,  86;  Kelley  v.  State,  36  Texas  Crim.  Rep.,  481;  Article  34,  Ver- 
non  *8  C.  C.  P.,  and  authorities. 

Being  unable  to  agree  to  any  of  the  contentions  made  by  appellant 
in  his  said  motion  for  rehearing,  the  motion  will  be  overruled. 

Overruled. 


T.  J.  Earnest  v.  The  State, 
No.  5238.     Decided  October  13,  1920. 

1. — ^Abortion^Soi&ciexicy  of  the  Evidence. 

Where,  upon  trial  of  abortion  the  evidence  was  sufficient  to  sustain  the 
conviction,  there  was  no  reversible  error. 
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2. — Same — ^ETldence — Oircumstantial  ETldence. 

Upon  trial  of  abortion  there  was  no  error  in  permitting  the  prosecu- 
trix to  testify  to  the  beginning  of  her  interrupted  menses  four  or  five  weeks 
after  her  treatment  by  the  defendant  the  second  time,  to  show  ttiat  the 
cessation  of  such  menstrual  flow  had  been  removed  by  the  treatment  of  de- 
fendant 

3. — Same — Evidence— Pregnancy — ^Foetus. 

Upon  trial  of  abortion,  there  wag  no  error  in  refusing  a  peremptory  in- 
struction for  acquittal  on  the  ground  that  the  State  had  not  made  out  its 
case  either  as  to  the  pregnancy  of  prosecutrix  or  the  destruction  of  the 
foetus  by  the  defendant;  these  issues  of  fact,  having  been  directly  and  per- 
tinently submitted  to  the  jury,  and  the  Jury  having  found  against  the  de- 
fendant. 

4. — Same — ^Bules  Stated — ^Pregnancy — Question  of  Fact. 

There  are  no  established  rules  known  to  this  court  or  set  forth  in  the 
testimony  in  this  case  by  which  pregnancy  may  be  determined  in  its  earlier 
stages,  and  none  by  which  we  may  satisfy  ourselves  that  the  State  had  not 
made  out  its  case,  and  the  court  therefore  properly  submitted  these  issues 
of  fact  to  the  jury. 

5. — Same — ^Argument  of  Counsel — Invited  Argument. 

Where,  the  argument  of  State's  counsel  was  objected  to  and  the  record 
showed  that  the  same  had  been  invited  by  the  defense  and  besides;  was  a 
proper  Inference  from  the  facts,  there  was  no  reversible  error. 

6.— Same — Requested  Charges — Limitation  of  Argument. 

Where,  the  requested  charges  were  fully  covered  by  the  main  charge 
of  the  court,  and  the  limitation  placed  upon  the  argument  of  the  attorneys 
was  not  unreasonable,  there  was  no  reversible  error. 

Appeal  from  the  District  Court  of  Eastland.  Tried  below  before 
the  Honorable  Joe  Burkett. 

Appeal  from  a  conviction  of  abortion ;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Scott  &  Brelsford,  for  appellant. — On  question  of  insuflSciency  of 
the  evidence:  Wandell  v.  State,  25  S.  W.  Rep.,  27;  Gay  v.  State. 
42  Texas  Crim.  R^p.,  450;  Lovelady  v.  State,  14  Texas  Crim.  App., 
545. 

E,  A.  Berry,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  of  abortion  in  the 
District  Court  of  Eastland  County  and  sentenced  to  two  years  im- 
prisonment, and  appeals. 

One  Lillie  Hirt  became  criminally  intimate  with  G.  C.  Hammet  in 
1916,  said  intimacy  continuing  at  intervals  until  the  occurrences  in 
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December,  1916,  which  form  the  basis  of  the  charge  made  against 
this  appellant.  Prosecutrix  testified  that  beginning  about  the  last 
of  July,  1916,  such  illicit  intercourse  with  Hammet  took  place  from 
once  to  twice  a  week,  covering  a  period  of  about  three  months;  that 
in  November  she  missed  her  monthly  sickness  the  first  time  since  she 
was  fourteen  years  old;  that  such  sickness  should  have  occurred 
about  November  17th  or  18tb,  and  that  when  some  days  had  passed 
she  went  to  where  Hammet  was  and  ''told  him  about  it,''  and  she 
says,  ** He  went  to  see  Dr.  Earnest  and  took  me  there."  She  went 
with  Hammet  to  Ranger  where  appellant  practiced  medicine,  about 
December  22nd  or  23,  1916,  spent  the  night  in  a  hotel  with  Hammet, 
and  went  with  him  to  appellant's  office  the  next  day.  She  details  at 
length  what  took  place  in  said  office,  the  process  and  instruments 
used  by  appellant,  how  appellant  opened  up  her  private  parts  with 
the  metal  instruments  of  a  silver  color,  and  the  pain  caused  her  by 
the  operation,  and  the  washing  and  packing  used  by  appellant,  etc. 
She  speaks  of  the  instruments  he  used  as  knives,  scissors,  spoons  and 
a  kind  of  cup,  besides  the  washes  and  tablets.  She  was  on  the  operat- 
ing table  for  about  an  hour,  and  saw  blood  on  the  cotton  used  upon 
her  private  parts  by  appellant.  She  says  practically  the  same  treat- 
ment continued  twice  a  day  for  five  days  thereafter.  She  also  says 
that  every  time  he  treated  her  he  told  her  she  would  soon  be  ready 
to  go  back  home,  and  that  on  more  than  one  occasion  while  treating 
her  he  told  her  that  she  had  a  baby  started  and  he  got  it.  After  this 
five  days  treatment  prosecutrix  went  home,  appellant  giving  her 
some  medicine  and  telling  her  to  come  back  if  she  was  not  all  right. 
About  three  weeks  later  she  returned  to  Ranger  and  appellant  took 
her  to  his  home  where  she  remained  eight  or  ten  days,  being  treated 
by  appellant  in  a  manner  similar  to  his  former  treatments,  using  the 
same  instruments,  etc,  and  she  states  that  during  these  treatments 
he  told  her  what  he  was  treating  her  for,  and  referred  to  the  fact  that 
she  had  a  baby  started  but  he  had  gotten  it,  and  that  she  was  going 
to  be  all  right  now,  and  would  not  have  to  come  any  more.  She 
further  says  that  about  a  month  after  being  there  the  second  time 
her  monthly  sickness  began  again  and  she  had  not  missed  it  since. 
On  cross-examination  she  stated  that  before  she  went  to  Ranger  she 
missed  her  monthly  periods  twice,  to-wit ;  in  November  and  in  Decem- 
ber. 

Appellant  denied  the  testimony  of  prosecutrix  in  toto,  as  far  as 
any  treatment  to  destroy  a  foetus  was  concerned.  He  says  prosecu- 
trix was  brought  to  his  office  by  a  man  claiming  to  be  her  husband 
and  going  under  the  name  of  Johnson,  for  treatment  for  gonorrhea, 
and  that  he  so  treated  her,  and  for  nothing  else. 

The  first  assignment  of  error  set  up  before  this  Court  complains 
of  the  insufficiency  of  the  evidence  to  support  the  verdict.  If  prosecu- 
trix told  the  truth,  she  had  been  intimate  for  several  months  with  a 
man  before  her  menstruation  stopped  in  November,  1916^  and  such 
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stoppage  continued  through  December,  and  in  December  she  was 
carried  to  appellant  by  her  paramour  for  relief  from  this  condition; 
she  was  treated  by  appellant  for  same,  and  was  told  by  appellant 
that  by  his  treatment  he  got  the  child  which  was  started;  about  the 
natural  time  for  same  thereafter  she  resumed  her  menstruation,  which 
continued  without  interruption  down  to  the  trial  at  the  usual  inter- 
vals. The  jury  are  the  judges  of  the  credibility  of  the  witnesses. 
They  evidently  believed  her  story  in  preference  to  that  of  appellant. 
This  assignment  of  error  is  overruled. 

The  second  contention  of  appellant  is  based  on  the  fact  that  prose- 
cutrix was  permitted  to  testify  to  the  beginning  of  her  interrupted 
menses  four  or  five  weeks  after  her  treatment  by  appellant  the  sec- 
ond time.  Such  fact  if  true  would  go  far  toward  establishing  a 
pertinent  issue  in  this  case,  to-wit;  that  the  cause  for  cessation  of 
such  menstrual  flow  had  been  removed  by  the  treatment  of  appel- 
lant. It  was  proper  for  her  to  so  testify,  the  truth  thereof  being  for 
the  jury. 

It  is  also  insisted  that  the  court  should  have  given  the  peremptory 
instruction  for  acquittal  asked  by  appellant,  because  the  State  had 
not  made  out  its  case  either  as  to  pregnancy,  or  the  destruction  of 
the  foetus  by  appellant.  These  two  issues  of  fact  were  directly  and 
pertinently  submitted  to  the  jury  by  the  court,  and  the  jury  found 
against  appellant  thereupon.  There  are  no  established  rules  known 
to  this  court,  or  set  forth  in  the  testimony  in  this  case,  by  which 
pregnancy  may  be  determined  in  its  earlier  stages,  and  none  by  which 
we  may  satisfy  ourselves  that  the  State  had  not  made  out  its  case. 
The  cessation  of  menstruation  in  a  healthy  young  woman  following 
frequent  acts  of  intercourse  with  a  man,  coupled  with  the  statement 
after  examination  by  one  whose  profession  makes  him  an  expert,  to 
the  effect  that  a  baby  was  started,  would  seem  to  make  it  reasonably 
certain  that  the  jury  was  not  without  justification  for  their  finding 
that  prosecutrix  was  pregnant.  The  use  of  instruments  and  the 
other  means  employed  by  appellant,  the  pain  and  bloodshed,  the  as- 
surance by  him  that  he  **got  it,*'  the  resumption  thereafter  of  the 
regular  menses,  would  also  seem  to  indicate  that  by  the  means  used 
the  end  sought  had  been  accomplished.  It  was  not  error  to  refuse 
this  requested  instruction. 

Complaint  is  also  made  that  the  prosecuting  attorney  in  his  clos- 
ing argument  to  the  jury  said :  * '  G.  C.  Hammet  made  a  trip  to  Rang- 
er and  arranged  with  Dr.  Earnest  for  the  operation.''  The  court's 
qualification  of  this  bill  of  exceptions  shows  that  this  argument  was 
in  reply  legitimately,  to  that  of  the  defense,  but  independent  of  that, 
the  prosecutrix  testified  that  Hammet  told  her  that  he  went  to  see 
Dr.  Earnest,  and  took  her  there.  This  would  have  justified  the  as- 
sumption that  the  purpose  of  the  trip  was  to  make  arrangements  for 
the  operation.  Mere  inferences  and  deductions  in  argument  are  not 
error.  .  .  . 
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The  charges  asked  by  appellant  were  fully  covered  by  the  main 
charge  of  the  court.  There  were  a  number  of  irregularities  and 
minor  contradictions  in  and  to  the  testimony  of  the  witness  Lillie 
Hirt,  but  these  are  matters  which  are  disposed  of  by  the  verdict  of 
the  jury.  We  do  not  think  the  limitation  placed  upon  the  argu- 
ments by  the  court  was  unreasonable  or  that  he  abused  his  discretion 
in  this  matter.  The  bill  of  exception  states  the  introduction  of  the 
entire  evidence  consumed  a  little  over  four  hours,  and  the  time  for 
argument  allowed  was  an  hour  and  a  half  to  each  side.  We  think 
this  a  fair  allowance  under  the  circumstances. 

There  being  no  error  in  the  record  the  judgment  of  the  trial  court 
is  afSrmed. 

Affirmed. 

[Rehearing  denied  October  13,  1920. — Reporter.] 

Charlie  Mills  v.  The  State. 

No.  5854.    Decided  October  13,  1920. 

1. — ^Misdemeanor  Theft— Becognlsance — ^Practice  on  AppeaL 

Where  the  appeal  was  dismissed  because  of  a  defective  recognizance, 
but  a  certified  copy  of  a  sufficient  recognizance,  filed  in  the  court  below, 
accompanied  the  appellant's  motion  to  reinstate  the  appeal,  said  motion  is 
granted. 

2. — Same— Bequested  Charge— Want  of  Fraudulent  Intent. 

Where,  upon  trial  of  misdemeanor  theft  the  special  instruction  on  the 
part  of  the  State  was  too  restrictive  with  reference  to  the  intent  of  the  ac- 
cused, the  facts  showing  that  defendant  had  a  right  to  take  the  alleged  prop- 
erty by  consent  of  the  owner,  regardless  of  whether  the  minds  of  the  parties 
completely  agreed  upon  the  price,  which  said  requested  charge  demanded 
of  the  Jury,  the  same  was  reversible  error,  especially  where  the  requested 
charge  of  defendant  was  refused  on  this  phase  of  the  case. 

3.— Same — Civil  Liability — ^Insufficiency  of  the  Evidence. 

The  enforcement  under  civil  liability  should  never  be  aided  by  a 
criminal  prosecution;  and  if  the  relation  of  debtor  and  creditor  existed  be- 
tween the  parties,  no  resort  should  have  been  had  to  the  criminal  courts, 
and  it  is  to  be  seriously  doubted  as  to  whether  any  theft  was  committed  in 
the  instant  case. 

Appeal  from  the  County  Court  of  Rains.  Tried  below  before  the 
Honorable  H.  D.  Garrett. 

Appeal  from  a  conviction  of  misdemeanor  theft;  penalty,  a  fine  of 
ten  dollars  and  five  days  in  the  county  jaiL 

The  opinion  states  the  case. 

W,  B.  Berzeit,  for  appellant.  ^  i 
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Alvin  M.  Owsley,  Assistant  Attorney  General,  for  the  State. 

LATTIMORE,  Judge. — Appellant  was  convicted  in  the  CJounty 
Court  of  Rains  County,  Texas,  of  the  offense  of  theft  of  property 
under  the  value  of  $50. 

The  Assistant  Attorney  General  has  filed  a  motion  to  dismiss  this 
appeal,  for  the  want  of  a  suflSeient  recognizance.  An  inspection  of 
the  record  convinces  us  of  the  correctness  of  the  position  taken.  There 
is  no  recognizance,  such  as  is  required  by  Article  919  of  our  C.  C.  P., 
found  in  the  record. 

The  appeal  will  be  dismissed. 

Dismissed. 

ON   MOTION  TO  REINSTATE. 

October  13, 1920. 

LATTIMORE,  Judge. — Appellant  has  filed  his  motion  to  reinstate 
this  cause,  accompanying  the  same  with  a  certified  copy  of  a  suffi- 
cient recognizance.    The  motion  is  granted. 

Considering  the  ease  on  its  merits,  we  observe  that  one  Byrum  was 
a  tenant  of  one  Powers,  and  had  sold  a  remnant  of  ungathered  cotton 
in  a  field,  to  one  Ed.  Turner.  Appellant  entered  negotiations  with 
Turner  to  purchase  this  cotton.  This,  was  admitted.  Turner  priced 
same  to  appellant  at  $10,  and  the  latter  picked  out  the  cotton  and 
sold  it,  appropriating  the  proceeds.  It  does  cot  clearly  appear  that 
anything  was  said  between  Turner  and  appellant  as  to  when  the 
purchase  price  was  to  be  paid.  Turner  testified  that  he  did  not  con- 
sider that  he  had  sold  the  cotton  to  appellant,  but  stated  that  on  the 
day  he  filed  this  complaint,  he  went  hy  to  see  appellant,  and  would 
have  been  satisfied  if  the  latter  had  paid  him  $10,  and  that  if  appel- 
lant had  so  done,  he  would  not  have  filed  complaint.  Turner  said 
he  asked  appellant  what  he  was  going  to  do  about  it,  and  the  latter 
said  he  'wasn't  going  to  do  a  darned  thing;''  and  that  in  conse- 
quence he  filed  the  complaint.  For  himself,  appellant  swore  that 
Turner  fixed  a  price  on  the  cotton  of  $10,  and  that  he  told  Turner 
he  would  go  and  look  at  it,  and  that  if  he  decided  to  take  it  he  would 
go  to  picking.  He  states  that  he  did  go  and  look  at  the  cotton,  and 
himself,  with  others,  picked  same  openly,  and  that  he  sold  it  in  the 
open  market.  He  admits  that  he  did  tell  Turner  at  the  time  Turner 
came  to  see  him,  that  '*he  was  not  going  to  do  a  darned  thing  about 
it,'*  but  says  that  Turner  had  been  going  all  around  the  country 
talking  about  prosecuting  him  if  he  did  not  pay  for  the  cotton,  and 
that  this  had  made  him  mad  and  caused  him  to  make  the  statement 
above  mentioned.  He  says  he  intended  to  pay  Turner  for  the  cotton. 
Other  witnesses  testified  that  they  were  present  when  the  negotiations 
were  being  conducted  between  the  parties  relative  to  the  sale  of  the 
cotton.     Under  this  condition  of  the  record,  the  trial  court  charged 
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the  jury  that  if  appellant  bought  the  cotton,  even  though  the  price 
had  not  been  paid,  he  would  not  be  guilty  of  theft ;  and  also,  at  the 
instance  of  the  State's  attorney,  the  court  gave  a  special  charge  to 
the  effect  that  there  was  no  sale  of  the  cotton  unless  the  minds  of 
the  parties  met  and  they  completely  agreed  both  as  to  price  and 
terms.  Appellant  asked  several  special  instructions  to  the  effect  that 
if  he  believed  the  cotton  to  be  his  at  the  time  he  appropriated  it,  he 
would  not  be  guilty,  and  also  to  the  effect  that  if  appellant  picked 
and  disposed  of  the  cotton,  believing  that  he  had  the  right  so  to  do, 
he  would  not  be  guilty.    These  charges  were  refused. 

We  are  inclined  to  think  the  special  instruction  given  was  to<) 
restrictive,  and  that  the  substance  of  the  charges  mentioned  as  re- 
fused, should  have  been  given.  The  strict  rules  of  civil  contracts 
are  not  to  be  literally  applied  to  the  administration  of  criminal  law. 
The  question  in  a  case  such  as  this  is,  what  was  the  intent  of  the  ac- 
cused when  he  appropriated  the  property?  And  if  the  jury  conclude 
that  he  believed  he  had  a  right  to  take  the  same,  he  should  be  ac- 
quitted of  theft,  regardless  of  whether  the  minds  of  the  parties  com- 
pletely agreed  on  the  price  of  the  cotton  and  the  terms  of  sale  or 
not. 

The  enforcement  of  a  civil  liability  should  never  be  aided  by  a 
criminal  prosecution.  If  the  relation  of  debtor  and  creditor  existed 
between  Turner  and  appellant  in  regard  to  this  cotton,  then  no  re- 
sort should  have  been  had  to  the  criminal  courts.  Turner  testified 
he  knew  appellant  was  picking,  or  was  about  to  pick,  the  cotton  in 
question ;  that  he  went  to  see  him  about  it,  and  that  if  appellant  had 
paid  him  $10  he  would  have  been  satisfied  and  would  not  have  prose- 
cuted. A  slightly  different  statement  would  be  to  say  that  if  appel- 
lant had  paid  Turner  $10,  the  latter  would  have  regarded  the  matter 
as  settled  and  ended.  This  would  make  it  appear  that  Turner  dm 
not  regard  the  property  alleged  to  have  been  taken  as  the  matter  at 
issue,  but  the  amount  of  money  which  he  admits  he  had  offered  to 
take  for  same.  This  leaves  the  matter  in  serious  doubt  as  to  whether 
any  theft  was  committed. 

For  the  error  in  giving  the  charge  asked  by  the  State  and  refusing 
to  give  the  substance  of  the  special  charges  mentioned,  the  case  will 
be  reversed  and  remanded. 

Reversed  and  remanded. 


Bob  Bowen  v.  The  State. 
No.  5880.     Decided  October  13,  1920. 

(Hmlng — Bin  of  Exceptions — Statement  of  Fact — Jury  and  Jury  Law. 

In  the  absence  of  a  statement  of  facts  and  bills  of  exception,  the  motion 
t«  quash  the  venire  cannot  be  considered  on  appeal,  and  the  Judgment  muse 
be  affirmed. 

87  Tex.— 42 
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Appeal  from  the  County  Court  of  Collingsworth.    Tried  below  be- 
fore the  Honorable  C.  G.  Small. 
The  opinion  states  the  ease. 
No  brief  on  file  for  appellant. 

Alvin  M,  Owsley f  Assistant  Attorney  General,  for  the  State. — Cited : 
Jones  V.  State,  54  S.  W.  Rep.,  585. 

DAVIDSON,  Prestoing  Judge. — ^Appellant  was  convicted  of  gamb- 
ling and  his  punishment  assessed  at  a  fine  of  $10. 

The  record  is  before  us  without  a  statement  of  facts  or  bills  of  ex- 
ception. There  was  a  motion  made  to  quash  the  venire.  The  grounds 
relied  upon  are  two  fold,  first,  that  one  of  the  jury  commissioners 
selecting  the  jury  was  not  a  freeholder  in  the  county,  and,  second, 
that  the  commissioners  were  not  residents  of  different  portions  of  the 
county.  These  grounds  are  not  verified  or  shown  by  testimony;  an 
exception  was  not  reserved.  If  evidence  was  introduced  the  record 
fails  to  show  it.  We  hold  that  the  showing  is  not  sufficient,  and« 
therefore,  do  not  discuss  the  merits  of  the  proposition  involved. 

The  judgment  will  be  affirmed. 

Affirmed. 


Digitized  by 


Google 


INDEX 


Abandonment  of  Children. 

Where,  upon  trial  of  unlawfully,  willfully,  and  without  justification 
abandoning,  neglecting,  and  refusing  to  provide  for  the  support  and  main- 
tenance of  his  two  minor  children,  who  were  alleged  to  be  in  destitute  and 
necessitous  circumstances,  the  evidence  was  Insufficient  to  support  the  al- 
legations, the  conviction  could  not  be  sustained.  Following  Lamm  v.  State, 
85  Texas  Crim.  Rep.,  48,  and  other  cases.    Flowers  v.  State,  293. 

Abandonment  of  DfOlcnlty. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter  the  evi- . 
dence  did  not  raise  the  issue  of  an  abandonment  of  the  difficulty  by  deceas- 
ed, the  court  should  not  have  charged  thereon.    Lovett  v.  State,  548. 

Abduction. 

Where,  upon  trial  of  abduction,  of  a  girl  under  fourteen  years  of  age, 
for  the  purpose  of  forcing  her  into  marriage,  under  article  1059,  P.  C,  the 
court  submitted  in  his  charge  the  offense  under  article  1062,  P.  C,  which 
is  a  felony,  the  indictment  charging  a  misdemeanor,  the  conviction  cannot 
be  sustained.     DeHart  v.  State,  21. 

Abortion.     See  Pregnancy. 

Where,  upon  trial  of  abortion  the  evidence  was  sufficient  to  sustain  the 
conviction,  there  was  no  reversible  error.    Earnest  v.  State,  651. 

Absence  of  Oonnsel.    See  Theft  of  Automobile,  3. 

Accomplice.    See  Adultery;  Charge  of  Court,  1,  14;  Corroboration;  Credible 
Person.     Detective;    Murder,  6;    Principals,  4. 

1.  Where  the  issue  of  accomplice  was  contested  there  was  no  error  in 
submitting  this  question  of  fact  in  a  proper  charge  to  the  jury.  Following: 
Tucker  v.  State  58  Texas  Crim.  Rep..  271,  and  other  cases;  besides,  there 
was  direct  testimony  that  this  witness  was  not  an  accomplice.  Fitzgerald 
V.  State,  34. 

2.  Where,  upon  trial  of  incest,  the  evidence  showed  that  prosecutrix 
lived  with  her  mother  and  made  no  complaint  or  outcry  at  any  time,  and  the 
trial  judge  submitted  to  the  jury  the  question  as  to  whether  her  evidence 
was  to  be  governed  by  the  rule  of  accomplice  testimony,  but  the  defendant 
requested  a  more  specific  charge,  the  same  should  have  been  granted  under 
the  facts  of  the  instant  case.  Following:  Wlngo  v.  State,  85  Texas  Crim. 
Rep.,  118.  210  S.  W.  Rep.,  547.    Lawrence  v.  State,  61. 

3.  As  a  general  rule,  all  guilty  participants  in  a  misdemeanor  are  prin- 
cipals, and  the  accused  cannot  be  convicted  upon  the  uncorrobated  testi- 
mony of  an  accomplice  or  principal,  and  where  upon  trial*  of  a  violation  of 
the  Pure  Food  Law,  the  conviction  of  defendant  was  dependent  upon  the 
testimony  of  a  witness  who  may  have  been  an  accomplice  or  principal  in 
the  transaction,  a  requested  charge  on  accomplice  testimony  should  have 
been  submitted  to  the  jury,  and  a  failure  to  do  so  is  reversible  error;  fol- 
lowing  BVirris  v.  State,  55  Texas  Crim.  Rep.,  481,  and  other  cases.  Cozine 
V.  SUte,  92. 

4.  Where,  upon  trial  of  burglary  it  developed  that  one  of  the  State's  wit- 
nesses was  the  receiver  of  the  alleged  stolen  property,  a  charge  of  the  court 
on  accomplice's  testimony  should  have  been  submitted.  CumminKs  v.  State, 
154. 

(659) 
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Accomplice— Continued. 

5.  Where,  upon  trial  of  murder  the  evidence  raised  the  issue  of  ao- 
complice's  testimony,  a  fallurre  to  charge  thereon  was  reversible  error. 
Ousters  v.  State.  181. 

6.  Where,  upon  trial  of  theft  the  State  used  an  accomplice  as  witness, 
the  court's  failure  to  charge  on  accomplice's  testimony  was  reversible  error. 
Davis  V.  State,  425. 

7.  Where,  upon  trial  of  theft  of  sheep  the  evidence  of  the  accomplice  was 
fully  corroborated  by  other  testimony,  showing  defendant's  connection 
with  the  theft,  there  was  no  reversible  error.    Wilson  v.  State,  538. 

8.  Where,  upon  trial  of  seduction  the  court  correctly  charged  on  accom- 
plice's testimony  and  a  corroboration  of  the  testimony  of  prosecutrix,  there 
was  no  reversible  error.  Following  Wright  v.  State,  31  Texas  Crim.  Rep., 
354.    Klepper  v.  State,  597. 

9.  Where,  upon  trial  of  a  violation  of  the  Sunday  Law.  the  owner  of  the 
picture  show,  who  was  an  accomplice,  testified  more  favorably  for  the  de- 
fendant than  the  latter  himself,  and  such  accomplice's  testimony  was  not 
favorable  to  the  State,  there  was  no  reversible  error  in  refusing  the  request- 
ed charge  upon  the  corroboration  of  the  accomplice's  testimony.  Following 
Mosley  v.  State.  36  Texas  Crim.  Rep.,  580,  and  other  cases.  Besides,  there 
was  no  question  of  defendant's  guilt,  following  Bailey  v.  State,  150  S.  W. 
Rep.,  915.     Ealey  v.  State,  648. 

Accustomed  Range.    See  Theft  of  Hog. 

Acting  Governor.     State  Extradition,  1. 

Adequate  Cause. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter  growing 
out  of  a  sudden  quarrel,  with  reference  to  the  question  of  defendant  sub- 
scribing to  liberty  bonds,  deceased  calling  him  a  slacker  and  striking  de- 
fendant with  his  open  hand,  the  fact  raising  the  issue  of  adequate  cause,  it 
was  a  question  of  fact  for  the  jury  which  the  court  properly  submitted  to 
them,  and  the  verdict  for  manslaughter  will  not  be  disturbed.  Baker  v. 
State,  3d5. 

Adulterous  Intercourse.     See  Right  to  Go  Armed,  4. 

Adultery.    See  Declarations  and  Acts  of  Third  Party,  1.  Justifflable  Homicide. 

1.  Where,  appellant  attacked  the  complaint  by  motion  to  quash,  in  a 
trial  of  adultery,  because  the  same  was  sworn  to  and  signed  by  his  alleged 
paramour,  contending  that  as  an  accomplice  she  was  not  a  credible  person 
within  the  meaning  of  Article  479,  Vernon's  C.  C.  P.,  held  that  the  same  was 
untenable,  and  the  motion  to  quash  was  correctly  overruled.  Following 
Jones  V.  State,  58,  Texas  Crim.  Rep..  313  and  other  cases.  Halbadler  v.  State, 
129. 

2 .  Where  appellant  did  not  enter  into  a  recognizance  during  term  time, 
but  before  the  court  adjourned  did  give  an  appeal  bond,  which  was  taken  by 
the  sheriff  and  approved  by  both  him  and  the  district  judge,  the  same  was 
without  legal  efficacy  and  the  appeal  must  be  dismissed.    Hale  v.  State,  119. 

Amission  by  State.    See  Testimony  of  Other  Witnesses. 

Affidavit.    See  Motion  to  Postpone. 

The  question  involved  being  the  jurisdiction  of  this  court,  the  right  to 
consider  an  ex  parte  affidavit  of  the  sheriff  that  appellant  is  not  in  his  cus- 
tody is  necessary.    White  v.  State,  315. 

Age  of  Deceased. 

Upon  trial  of  murder  there  was  no  reversible  error,  under  the  facts  OE 
the  instant  case,  to  admit  evidence  that  the  deceased  was  about  sixty-one 
years  of  age.  Following  Bearden  v.  State,  47  Texas  Crim.  Rep.,  271,  and 
other  cases.    Patterson  v.  State,  95. 
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Age  of  witness.    See  Impeaching  Witness. 

Agent.    See  Information,  4. 

Under  Article  302,  Penal  Code,  the  agent  or  employee  of  the  owner  of 
a  motion  picture  is  criminally  liable  when  he  opens  or  keeps  open  such 
place  of  business  on  Sunday.    Ealey  v.  State,  648. 

Aggravated  Assault.    See  Deliquent  Child,  4;    Excessive  Punishment;     Suf- 
ficiency of  Evidence,  9. 

1.  Where  a  pistol  was  used  as  a  bludgeon  the  same  was  not  a  deadly 
weapon,  and  where  upon  trial  of  aggravated  assault  with  a  deadly  weapon* 
the  evidence  showed  that  the  pistol  was  used  as  a  bludgeon,  and  in  self-de- 
fense, was  also  presented  towards  defendant's  assailant,  the  conviction  for 
aggravated  assault  cannot  be  sustained.  Following:  Peacock  v.  State,  52 
Texas  Crim.  Rep.,  435.  and  other  cases.     Hilliard  v.  State,  15. 

2.  Where,  upon  trial  of  aggravated  assault,  the  evidence  was  sufficient  to 
sustain  the  conviction,  the  court  properly  refused  a  peremptory  instruction 
to  acquit,  and  other  requested  charges  being  covered  in  the  main  charge 
which  was  applicable  to  the  fact,  the  conviction  is  sustained.  Erwln  v. 
State,  71. 

3.  Where,  upon  trial  of  aggravated  assault,  the  list  of  regular  jurors  was 
exhausted  and  a  deputy  sheriff  was  sent  out  to  summon  talesmen  without 
then  being  sworn,  but  the  bill  of  exceptions  showed  rhat  no  objections  were 
made  at  the  time,  and  the  question  was  first  raised  on  a  motion  for  a  new 
trial,  there  was  no  reversible  error.  Following:  Habel  v.  State,,  28  Texas 
Crim,  App.,  588,  and  other  cases.     Knight  v.  State,  134. 

4.  Where,  upon  trial  of  assault  to  murder  and  a  conviction  of  that  offense 
the  evidence  raised  the  issue  of  aggravated  assault,  it  was  immaterial  from 
what  testimony  said  issue  was  raised,  and  an  appropriate  instruction  should 
have  been  given,  and  the  court's  failure  to  submit  a  charge  on  the  law  of  ag- 
gravated assault  as  requested  by  the  defendant  is  reversible  error.  Thuro- 
good  V.  State,  209. 

5.  Where,  upon  trial  of  assaul  with  intent  to  rape,  the  evidence  showed 
the  indecent  fondling  by  defendant  of  a  little  girl,  but  fell  short  of  showing 
an  intent  to  commit  rape,  the  conviction  could  not  be  sustained,  and  the 
evidence  would  only  sustain  the  offense  of  aggravated  assault.  Carter  v. 
State,  299. 

6.  Where  the  indictment  alleged  an  assault  to  rob  It  necessarily  included 
a  charge  on  aggravated  assault,  and  it  was,  therefore,  no  reversible  error 
to  introduce  in  evidence  the  extent  of  the  injury  received  by  the  exhibition 
of  the  wounds.    Smiley  v.  State,  528. 

7.  Where  the  evidence  was  uncontradicted  to  the  effect  that  the  weapon 
used  by  the  defendant  was  deadly  in  character  and  that  the  conclusion  is 
inevitable  that  an  assault  was  made  with  such  weapon  would  be  an  ag- 
gravated assault,  and  same  was  not  committed  in  self-defense,  a  charge  of 
the  court  substantially  submitting  this  issue  was  proper  and  there  was  no 
reversible  error.    Hollman  v.  State,  576. 

8.  Where,  upon  trial  of  assault  with  intent  to  murder  and  a  conviction  of 
aggravated  assault,  the  defendant  excepted  to  the  court's  charge  on  assault 
to  murder,  the  same  need  not  be  considered  on  appeal.   Wheeler  v.  State,  646. 

Agreement  of  Parties.     See  Special  District  Judge,  1. 

Allusion  to  Defendant's  Failure  to  Testify. 

1.  Where,  upon  trial  of  seduction,  the  argument  of  State's  counsel  was 
not  supported  by  the  record  and  harmful  to  the  defendant,  and  a  portion  of 
the  argument  was  objectionable  because  it  was  an  indirect  allusion  to 
defendant's  failure  to  testify,  the  same  was  reversible  error,  and  it  was  not 
necessary  to  request  a  special  charge  to  withdraw  it.  Adams  v.  State,  67. 

2.  Where  the  record  on  appeal  showed  that  there  was  no  one  present  when 
the   alleged    incest   took   place,    prosecutrix   and    her   father,   the    defend- 
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Allnslon  to  Defendant's  Failnre  to  Testify — Ck>ntiniied. 

ant,  the  argument  of  State's  counsel  that  defendant  was  content  to  sit  still 
and  rely  on  his  plea  of  not  guilty  alone  and  put  no  witnesses  on  the  stand 
except  the  doctor,  the  same  was  reversible  error.  Following  Vickers  v.  State, 
69  Texas  Crim.  Rep.,  628,  and  other  cases.     Lankford  y.  State,  435. 

Apparent  Danger.    See  Standpoint  of  Defendant. 

Upon  trial  of  murder,  in  the  absence  of  an  issue  of  apparent  danger  in 
connection  with  the  threat  by  deceased,  the  State  should  not  have  been  per- 
mitted to  introduce  testimony  showing  the  reputation  of  deceased  for  peace 
and  quietude;  the  defendant  not  having  raised  this  issue.  Henry  ▼.  State, 
148. 

Appeal  Bond.    See  Adjournment  of  Court;  Adultery,  2. 

1.  Where  an  appeal  is  prosecuted  in  a  felony  case,  the  accused  may  enter 
into  a  recognizance  during  the  term  at  which  the  conviction  was  had. 
and  failing  in  this  hts  may,  after  the  adjournment  of  court,  in  vacation,  en- 
ter into  an  appeal  bond  under  the  terms  prescribed  by  the  statute.  Hale  v. 
SUte,  119. 

2.  Where  the  appeal  bond  failed  to  recite  and  specify  the  offense  of  which 
the  appellant  was  charged  and  convicted,  the  appeal  must  be  dismissed;  be- 
sides, the  caption  of  the  transcript  failed  to  show  when  the  court  adjourned. 
McKey  v.  State,  228. 

Appearance  of  Deceased. 

Where  the  defense's  testimony  described  the  appearance  of  the  deceased, 
and  that  he  was  walking  fast,  etc.,  there  was  no  error  to  show  on  cross- 
examination  that  at  the  time  referred  to  the  deceased  was  limping.  Patter- 
son V.  State,  95. 

Appellant.    See  Statement  of  Facts,  6. 

Approval.    See  Adjournment  of  Court. 

Approval  of  Judge.     See  Statement  of  Fact,  2. 

Argument  of  Counsel.  See  Allusion  to  Defendant's  Failure  to  Testify:  Birth 
of  Child;  Evidence  6;  Limitation  of  Argument;  •  Practice  on  Appeal; 
20;    Reputation  of  Defendant. 

1.  Where  the  district  attorney  in  his  argument  said  that  the  hour  had 
struck  for  these  thieves  to  be  convicted  to  the  penitentiary,  and  the  court 
instructed  the  jury  not  to  consider  same,  there  was  no  reversible  error.  Mar- 
able  V.  State,  28. 

2.  Where  the  alleged  improper  argument  of  the  district  attorney  was  a 
legitimate  reply  to  defendant's  counsel's  argument,  there  was  no  reversible 
eror.    lb. 

3.  Where  part  of  the  State's  counsel's  argument  urged  a  conviction  be- 
cause the  father  and  brother  of  prosecutrix  might  kill  the  defendant  if  he 
was  acquitted,  etc.,  the  same  was  highly  improper.    Adams  v.  State,  67. 

4.  Where,  it  appeared  from  the  record  by  the  statement  of  the  trial  judge 
that  the  improper  remark  of  State's  counsel  was  invited  by  the  argument 
of  defendant's  counsel,  there  was  no  reversible  error,  with  reference  to  the 
age  of  the  deceased.  Following  Craft  v.  State,  57  Texas  Crim.  Rep.,  267,  and 
other  cases.    Patterson  v.  State,  95. 

5.  Where,  upon  trial  of  unlawfully  pursuing  the  occupation  of  selling  iu- 
toxicating  liquors  in  local  option  territory,  the  defendant  received  the  low- 
est punishment  and  it  was  not  shown  in  the  record  that  the  argument  of 
the  county  attorney  injured  the  rights  of  the  defendant,  there  was  no  revers- 
ible error.    Mann  v.  State.  142. 
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Argument  of  Ooimga] — ContiDued. 

6.  Where,  th€  remarks  cf  State's  counsel  to  the  effect  that  in  his  judg- 
ment no  more  brutal  or  dastardly  attack  had  ever  been  made,  etc,  was 
merely  a  strong  statement  of  his  conclusion  from  the  evidence,  there  was  no 
reyersible  error,  and  the  evidence  being  sufficient  to  sustain  a  convlctioo 
under  a  proper  charge  of  the  court,  the  verdict  will  not  be  disturbed  Price 
V.  State,  163 

7.  Where,  upon  trial  of  murder  State's  counsel  travelled  outside  of  the 
record,  saying:  "Let's  call  a  halt.  There  are  too  many  murders  committed 
in  this  county,  etc."  The  same  was  reversible  error.     Ousters  v.  State,  181. 

8.  While  the  objections  to  the  argument  of  counsel  are  not  preserved  so  ar 
lo  justify  a  reversal,  State's  counsel  are  cautioned  not  to  make  unneces^arv 
references  to  the  members  of  the  family  of  the  deceased  in  the  instant  case. 
Anderson  v.  State,  242. 

9.  Counsel  for  the  State  are  again  admonished  to  exercise  self-restraint 
and  to  avoid  the  use  of  utterances  calculated  to  inflame  the  minds  of  the 
jury.  Following  Hemphill  v.  State,  72  Texas  Crim.  Rep.,  638,  and  other 
cases.    Carter  v.  State,  299. 

10.  Where  the  district  attorney  withdrew  his  statement  to  the  effect  that 
one  of  the  attorneys  of  the  defendant  went  to  the  scene  of  the  homicide  with 
certain  witnesses  and  pointed  out  various  places,  etc.,  upon  being  corrected, 
there  was  no  reversible  error.    Barnard  v.  State,  365. 

11.  Where,  the  argument  of  State's  counsel  with  reference  to  the  children 
of  the  deceased  did  not  call  for  a  reversal  of  the  case  in  the  light  of  the 
qualifications  of  the  bill  of  exceptions,  which  is  also  true  of  other  bills  of 
exceptions,  there  was  no  reversible  error.    lb. 

12.  Where  the  judgment  was  reversed  and  the  cause  remanded  upon  other 
grounds,  an  exception  to  the  remarks  of  State's  counsel  need  not  be  consider- 
ed.   Henry  v.  SUte,  392. 

13.  Where  argument  of  counsel  was  a  legitimate  deduction  from  and 
comment  upon  various  phases  of  the  evidence,  there  was  no  reversible  error. 
Messimer  v.  State,  403. 

14.  Where  the  bill  of  exceptions  failed  to  allege  the  statement  imputed  to 
the  counsel  for  the  State  to  have  been  verified,  but  only  showed  that  the 
trial  judge  instructed  the  jury  not  to  consider  the  remarks  of  State's  coun- 
sel, there  was  no  reversible  error.     Shrum  v.  State.  486. 

15.  The  complaint  made  as  to  a  discussion  among  the  jurors  with  refer- 
ence to  the  argument  of  attorneys,  and  the  allusion  to  the  name  of  a  certain 
witness,  did  not  constitute  reversible  error.    Wilson  v.  State,  538. 

16.  In  the  absence  of  a  requested  charge  not  to  consider  the  remarks  of 
the  County  Attorney,  and  the  bill  of  exceptions  not  showing  that  counsel  al- 
luded to  defendant's  failure  to  testify,  there  was  no  reversible  error.  Berry 
V.  State,  559 

17.  Where  the  argument  of  State's  counsel  was  not  an  allusion  to  appel- 
ant's  failure  to  testify,  there  was  no  reversible  error.    Klepper  v.  State,  597. 

18.  In  the  absence  of  a  written  instruction  by  the  defendant  to  disregard 
the  argument  of  State's  counsel,  there  was  no  error  in  the  instant  case.  Wil- 
son V.  State,  625. 

19.  Where,  upon  trial  of  a  violation  of  the  Sunday  Law,  the  evidence  rui>. 
ported  the  conviction  and  the  trial  court  instructed  the  jury  not  to  consider 
improper  remarks  of  State's  counsel,  there  was  no  reversible  error.  Ealey 
V.  State.  648.  ' 

20.  Where,  the  argument  of  State's  counsel  was  objected  to  and  the  record 
showed  that  the  same  had  been  invited  by  the  defense  and  besides,  was  a 
proper  inference  from  the  facts,  there  was  no  reversible  error.  Earnest  v. 
State,  651. 

Arrest.    See  Confession,  2,  3,  5. 

Assault.   See  Aggravated  Assault;     Assault  to  Murder;    Assault  to  Rape; 
Assault  to  Rob. 
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Aflsault  to  Murder.     See  Aggravated  Assault,  4,  5,  8;    Charge  of  Court  4; 
Intent  to  Kill;    Aggravated  Assault,  6. 

1.  Where,  upon  trial  of  assault  with  intent  to  murder,  the  evidence  raised 
the  issue  of  defense  of  another  and  the  court  refused  to  charge  upon  this 
phase  of  the  case  although  duly  requested,  the  same  was  reversible  error. 
Distinguishing:  Mitchell  v.  State,  38  Texas  Crim.  Rep..  192.  Following: 
Bonner  v.  State,  29  Texas  Crim.  App.,  223,  and  other  cases.  Medina  v.  State, 
81. 

2.  Where,  upon  trial  of  assault  to  murder  and  a  conviction  of  aggravated 
assault,  the  court  instructed  the  jury  on  assault  with  Intent  to  murder,  self- 
defense,  and  aggravated  assault  on  the  ground  that  the  instrument  used 
was  a  deadly  weapon,  and  defendant  contended  that  the  evidence  did  not  sup- 
port the  verdict  of  guilty  of  an  assault  with  a  deadly  weapon,  but  the  court 
in  his  charge  in  the  instant  case  defined  a  deadly  weapon  was  one  which 
from  the  manner  used  is  calculated  or  is  likely  to  produce  death  or  serious 
bodily  injury,  there  was  no  reversible  error  under  the  facts  in  the  Instant 
case.    Price  v.  State,  163. 

3.  Where,  upon  trial  of  assault  with  intent  to  murder,  the  evidence  did 
not  raise  the  issue  of  accomplice  with  reference  to  the  testimony  of  Hettie 
Glass,  it  was  reversible  error  for  the  court  to  charge  on  accomplice's  testi- 
mony, there  being  no  evidence  of  conspiracy  between  said  witness  and  de- 
fendant.   Henry  v.  State,  392. 

Assault  to  Bape. 

Where,  upon  trial  of  assault  with  intent  to  rape,  the  evidence  was  in- 
sufficient to  support  a  conviction  for  that  offense,  the  judgment  must  be  re- 
versed and  the  cause  remanded.  Following  Thompson  v.  State,  83  Texas 
Crim.  Rep.,  18,  and  other  cases.     Carter  v.  State,  299. 

Assault  to  Bob. 

Where,  upon  trial  of  assault  to  rob,  the  matter  of  identity  and  specific 
intent  to  rob  is  left  by  the  evidence  in  a  condition  to  render  it  necessary 
that  the  jury  determine  by  inference  from  facts  rather  than  from  direct 
testimony  that  defendant  is  guilty,  his  request  that  the  jury  be  instructed 
upon  the  law  of  circumstantial  evidence  should  have  been  granted,  he  hav- 
ing pleaded  an  alibi.    Smiley  v.  State,  528. 

Assistant  County  Attorney. 

Where  the  complaint  was  taken  before  the  assistant  county  attorney 
without  reference  being  made  to  the  county  attorney,  a  motion  to  quash  on 
this  ground  was  correctly  overruled.  Following  Daine  v.  State,  36  Texas 
Crim.  Rep.,  86,  and  other  cases.    Ealey  v.  State,  648. 

Attorney  and  Client.    See  Defendant's  Counsel  as  Witness;    Newly  Discover- 
ed EiVidence,  6;    Privileged  Communication. 

Where  the  only  excuse  or  reason  suggested  for  the  failure  to  file  an 
answer  to  a  judgment  nisi  was  that  an  attorney,  whom  appellant  had  em- 
ployed failed  to  file  an  answer,  and  there  was  no  showing  that  said  at- 
torney was  in  anywise  prevented  or  was  unable  to  file  such  answer,  or  was 
misled,  etc.,  there  was  no  reversible  error.    Briggs,  et  al.  v.  State,  473. 

Attorney  at  Law.    See  Practice  in  Trial  Court,  1. 

Automobile.     See  Book  Entries. 

Bail.    See  Capital  Punishment;    Reduction  of  Bail. 

Where  the  undissputed  facts  justified  inferences  that  might  be  drawn 
by  a  jury  favorable  to  the  relators,  and  where  the  facts  were  in  confiict  such 
as  on  the  whole  record  did  not  warrant  the  conclusion  by  the  trial  Judge 
that  the  proof  showed  the  defendants  guilty  of  a  capital  crime  and  that 
rhe  proof  was  evident,  bail  is  granted.    Ex  Parte  Wade,  500. 
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Ball  Bond.  See  Description  of  offense;    Scire  Facias;    Statutes  Construed,  11. 

Where  the  bond  was  dated  and  executed  on  the  fifth  day  of  December, 
1919.  and  the  Judgment  nisi  recited  that  it  was  executed  on  the  fifth  of  De- 
cember, 1918,  and  required  defendant  to  appear  before  the  March  term  of 
the  District  Court,  1919,  the  bond  recited  an  impossible  date  and  could  not 
be  enforced.    Raymond  et  al.  y.  State,  178. 

BUI  of  Exceptions.  See  Argument  of  Counsel;  Continuance,  2;  Evidence 
13,  16,  17,  Motion  for  New  Trial,  1;  Practice  in  trial  Court,  4; 
Reference  to  Former  Trial;    Rule  Stated,  10. 

1.  Where  the  bill  of  exceptions  does  not  show  that  there  was  evidence 
making  it  incumbent  upon  the  court  to  give  a  charge  on  alibi  there  was  nc 
reversible  error.     Pilgrim  v.  State,  6. 

2.  Where,  the  appellant  complained  that  the  trial  court  refused  to  permit 
certain  evidence,  but  the  alleged  language  so  offered  in  evidence  was  not  set 
out  in  substance  or  in  words  in  the  bill  of  exceptions,  there  was  no  revers- 
ible error,  and  the  complaint  that  appellant  was  not  permitted  to  show  this 
in  his  bill  of  exceptions  should  have  been  obviated  by  a  bystander's  bill. 
Knight  V.  State,  134. 

3.  Unless  it  affirmatively  appears  that  the  rejected  testimony  was  of  the 
general  reputation  of  the  prosecuting  witness,  it  would  not  be  admissible, 
and  the  bill  of  exceptions  being  defective,  there  was  no  reversible  error.  lb. 

4.  Where,  the  bill  of  exceptions  did  not  show  at  what  time  the  sheriff 
reached  the  body  of  the  deceased,  there  was  no  error  in  admitting  his  testi- 
mony of  not  finding  any  weapon  on  the  body  of  the  deceased  at  the  time  he 
reached  the  scene  of  the  homicide;  the  defense  being  apparent  danger  to 
Justify  self-defense.     Henry  v.   State.   148. 

5.  Where,  the  State's  witness  was  permitted  to  testify  to  a  conversation 
he  had  with  defendant  with  reference  to  deceased  having  accused  him  with 
stealing  cotton,  but  the  conversation  itself  was  not  stated  in  the  bill,  nor 
the  ground  of  objection,  and  this  matter  may  have  entered  into  the  motive 
of  the  killing  there  was  no  reversible  error.     Charles  v.  State,  233. 

6.  Where  the  bill  of  exceptions  was  too  indefinite  for  consideration  with 
reference  to  the  cross-examination  of  the  State's  witness,  to  the  effect  that 
he  had  killed  a  tall  negro  with  boots  on,  etc.,  the  same  cannot  be  considered, 
lb. 

7.  Where  the  bill  of  exceptions  failed  to  disclose  the  answer,  the  question 
propounded  by  the  district  attorney  to  the  witness,  if  he  could  hear  a  gun 
from  where  deceased  was  killed,  the  same  could  not  be  considered.    lb. 

8.  Where  the  bill  of  exceptions  failed  to  state  the  answer  to  the  question 
propounded  by  the  State's  counsel,  concerning  a  matter  of  the  loss  by  de- 
ceased of  some  seed  cotton  and  that  he  charged  defendant  with  the  theft 
of  same,  the  matter  cannot  be  reviewed.    lb. 

9.  A  statement  of  the  reason  for  objecting  to  the  ruling  of  the  court  does 
not  suffice  in  the  bill  of  exceptions.  Under  Article  2059,  V.  C.  C.  P.,  but  the 
fact  showing  its  relation  to  the  case  must  be  stated  in  a  manner  to  disclose 
that  they  are  facts  certified  to  by  the  trial  judge.  Following  Hennessey 
V.  State,  23  Texas  Crim.  App.,  355,  and  other  cases.    Huey  v.  State,  248. 

10.  Where  the  record  showed  on  appeal,  when  the  matter  came  up  with 
reference  to  certain  testimony  by  a  defendant's  witness,  the  defendant  ex- 
cused said  witness  without  objection  by  the  state,  no  error  is  presented. 
Simmons  v.  State,  270. 

11.  In  the  absence  of  a  ground  of  objection  in  the  bill  of  exceptions  as  to 
what  occurred  at  the  police  station,  the  same  cannot  be  considered  on  appeal. 
Houser  v.  SUte,  296. 

12.  This  court  is  not  informed  by  defendant's  bill  of  exceptions  in  the 
record  whether  appellant's  mother  was  asked  on  the  habeas  corpus  trial  as 
to  whether  defendant  wore  boots  or  shoes,  nor  what  her  answer  was  at  that 
time,  and  so  the  bill  would  not  disclose  error;    besides,  the  question  asked 
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the  witness  with  reference  to  this  matter  was  not  reversible  error.    Taylor 
V.  State,  330. 

13.  Where  the  bill  of  exceptions  showed  that  there  was  no  error  In  ad- 
mitting the  alleged  testimony,  there  was  no  reversible  error.  Redwine  v. 
State,  387. 

14.  Where,  upon  trial  of  murder,  the  defendant  was  asked;  You  did  not 
appeal  to  anyone  for  any  protection  when  he  brought  that  gun  out  there, 
did  youf"  to  which  defendant  objected  on  the  ground  that  the  same  was 
wholly  irrelevant,  immaterial,  and  prejudicial  to  the  defendant;  and  to  the 
answer  that  the  witness  did  not,  the  same  objections  were  urged,  and  the 
bill  of  exceptions  failed  to  set  out  facts  as  to  the  surrounding  circumstances 
as  to  such  testimony,  there  was  no  reversible  error.    Messimer  v.  State.  403. 

15.  Where  it  was  shown  upon  motion  for  rehearing  that  two  of  the  bills  of 
exception  were  approved  by  the  judge  subsequent  to  the  making  out  of  the 
transcript,  but  before  the  time  of  filing  same  had  expired,  the  same  should 
be  considered  on  their  merits;  and  the  same  showing  that  defendant  and 
his  companion  were  under  arrest  and  unwarned  when  they  made  state- 
ments amounting  to  confessions,  the  same  was  reversible  error  to  admit 
such  confession  in  evidence.     Parham  v.  State,  454. 

16.  Where  the  motion  for  new  trial  states  that  the  court  erred  in  admit- 
ting testimony,  but  this  is  not  verified  by  bill  of  exception,  the  same  cannot 
be  considered  on  appeal.    Wallace  v.  State,  527. 

17.  In  the  absence  of  a  bill  of  exceptions  to  the  court's  refusal  to  grant 
a  continuance,  the  matter  cannot  be  reviewed  upon  appeal.  Wilson  v.  State, 
538. 

18.  Where  the  objection  to  the  question  as  to  whether  witness  did  not 
know  that  the  defendant  had  raised  the  number  of  the  alleged  car  to  some- 
thing nearly  a  million,  but  the  bill  of  exceptions  was  defective,  there  was 
no  reversible  error;  besides,  this  fact  was  practically  undisputed.  Berry 
V.  State,  559. 

19.  The  trial  judge  has  no  right  to  qualify  the  defendant's  bill  of  excep- 
tions over  his  objection,  and  the  bill  is  therefore  considered.  However,  it 
is  not,  in  fact,  qualified.  But  when  a  bill  of  exceptions  is  not  acceptable  to 
the  trial  judge  the  procedure  is  pointed  out  by  statute  and  should  be  fol- 
lowed. Following  Thomas  v.  State,  204  S.  W.  Rep.,  999.   Moore  v.  State,  569. 

20.  Where  defendant  excepted  to  the  action  of  the  court  in  refusing  to  per- 
mit his  counsel  to  ask  a  witness  r.  certain  question,  but  the  bill  of  excep- 
tions failed  to  show  how  the  matter  came  up,  or  its  relation  to  the  case  and 
the  other  testimony,  the  same  cannot  h*^  considered  on  appeal,  especially 
In  the  absence  of  a  statement  of  facts.    Wheeler  v.  State,  646. 

BlU  of  rights. 

The  reasoning  of  the  original  opinion  is  correct,  and  would  have  been 
different  if  the  language  of  said  section  had  been  construed  or  analyzed,  and 
we  now  hold  that  said  Section  is  violative  of  Section  8  of  the  Bill  of  Rights 
of  the  Constitution  of  the  State  of  Texas,  and  therefore  unconstitutionat, 
and  the    relator  is  discharged.    Ex  Parte  Meckel,  120. 

Birth  of  Child. 

The  birth  of  a  child,  in  trials  for  seduction,  is  not  corroborative  of 
any  fact  except  that  the  prosecutrix  has  had  carnal  knowledge  of  someone, 
and  it  was  therefore  improper  that  the  county  attorney,  in  his  argument  to 
the  jury,  to  state  that  the  prosecutrix  was  corroborated  by  the  birth  of  said 
child.  Following  Stapp  v.  State,  144  S.  W.  Rep.,  941,  and  other  cases,  and 
the  judgment  is  therefore  reversed  and  the  cause  remanded.  Klepper  v. 
State.  597. 
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Book  Entrlea. 


Where  the  only  object  of  using  the  so-called  "Ford  Owner  Book"  was 
to  show  that  the  serial  numbers  on  Ford  Cars  in  1919.  and  at  the  time  of 
this  theft,  did  not  run  anything  like  as  high  as  the  engine  number  upon  the 
alleged  stolen  car,  and  besides  the  witnesses  further  testified  that  with- 
in their  own  knowledge  and  experience  the  book  was  reliable  and  its  in- 
formation correct,  there  was  no  reversible  error.    Berry  v.  State,  559. 

Books.    See  Elmbezzlement*  3. 

Burden  of  Proof. 

1.  All  persons  shall  be  bailable  by  sulficient  sureties  unless  in  capital  of- 
fenses when  the  proof  is  evident,  and  the  burden  is  upon  the  State,  and 
^here  the  evidence  does  not  satisfy  the  mind  of  the  court  to  the  degree  that 
in  the  due  administration  of  the  law  a  jury  would  probably  inflict  the  death 
penalty,  bail  will  be  granted,  which  is  done  in  the  instant  case,  and  the  fact 
that  the  formal  commitment  is  not  at  hand  is  not  important.  Following 
Newman.  38,  Texas  Crim.  Rep.,  164.  and  other  cases.    Ex  Parte  Townsley,  252, 

2.  The  burden  is  on  appellant  to  show,  where  the  warrant  of  arrest  is 
duly  signed  and  attested  by  the  Acting  Governor  of  Texas  is  in  evidence 
and  makes  a  prime  facie  case,  and  that  the  same  was  not  in  accord  with  the 
facts.  Following  Ex  parte  Stanley,  25  Texas  Crim.  App.,  378,  and  other 
cases.    Ex  Parte  Roselle,  470. 

Burglary.     See  Charge  of  Court,  2;    Reasonable  Explanation;    Recent  pos- 
session, 4;    Statutes  Construed,  2. 

1.  Where,  upon  trial  of  burglary,  the  indictment  charged  burglary  by 
breaking  and  entry  in  the  usual  form,  and  the  evidence  showed  that  the 
fastening  on  the  transom  had  been  broken  off  and  the  property  had  been 
taken  from  the  burglarized  house,  said  entry,  etc.,  was  sufficiently  proved. 
Willoughby  v.  State,  40. 

2.  Where,  upon  trial  of  burglary,  the  evidence  showed  that  the  defendant 
was  found  in  possession  of  some  of  the  alleged  stolen  goods;  that  the 
property  was  taken  burglariously  from  the  house  without  the  owner's  con- 
sent, and  the  admission  of  the  defendant  that  he  had  knowledge  of  the  theft 
and  his  effort  to  suppress  the  testimony  were  sufficient  to  justify  the  verdict. 
Lillard,  v.  State.  75. 

3.  Where,  upon  trial  of  burglary,  it  was  shown  that  the  alleged  possession 
was  by  a  discharged  soldier  who  was  occupying  the  house  for  a  few  days, 
sleeping  therein  at  night,  in  the  absence  of  his  uncle  and  aunt  who  were 
the  owners  of  the  property,  held  that  this  was  sufficiently  a  private  resi- 
dence to  allege  possession  in  him,  following  Bowling  v.  State,  63  Texas 
Crim.  Rep..  366.  and  other  cases.    Cummings  v.  State,  154. 

4.  Where,  upon  trial  of  burglary  the  indictment  charged  a  daytime  bur- 
glary and  the  burglary  of  a  private  residence,  and  the  evidence  showed  that 
It  was  the  latter  offense  under  which  the  defendant  should  have  been  prose- 
cuted, the  count  of  a  daytime  burglary  should  have  been  withdrawn,  lb. 

5.  Where,  upon  trial  of  burglary  by  means  of  explosives,  the  allegations 
in  the  indictment  described  the  means  used  in  committing  the  offense,  it 
became  essential  to  prove  that  one  of  the  explosives  named  was  used  in 
order  to  sustain  the  conviction,  and  where  the  evidence  meeting  this  burden 
upon  the  State,  was  inconclusive,  and  the  State's  evidence  fell  short  of 
identifying  the  defendant  as  the  author  of  the  crime  or  a  participant  there- 
in, the  conviction  could  not  be  sustained.    Jolly  v.  State,  288. 

6.  Where,  the  recognizance  failed  to  state  the  offense  with  which  the  ap- 
pellant was  charged  and  of  which  he  was  convicted,  the  same  is  insufficient. 
Following  Goss  v.  State,  83  Texas  Crim.  Rep.,  349;  however,  where  a  proper 
recognizance  is  theieafter  filed,  the  appeal  is  reinstated  and  the  cause  decid* 
ed  upon  its  merits     Singleton  v.  State.  302. 
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7.  Where,  upon  trial  of  burglary  the  indictment  alleged  that  the  house 
was  then  and  there  under  the  control  of  F.  J.  Spence.  without  giving  fur* 
ther  description  of  the  house,  there  was  no  error  in  overruling  the  motion 
to  quash.  Following:  Pyland  v.  State,  33  Texas  Civ.  App.,  382;  and  other 
cases.    Hasley  v.  State,  444. 

8.  Where,  upon  trial  of  burglary  of  a  private  residence,  the  evidence  al- 
though circumstantial,  was  sufficient  to  sustain  the  conviction  under  a 
proper  charge  of  the  court,  there  is  no  reversible  error.  Hendriz  v.  State, 
482, 

Business  and  Occupation. 

Where,  upon  trial  of  pursuing  the  occupation  of  selling  intoxicating 
liquors  in  local  option  territory,  the  evidence  showed  that  at  least 
two  sales  were  made  within  the  prohibited  time,  and  the  court  gave  a  prop^ 
er  charge  in  defining  the  offense  as  applicable  to  the  evidence,  there  was  no 
error  in  refusing  the  requested  charges  ol  the  defendant.    Mann  v.  State,  142. 

Capital  Punishment. 

The  question  is  not  whether  this  court  would  sustain  a  verdict  of  the 
jury  inflicting  capital  punishment,  but  whether  in  the  opinion  of  this  court 
a  jury  in  due  administration  of  the  law  would  probably  convict  and  Inflict 
capital  punishment.  Following  Ex  Parte  Russell,  71  Texas  Crim.  Rep.,  377» 
and  other  cases.    Ex  Parte  Young,  412. 

Carrying  Pistol. 

1.  It  is  the  unbroken  line  of  authority  in  this  State  that  a  party  has  a 
right  to  carry  his  pistol  to  his  residence,  or  place  of  business  under 
legitimate  circumstances,  and  where,  in  the  instant  case,  the  evidence  showed 
that  the  defendant  got  the  pistol  from  his  brother  to  whom  he  had  loaned 
it  and  carried  it  thirty  miles  to  his  home,  it  would  not  constitute  a  violation 
of  the  law.    Rosebud  v.  State,  267. 

2.  Where,  upon  trial  of  unlawfully  carrying  a  pistol,  the  complaint  and  in- 
formation charged  defendant  with  carrying  a  "pistle,"  and  testimony  show- 
ed that  he  carried  a  "pistol,*'  objection  that  there  was  a  variance  between 
the  allegation  and  the  proof  was  correctly  overruled,  as  the  words  were 
idem  aonans.    Garza  v.  State,  537. 

3.  Where,  upon  trial  of  unlawfully  carrying  a  pistol  the  evidence  showed 
that  the  defendant  used  as  his  residence  two  different  places,  and  requested 
a  charge  thereon,  which  was  refused  by  the  court,  the  same  was  reversible 
error.  Following  Gibbs  v.  State,  70  Texas  Crim.  Rep.,  278,  and  other  cases. 
Rather  v.  State,  624. 

Carrying  Iiiquor  for  Personal  Use.    See  Statutes  Construed,  9.. 
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162.  Roach  v.  State,  41  Texas,  363 506 

163.  Roberts  v.  State,  48  Texas  Crim.  Rep.,  210  389 

164.  Robinson  v.  State,  69  Texas  Crim.  Rep.,  496 208 

165.  Rochell  v.  State,  55  Texas  Crlm.  Rep..  152   91 

166.  Rosa  V.  State,  86  Texas  Crim.  Rep.,  646    631 

167.  Ross  V.  State.  53  Texas  Crlm.  Rep.,  279    244 

168.  Seeley  v.  State,  43  Texas  Crim.  Rep.,  69 107 
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Cases  Followed— (Continued). 

169.  Shafer  v.  State,  7  Texas  Grim.  App.,  239  612 

170.  Shannon  y.  State,  35  Texas  Crim.  Rep.,  2   490 

171.  Simmons  v.  State,  55  Texas  Crim.  Rep.,  449   283 

172.  Simms  v.  State,  10  Texas  Crim.  App.,  131   617 

173.  Slaughter   v.   State,    100   Georgia,   323    252 

174.  Smith  v.  State,  42  Texas,  444    651 

175.  Smith  v.  State,  81  Texas  Crim.  Rep.,  368  385 

176.  Snodgrass  v.  State,  31  S.  W.  Rep.,  366   70 

177.  Sogdell  y.  State,  81  Texas  Crim.  Rep.,  66  478 

178.  Stapp  V.   State,  114  S.  W.  Rep.,  941   603 

179.  Strong  v.  State.  18  Texas  Crim.  App.,  19  401 

180.  Tankersley  v.  State,  51  Texas  Crim.  Rep.,  170   67,  428 

181.  Tillery  v.  State,  24  Texas  Crim.  App.,  251   384 

182.  Taylor  v.  State,  81  Texas  Crim.  Rep.,  358   216.  217 

183.  Taylor  v.  State.  87  Texas  Crim.  Rep.,  330  549 

184.  Terretto  v.  State,  86  Texas  Crim.  Rep.,  188   229 

185.  Thomas  v.  State,  66  Texas  Crim.  Rep.,  374  183 

186.  Thomas  v.  State,  71  Texas  Crim.  Rep.,  387  202 

187.  Thomas  v.  State,  204  S.  W.  Rep.,  999  -.  574 

188.  Thompson  v.  State,  35  Texas  Crim.  Rep.,  505  525 

189.  Thompson  v.  State,  45  Texas  Crim.  Rep.,  120  340 

190.  Thompson  v.  State,  83  Texas  Crim.  Rep.,  18 301 

191.  Todd  V.  State,  57  Texas  Crim.  Rep.,  26  431 

192.  Tutt  V.  State,  49  Texas  Crim.  Rep.,  202   419 

193.  Tyrel  v.  State.  44  S.  W.  Rep.,  159    153 

194.  Ulrich  v.  State,  30  Texas  Crim.  App.,  63   369 

195.  Verse  v.  State,,  81  Texas  Crim.  Rep.,  48   296,    646 

196.  Vickers  v.  State,  69  Texas  Crim.  Rep..  628   438 

197.  Walker  v.  State,  7  Texas  Crim.  App.,  264 340.  573,  576 

198.  Wallace  v.  State.  85  Texas  Crim.  Rep.,  91 224,  296.  646 

199.  Washington  v.  State.  53  Texas  Crim.  Rep..  63  18,  373.  374 

200.  Watson  v.  State,  62  Texas  Crim.  Rep.,  620  42,  184 

201.  Wells  V.  State,  63  Texas  Crim.  Rep.,  618 264 

202.  Wheeler  v.  State,  56  Texas  Crim.  Rep.,  550 278 

203.  White  V.  State,  42  Texas  Crim.  Rep.,  567 349,  353 

204.  White  v.  State,  44  Texas  Crim.  Rep.,  346   306 

205.  Williamson  v.  State,  74  Texas  Crim.  Rep.,  290 309,  506.  583 

206.  WiUiford  v.  State,  38  Texas  Crim.  Rep.,  393   385 

207.  Wilson  V.  State,  12  Texas  Crim.  App.,  481   20 

208.  Wilson  v.   State,  80  Texas   Crim.   Rep..   622    226 

209.  Wingo  v.  State,  85  Texas  Crim.  Rep.,  118   62 

210.  Winters  v.  State,   51   S.  W.   Rep..   1110   580,  584 

211.  Wiseman  v.  State,  33  Texas  Crim.  Rep.,  383 419 

212  Wright  v.  State,  31  Texas  Crim.  Rep.,  354    600 

213.  Wright  v.  State,  37  Texas  Crim.  Rep..  3   7 

214.  Wright  v.  State,  52  Texas  Crim.  Rep..  542 163 

215.  Wright  v.  State,  60  Texas  Crim.  Rep.,  387  106 

216.  Wright  v.  State,  86  Texas  Crim.  Rep.,  434   169 

216.  York  v.  State,  57  Texas  Crim.  Rep.,  484   632 

217.  Young  V.  State,  59  Texas  Crim.  Rep.,  139  550 

218.  Zuccarro  y.  State,  82  Texas  Crim.  Rep.,  1  649 

Cases  Overruled.    See  Cases  Cited. 

1.  Byrd  v.  State,  51  Texas  Crim.  Rep.,  539   191 

Cases  Qualified.    See  Cases  Cited. 

Railey  v.  State,  58  Texas  Crim.  Rep.,  1  86 

Cashier.    See  Failing  to  Make  Report  of  School  Funds. 
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Certified  Copy  of  Indictment, 


It  has  been  held  that  it  is  not  necessary  that  there  be  a  certified  copy  of 
the  complaint  or  indictment  accompanying  the  Governor's  warrant.  Fol- 
lowing Ex  Parte  Cheatham,  50  Texas  Grim.  Rep.,  53,  and  it  was,  therefore, 
immaterial  to  permit  testimony  as  to  the  definition  of  forgery  in  the  de- 
manding State.    Ex  Parte  Roselle,  470. 

Certiorari,    See  Motion  to  Re-Instate. 
Challenge  for  Cause.    See  Jury  and  Jury  Law,  6. 

Where  the  judgment  is  reversed  and  the  cause  remanded  upon  other 
grounds,  the  overruling  for  cause  of  challenge  of  Jurors  need  not  be  con- 
sidered.   Lovett  V.  State,  548. 

Change  of  Venue.    See  Discretion  of  Gourt;    Motion  to  Quash;    Murder,  13; 
Special  Term  of  District  Gourt;    Substitution  of  Indictment;    Waiver. 

1.  Where  the  motion  to  quash  the  indictment  came  after  the  venue  had 
been  changed,  the  same  was  too  late,  as  it  is  required  that  all  special  pleas 
must  be  presented  boiore  the  change  of  venue  is  had.  Following:  Qoode 
V.  State,  67  Texas  Grim.  Rep.,  229.    Fitzgerald  v.  State,  34. 

2.  Where,  upon  appeal  from  a  conviction  of  robbery,  the  appellant  insisted 
that  the  order  entered  in  the  trial  court  discloses  an  absence  of  authority  to 
change  the  venue,  and  that,  therefore,  the  court's  action  was  reviewable 
without  bill  of  exceptions,  which  challenges  the  validity  of  Article  634,  Code 
of  Criminal  Procedure;  held  that  this  contention  is  untenable,  although  the 
reason  for  the  change  of  venue  was  given  as  the  crowded  condition  of  the 
docket,  the  question  being  raised  for  the  first  time  in  motion  for  a  new  trial. 
Following  Taylor  v.  State,  81  Texas  Grim.  Rep.,  358,  and  other  cases.  Baker 
V.  State.  213. 

3.  The  District  Court  of  the  county  to  which  the  venue  was  changed  was 
without  power  to  try  the  case  except  upon  the  transfer.  It  has  no  original 
jurisdiction  but  only  such  as  is  given  by  reason  of  the  change  of  venue,  and 
cannot  cause  to  be  filed  substitute  copies  of  any  original  papers  of  any  mat- 
ter arising  in  the  case  before  the  transfer  occurred,  and  can  only  by  order 
of  certiorari  compel  the  clerk  of  the  court  transferring  the  case  to  complete 
the  record,  etc.  Following  BiggerstafF  v.  State,  59  Texas  Grim.  Rep.,  575, 
and  other  cases.    Hollingsworth  v.  State,  399. 

4.  Where  appellant  in  his  motion  for  rehearing  insisted  that  no  sufficient 
recognizance  was  entered  into  by  him  at  the  time  the  venue  of  the  case 
was  changed,  but  the  record  showed  that  no  such  question  was  raised,  upon 
the  trial,  and  besides,  no  exceptions  were  taken  in  the  court  from  which 
the  venue  was  changed  to  such  change  of  venue,  the  same  cannot  be  con- 
sidered. Following  Thompson  v.  State,  35  Texas  Grim.  Rep.,  505.  Haley  v. 
State,  519. 

5.  A  plea  to  the  jurisdiction  that  his  co-defendant  had  not  been  arrested 
when  the  order  of  change  of  venue  was  made,  and  that  he  was  not  named 
therein,  and  that,  therefore,  the  court  had  no  jurisdiction,  was  properly 
overruled,  as  exceptions  in  change  of  venue  cases  must  be  made  in  the 
court  from  which  such  change  was  made,  and  are  not  available  in  the  court 
to  which  such  venue  was  changed;  besides,  such  plea  could  not  avail  de- 
fendant, and  a  change  of  venue  as  to  one  Jointly  indicted  changes  the 
venue  as  to  all.  Following  Cox  v.  State,  8  Texas  Grim.  App.,  664,  and  other 
cases.    Wilson  v.  State,  538. 

6.  In  the  absence  of  a  bill  of  exceptions,  in  the  record  on  appeal,  to  any 
action  of  the  District  Court  of  the  county  from  which  the  venue  was  chang- 
ed, a  plea  to  the  Jurisdiction  on  account  of  change  of  venue  of  the  court  to 
which  such  venue  is  changed  cannot  be  considered,  as  this  matter  is  statu- 
tory.    Id. 
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Character  of  DeoeaMd.    See  Murder,  10. 

Where,  defendant  sought  to  Justify  the  homicide  upon  his  reasonable 
belief  that  the  deceased  was  armed,  etc.,  the  specific  acts  of  violence  by  the 
deceased,  known  to  the  accused,  could  have  been  proved.  Following  Crass 
V.  State,  31  Texas  Grim.  Rep.,  314;  and  the  prosecuting  officers  not  knowing 
of  any  of  the  difficulties  between  the  deceased  and  others,  to  which  the  de- 
fendant referred,  had  a  right  to  ask  whether  these  parties  were  in  attend- 
ance upon  court,  and  he  cannot  Justly  complain  of  the  reference  to  such 
failure  to  have  these  parties  present  in  the  argument  of  State's  counsel. 
Messimer  v.  State,  403. 

Charge  of  Court.  See  Abduction;  Accomplice,  1,  3,  4,  5,  6,  8,  9;  Adequate 
Cause;  Aggravated  Assault.  2,  4,  7,  8;  Assault  to  Murder;  Assault 
to  Rob;  Bill  of  Exceptions,  1:  Business  and  Occupation;  Carrying 
Pistol.  3;  Circumstantial  EJvldence;  Comparison  of  Tracks;  Con- 
fession, 4;  Continuing  Danger:  Deadly  Weapon,  2.  3;  Delinquent 
Child,  4;  Embezzlement,  2;  Explanation  of  Recent  Possession;  Former 
Trial;  Insulting  Language;  Invited  Error;  Manslaughter;  Moral 
Turpitude,  2;  Other  Offenses:  Principals;  Provoking  Difficulty;  Rea- 
sonable Explanation;  Recent  Possession;  Right  to  Go  Armed;  Re- 
quested Charge;  Rule  Stated,  3;  Self -Defense;  Standpoint  of  Defend- 
ant; Venue;  Weight  of  Evidence. 

1.  Where  the  court  was  Justified  in  not  assuming  that  a  certain  witness; 
was  an  accomplice,  and  submitted  the  question  as  one  of  fact  to  the  jury, 
there  was  no  reversible  error.    Fitzgerald  v.  State,  24. 

2.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  exceed- 
ing the  minimum  punishment,  the  evidence  did  not  raise  the  issue  of 
burglary,  by  firing  into  a  house  with  intent  to  injure,  etc..  a  charge  on 
burglary,  under  article  1307,  was  reversible  error.    Nails  v.  State,  83. 

3.  Where,  upon  trial  of  a  violation  of  the  prohibition  law  in  unlawfully 
transporting  intoxicating  liquor,  the  defendant  explained  his  possession  of 
the  liquor,  that  he  found  the  same  and  was  taking  it  to  the  police  station, 
this  theory  was  submitted  by  the  court's  charge  to  the  jury  who  found  him 
guilty,  there  was  no  error  on  that  ground     Amaya  v.  State.  160. 

4.  Where,  upon  trial  of  assault  to  murder  and  a  conviction  of  aggravated 
assault,  the  facts  showed  that  defendant  threatened  to  kill  the  Injured  party, 
and  the  instruments  used  were  such,  and  the  manner  in  which  they  were 
used  as  were  calculated  to  produce  death  or  serious  bodily  injury,  the  court 
properly  submitted  his  charge  on  assault  with  intent  to  murder.  Price  v. 
State,  163. 

5.  Where,  upon  trial  of  murder  there  was  evidence  that  the  deceased  call- 
ed to  defendant  to  hold  up,  reaching  his  hand  behind  him.  when  defendant 
fired,  the  court  should  have  Instructed  the  jury  with  reference  to  the  words 
uttered  by  deceased  at  the  time  that  he  spoke  to  defendant  and  told  him  to 
hold  up.  in  his  charge  on  self-defense,  apparent  danger,  and  threats.  Fol- 
lowing Lundy  v.  State,  59  Texas  Grim.  Rep.,  136.    Williams  v.  State,  280. 

6.  Where,  upon  trial  of  misdemeanor  theft  there  was  evidence  that  the  de- 
fendant believed  that  the  alleged  property  was  Included  in  that  which  he  had 
purchased,  and  the  court  gave  a  proper  charge  on  this  theory  of  the  case, 
there  was  no  reversible  error.     Berdell  v.  State,  310. 

7.  Where,  the  court  in  the  main  charge,  Instructed .  the  jury  that  the  de- 
fendant was  in  no  event  bound  to  retreat,  in  order  to  avoid  the  necessity 
of  killing  the  deceased,  it  was  not  incumbent  upon  him  to  repeat  it  in  his 
special  charge.    Ott  v.  State,  382. 

8.  Where  the  single  fact  which  would  render  the  confession  or  declaration 
of  defendant  admissible,  was  the  identity  of  the  property  found  with  that 
which  is  al.eged  to  be  stolen,  and  this  was  controverted,  it  was  the  duty  of 
the  court  upon  request  by  defendant  to  submit  to  the  Jury  this  question  of 
fact.  Following  Doss  v.  State,  28  Texas  Grim.  App.,  506,  and  other  cases. 
Hillard  v.  State,  416. 
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Charge  of  Court — ^Continued. 

9.  Where,  upon  trial  of  murder  and  a  conviction  of  that  offense,  the  evi- 
dence did  not  raise  the  Issue  of  manslaughter,  there  was  no  error  in  the 
court's  failure  to  charge  thereon.    Grissom  v.  State,  465. 

10.  In  the  absence  of  objections  to  the  charge  of  the  court  in  failing  to 
submit  a  charge  on  self-defense,  the  matter  cannot  be  considered  on  appeal, 
and  the  evidence  being  sufficient  to  sustain  the  conviction,  there  was  no 
reversible  error.    Id. 

11.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter  an  ex- 
ception was  reserved  to  the  court's  charge  of  manslaughter  because  it  did 
not  specifically  mention  that  defendant  had  the  right  to  shoot  from  the 
viewpoint  of  manslaughter,  if  the  shot  of  the  others  produced  pain  or  blood- 
shed, this  contention  is  untenable  and  without  merit,  under  the  evidence 
of  the  instant  case,  and  such  charge  would  have  resulted  in  a  reversal  of 
the  case,  as  it  would  have  limited  the  right  of  self-defense;  besides,  the 
court  Instructed  properly  apun  manslaughter,  murder,  and  self-defense, 
and  defendant  was  convicted  of  manslaughter.    Shrum  v.  State,  486. 

12.  Where  upon  trial  of  mixing  a  poisonous  substance  with  water  to  in- 
jure another,  the  evidence  raised  the  issue  of  conspiracy  as  to  defendant 
and  his  wife,  and  the  court  gave  a  proper  charge  on  the  law  of  conspiracy, 
there  was  no  error  in  refusing  the  requested  charge  which  did  not  an- 
nounce the  correct  rule  of  law.    Steele  v.  State,  588. 

13.  There  was  no  error  in  the  refusal  of  the  court  to  give  requested  charge^ 
which  were  either  contained  in  the  main  charge  or  did  not  correctly  repre- 
sent legal  theories.    Klepper  v.  State,  597. 

14.  Where,  upon  trial  of  murder,  defendant  being  charged  as  an  accom- 
plice, the  evidence  was  circumstantial,  and  the  trial  court  fairly  submitted 
the  law  thereon,  and  the  law  upon  accomplices,  etc.,  there  was  no  error  in  re- 
Lusing  special  requested  charged  on  the  same  subject.    Sapp  v.  State,  606. 

15.  Where,  defendant  was  charged  as  a  principal,  and  the  evidence  showed 
that  his  co-principal  did  the  killing,  the  State  relying  solely  upon  circiim- 
fttantial  evidence  to  connect  the  defendant  with  the  offense,  admitting  the 
acts  and  declarations  of  said  co-principal,  in  the  absence  of  the  defendant, 
the  court  should  have  instructed  the  Jury  that  such  acts  and  declarations 
made  before  the  act  was  done  were  inadmissible  to  show  the  conspiracy 
and  being  admitted  could  not  be  used  as  such,  and  the  mere  presence  of  the 
defendant  at  the  homiciie  without  aiding  and  assisting  his  co-principal 
would  not  make  him  a  principal  and  could  not  prove  the  conspiracy.  An- 
derson V.  State,  641. 

Chastity  of  ProsecutTiz. 

Where  nothing  appeared  in  the  evidence  to  suggest  any  reflection  upon 
the  chastity  of  the  prosecutrix  or  that  she  consented  to  the  carnal  act  from 
anything  other  than  her  affections  and  her  reliance  upon  defendant's  prom- 
ise to  marry  her,  the  court  correctly  refused  a  requested  charge  that  if  the 
intercourse  resulted  from  lust,  etc.,  to  acquit  the  defendant.  Distinguishing 
Muhlhause,  56  Texas  Crim.  Rep.,  288.    Klepper  v.  State,  597.  • 

Check  on  Bank.    See  Swindling. 

Child.    See  Delinquent  Child. 

Child  Witness. 

Where  the  State's  witnesses  were  two  little  girls,  ages  respectively  six 
and  seven  years,  who  were  held  to  be  competent  by  the  trial  judge  to  testify, 
and  there  was  nothing  to  show  an  abuse  of  discretion  in  this  respect,  there 
was  no  reversible  error.  Following  Munger  v.  State,  57  Texas  Crim.  Rep., 
388,  and  other  cases.    Carter  v.  State,  299.  .  .  . 
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Circumstantial  Eyidence.    See  Assault  to  Rob;    Co-Conspirator;    Eyewitness. 

1.  The  confession  of  an  accused,  though  testified  to  by  one  who  is  ad- 
mitted to  be  an  accomplice  would  take  the  case  out  of  the  domain  of  circum- 
stantial evidence,  and  no  charge  thereon  is  necessary.  Following:  McKinney 
V.  State,  48  Texas  Crim.  Rep.,  405,  and  other  cases.    Fitzgerald  v.  State,  34. 

2.  Where,  upon  trial  of  theft,  the  defendant  admitted  that  he  sold  the  al- 
leged stolen  property  and  appropriated  the  proceeds  thereof,  and  other  evi- 
dence supported  his  testimony,  there  was  no  error  in  the  court's  failure 
and  refusal  to  charge  on  circumstantial  evidence.  Distinguishing  Stewart 
V.  State,  71  Texas  Crim.  Rep.,  480.  150  S.  W.  Rep.,  381.     Berdell  v.  State,  310. 

3.  While  it  is  true  that  to  sustain  a  verdict  based  upon  circumstantial  evi- 
dence alone,  each  fact  necessary  to  a  conviction  must  be  established  by  com- 
petent evidence  beyond  a  reasonable  doubt,  yet  the  jury  being  judge  of  the 
facts  proved,  the  weight  to  be  given  the  testimony,  and  the  credibility  of 
the  witnesses,  their  finding  as  to  the  existence  of  a  given  fact  is  not  to  be 
overturned  for  the  reason  that  it  is  supported  by  conflicting  evidence,  or 
by  witnesses  against  whom  there  has  been  introduced  discrediting  testi- 
mony, and  in  the  instant  case  the  conviction  will  not  be  disturbed.  Taylor 
v.  State,  330. 

4.  The  law  does  not  require  that  each  fact  proved,  standing  alone,  be  of 
such  weight  as  to  establish  guilt;  the  facts  must  be  measured  in  their  rela- 
tion to  eacb  other,  and  it  is  the  combined  force  of  the  consistent  facts  upon 
which  the  verdict  rests.  Following  Parish  v.  State,  83  Texas  Crim.  Rep.. 
75;  and  other  cases.  Distinguishing  Wilkie  v.  State,  83  Texas  Crim.  Rep., 
490.      Id. 

5.  Where  upon  trial  of  assault  to  murder,  the  only  direct  testimony  was 
such  as  was  not  to  be  taken  seriously,  and  the  case  was  not  taken  out  of 
the  rule  of  circumstantial  evidence  thereby,  the  court  should  have  submitted 
a  charge  on  circumstantial  evidence.  Following  Kelley  v.  State,  86  Texa-s 
Crim.  Rep.,  281.     Henry  v.  State,  392. 

6.  Where  upon  trial  of  robbery  the  evidence  was  circumstantial,  and  the 
court  gave  a  full  and  accurate  charge  on  the  law  of  circumstantial  evi- 
dence, there  was  no  error  in  the  court's  refusal  to  submit  requested  charges 
on  the  same  subject.    Moore  v.  State,  569. 

7.  Upon  trial  of  abortion  there  was  no  error  in  permitting  the  prosecu- 
trix to  testify  to  the  beginning  of  her  interrupted  menses  four  or  five  weeks 
after  her  treatment  by  the  defendant  the  second  time,  to  show  that  the 
cessation  of  such  menstrual  flow  had  been  removed  by  the  treatment  of  de- 
fendant.   Earnest  v.  State,  651. 

City  Charter  and  Ordinance. 

Where,  the  City  of  Houston  had  abolished  the  stands  for  parking  auto- 
mobiles and  so  amended  the  ordinances,  limiting  the  number  of  stands,  but 
providing  that  the  auto  or  vehicle  carrying  passengers  could  stop  along  the 
streets  and  take  on  or  discharge  passengers  without  limitation  as  to  terri- 
tory, and  relator  was  arrested  for  having  his  car  stationed  or  parked  at  one 
of  the  stands  designated  in  one  of  the  former  ordinances,  held  that  the  same 
was  a  reasonable  regulation  and  defendant  was  finable.  Ex  Parte  Stallcups,, 
203. 

Civil  Suit. 

Where  relator  was  adjudged  guilty  of  contempt  in  violating  the  order 
of  the  District  Court  in  rendering  judgment  in  a  civil  proceeding,  the  ap- 
plication for  writ  of  habeas  corpus  should  have  been  made  to  the  Supreme 
Court  of  Texas.  Following  Ex  parte  Houston,  219  S.  W.  Rep.,  826,  and 
other  cases.    Ex  parte  Albritton,  453. 

Clothes  of  Deceased. 

Where,  upon  trial  of  murder,  the  attitude  of  the  parties  toward  each 
other  during  the  difficulty  being  an  issue  in  the  case,  there  was  no  error 
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in  admitting  in  evidence  the  clothing  worn  by  deceased  at  the  time  of  the 
shooting  and  the  knife  of  the  deceased,  which  was  in  a  badly  crippled  con- 
dition.   Briscoe  v.  State,  375. 

Co-Conspirators.    See  Theft,  4;    Threats  by  Co-Consplrators. 

Where  upon  trial  of  murder  charging  defendant  as  an  accomplice,  where 
the  evidence  showed  that  two  of  the  conspirators  were  eye-witnesses  to  the 
killing,  one  being  named  in  the  indictment,  it  was  proper  to  permit  the  State 
to  show,  if  possible  that  defendant  attempted  to  destroy  their  evidence  by 
killing  them,  and  to  introduce  testimony  that  sometime  after  the  murder 
these  co-conspirators  declared  defendant's  guilty  connection  with  the  kill- 
ing, and  that  shortly  thereafter  their  dead  bodies  were  found  with  indis- 
putable evidence  that  they  had  been  murdered.    Sapp  v.  State,  606. 

Co-Defendant.     See  Confession,  7. 

Where  parties  are  jointly  indicted  and  one  of  them  turns  State  evidence 
or  testifies  for  the  State,  the  court  should  submit  a  charge  presenting  the 
question  of  accomplice's  testimony,  although  the  witness  so  jointly  indicted 
may  deny  participation  in  the  homicide.  Following:  Thomas  v.  State,  65 
Texas  Crim.  Rep.,  374,  and  other  cases.    Gusters  v.  State,  181. 

Commissioners  Court.    See  Statutes  Construed,  5. 

Common  Law. 

Where,  appellant  contended  on  motion  for  rehearing,  that  there  should 
have  been  an  open  venire,  as  in  the  Common  Law  practice,  the  matter  may 
be  disposed  of  by  saying  that  the  right  to  a  special  venire  in  a  capital  case 
arises  wholly  by  statute,  and  no  such  procedure  was  known  to  the  Common 
Law.    Taylor  v.  State.  330. 

Communicated  Threats.    See  Self-defense,  2. 

Comparison.    See  Tracks. 

Comparison  of  Tracks.    See  Rule  Stated,  8. 

The  contention  based  upon  the  proposition  that  defendant  being  under 
arrest  at  the  time  that  he  made  the  footprints,  which  were  used  as  com- 
parison, the  matter  was  inhibited  by  the  statute  which  excludes  the  acts 
and  declarations  of  the  accused  while  under  arrest  unless  warning  is  pre- 
viously given,  is  untenable  and  not  within  the  scope  of  the  statute  men- 
tioned, the  defendant  having  made  such  tracks  without  objection,  and  there 
was,  therefore,  no  reversible  error  not  to  exclude  such  evidence.  Following 
Walker  v.  State,  7  Texas  Crim.  App.,  264,  and  other  cases.  Moore  v.  State, 
569. 

Competency  of  Witness. 

Upon  trial  of  murder  inflicting  the  death  penalty,  there  was  no  error  in 
the  court's  ruling,  after  the  son  of  the  deceased  had  stated  his  age  to  be 
sixteen  years  and  that  he  received  this  information  from  his  mother,  to  rule 
out  a  census  report  showing  that  the  father  of  the  witness  had  entered  him 
as  fourteen  years  of  age,  as  this  was  not  the  act  of  the  witness.  Charles  v. 
SUte.  233. 

Complaint.  See  Adultery;  Assistant  County  Attorney:  Certified  Copy;  Cred- 
ible Person;  Failing  to  Make  Report  of  School  Funds;  Female  Em- 
pldyee;    Husband  and  Wife,  5;  Swindling,  2. 

Where  the  complaint  charged  the  defendant  with  keeping  open  on  Sun- 
day a  place  of  public  amusement,  to  wit,  a  theater,  there  was  no  error  in 
overruling  a  motion  to  quash.    Ealey  v.  State,  648. 
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Conclnsion  of  Witness. 

1.  Where,  upon  trial  of  robbery  by  firearms  in  which  It  Is  alleged  defend- 
ant and  companion  participated,  the  sheriff  should  not  have  been  permitted 
to  testify  that  said  companion  suited  the  description  of  the  party  described 
to  him  by  the  main  prosecuting  witness;  the  latter  being  available  to  testify. 
Bouldin  v.  State,  419. 

2.  Where,  upon  trial  of  assault  to  murder  and  a  conviction  of  aggravated 
assault,  the  State  was  permitted  to  Introduce  testimony  by  the  party  in- 
jured showing  the  wounds  inflicted  and  their  character,  etc.,  there  was  no 
reversible  error,  and  this  was  not  a  conclusion  of  the  witness.  Distlngnlsh- 
iilg  Conde  v.  State,  33  Texas  Grim.  Rep.,  10.     Mayes  v.  State,  512. 

Conduct  of  Defendant. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
State  Introduced  testimony  that  defendant  appeared  angry,  and  there  was 
nothing  in  the  bill  of  exceptions  to  Indicate  that  the  testimony  was  ir- 
relevant, there  was  no  reversible  error.  Following:  Edgar  v.  State,  59  Texas 
Crlm.  Rep.,  266,  and  other  cases.    Huey  v.  State,  24&. 

Conduct  of  District  Attorney. 

1.  Where,  upon  trial  of  assault  with  Intent  to  rape,  the  State's  attorney 
travelled  outside  of  the  record  and  made  a  statement  tantamount  to  saying 
that  the  fact  asked  for  by  his  question  and  objected  to  by  the  attorney  for 
the  diefendant  was  the  truth  and  that  the  counsel  for  defendant  knew  It  and 
did  not  want  the  truth  to  come  out,  the  same  was  reversible  error.  Fol- 
lowing Kemper  v.  State,  63  Texas  Grim.  Rep.,  6,  and  other  cases.  Scitem 
V.  State,  112. 

2.  Where,  appellant  complained  in  hi?  motion  for  rehearing  that  this  court 
should  reverse  the  judgment  and  remand  the  cause  because  of  the  action  of 
the  district  attorney  In  repeating  certain  questions  to  which  the  trial  court 
Anally  sustained  objections,  but  it  appeared  from  the  record  that  the  bill 
of  exceptions  did  not  present  reversible  error,  there  was  no  error  in  the 
ruling  of  the  court.     Simmons  v    State.  270. 

3.  While  the  statements  of  the  district  attorney  made  in  the  presence  of 
the  Jury,  relative  to  certain  matters  which  he  sought  to  bring  out  concern- 
ing a  certain  witness,  were  improper,  there  was  no  reversible  error,  as  ob- 
jections were  sustained  thereto.    Hasley  v.  State,  444. 

Conduct  of  Prcsi^cuting  Attorney.     See  Incest,  2. 

Confession.  See  Glrcumstantial  Evidence,  1;  Rape,  2;  Statutes  Gonstrued,  8. 

1.  Where,  upon  trial  of  burglary,  the  evidence  showed  that,  something 
like  a  month  after  the  said  burglary,  two  hand  grips  and  a  suit  case  were 
found  In  different  places  under  a  house  which  was  ocoupled  by  defendant 
and  his  mother  who  were  not  at  home  at  the  time,  and  that  the  grips  were 
taken  away  by  the  officers  to  police  headquarters  and  defendant  later  came 
down  to  the  police  station  with  an  officer  and  as  he  entered  the  office  said, 
"That  suit  case  and  black  grip  is  my  property,''  the  contention  of  the  State 
that  defendant's  statement  was  admissible  because  the  stolen  property  was 
found  is  untenable,  because  it  was  already  found  when  the  statement  was 
made.    Willoughby  v.  State,  40. 

2.  Where,  upon  trial  of  burglary,  it  was  shown  that  the  defendant  when 
he  made  the  statement  of  the  ownership  of  the  alleged  stolen  property  was 
In  custody  of  an  officer,  although  he  was  not  then  formally  arrested,  his 
confession  was  inadmissible  unless  It  was  made  as  the  statute  directed  and 
it  was  reversible  error  to  admit  the  same  in  evidence.     Id. 

3.  Where,  upon  trial  of  theft  of  cattle,  the  evidence  showed  that  defendant 
came  to  the  court-house  at  the  call  of  a  deputy  sheriff  whose  purpose  was 
to  arrest  him  and  who  afterwards  did  place  him  in  jail,  his  declarations  to 
the  officers   under  such   circumstances   were   inadmissable  and   no   proper 
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predicate  was  laid  to  admit,  them  as  his  confessions.    Casanora  v.  State,  63. 

4.  Wliere,  upon  trial  of  rape  upon  a  female  under  the  age  of  consent,  the 
defendant  objected  to  his  alleged  written  confession,  but  the  record  showed 
that  they  were  introduced  under  the  requirements  of  the  statutes;  that  the 
defendant  admitted  his  effort  to  have  carnal  knowledge  of  prosecutrix  but 
claims  that  the  same  were  ineffectual,  but  the  court  admitted  the  confession, 
and  in  his  charge  fully  instructed  the  jury  as  required  under  the  statutes, 
there  was  no  reversible  error.    Anderson  y.  State,  230. 

5.  Where  defendant  objected  to  the  introduction  of  testimony  as  to  his  con- 
fessions on  the  ground  that  they  were  made  under  arrest,  and  secured  by 
threats  or  persuasion,  and  while  defendant  was  unwarned,  but  the  record 
showed  that  his  confessions  led  to  the  recovery  of  the  fruits  of  the  crime, 
the  same  were  admissible  in  evidence  and  there  was  no  reversible  error. 
Singleton  v.  State,  302. 

6.  If,  in  fact,  the  money  recovered  was. that  of  the  person  alleged  to  have 
been  robbed,  the  declaration  of  the  defendant  leading  to  the  discovery  of 
the  money  was  admissible,  although  made  while  under  arrest  without  warn- 
ing, although  induced  by  promises,  and  not  reduced  to  writing.  Following 
Jones  V.  State,  50  Texas  Crim.  Rep.,  329,  and  other  cases.  Since,  however, 
this  depended  upon  the  identity  of  the  money  found  with  that  which  was 
stolen,  it  was  incumbent  upon  the  State  to  prove  such  identity,  and  this 
question  should  have  been  submitted  to  the  Jury.  Following  Bagley  v..  State. 
3  Texas  Crim.  App.,  166,  and  other  cases.    Hilliard  v.  State,  416. 

7.  The  acts  and  conduct  of  co-conspirator,  after  the  transaction,  are  not 
admissible  as  a  general  rule,  and  the  confessions,  therefore,  of  the  co-defend- 
ant, narrating  post  events  in  which  the  co-conspirator  participated,  was  not 
admissible  against  the  defendant.  Following  Choice  v.  State,  52  Texas  Crim. 
Rep..  287,  and  other  cases.    Bouldin  v.  State,  419. 

8.  The  confessions  of  a  principal  are  admissible  in  evidence  on  the  trial 
of  an  accomplice  or  accessory  to  evidence  the  commission  of  a  crime  by 
the  principal,  and  when  several  persons  are  proved  to  have  combined  for 
the  same  unlawful  purpose,  any  act  done  by  one  of  the  party  in  pursuance 
of  the  concerted  plan  with  reference  to  the  crime  charged  is  the  act  of  all., 
and  proof  of  such  act  is  evidence  against  one  and  all  the  others.  Following 
Cox  V.  State,  supra,  and  other  cases.     Sapp  v.  State,  t:06. 

Conillctfiig  Testimony.     See  Practice  on  Appeal,  18. 

Congress. 

The  original  opinion  in  the  instant  case  upholds  the  Disloyalty  Statute 
only  upon  the  hypothesis  that  it  requires  that  the  forbidden  language  be 
used  in  the  presence  and  hearing  of  a  citizen  of  the  United  States  and  Is 
reasonably  calculated  to  provoke  a  breach  of  the  peace,  etc.,  and  that  the 
prohibition  of  the  use  of  disloyal  language  per  se  as  a  war  measure,  is  ad- 
mittedly the  subject  of  federal  legislation  and  is  not  within  the  purview  of 
the  regulatory  power  of  the  States.    £}x  parte  Meckel,  120. 

Conspiracy.    See  Assault  to  Murder,  3;    Practice  in  Trial  Court,  5;    Charge 
of  Court,  12,  15;    Rule  Stated,  9;    Theft  of  Cattle,  1. 

1.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  it  de- 
veloped from  the  evidence  that  the  companions  of  defendant  put  a  rope 
around  the  neck  of  the  wife  of  deceased,  put  it  over  a  rafter  and  pulled  her 
up  ofT  of  the  floor,  and  during  their  assault  upon  her,  while  she  was  scream- 
ing and  calling  for  help  in  a  loud  voice,  the  younger  members  of  the  family 
were  kept  by  defendant  in  the  lot,  etc.,  all  of  which  was  done  to  make  said 
wife  tell  what  she  knew  about  the  murder  of  defendant's  cousin,  etc.,  the 
complaint  that  the  court  erred  in  admitting  this  testimony  was  not  well 
founded  and  there  was  no  reversible  error,  as  the  parties  were  all  acting  to- 
gether. Besides,  said  testimony  could  not  have  injured  the  defendant,  as 
shown  by  the  verdict  of  the  Jury.    Brown  v.  State,  261. 

Digitized  by  LjOOQ IC 


680  Index. 

Conspiracy — Continued.  • 

2.  A  conspiracy  may  be  shown  by  circumstantial  evidence,  as  may  any 
partt  as  well  as  the  whole,  of  a  criminal  enterprise.  Following  Little  ▼. 
State,  31  Texas  Grim.  Rep.,  493.  and  other  cases;  and  the  acts  and  declara- 
tions of  co-conspirators  in  pursuance  of  a  common  design,  though  made  in. 
the  absence  of  the  one  on  trial,  are  admissible  in  v  /idence  against  him,  if 
made  pending  the  conspiracy.     Steele  v.  State,  588. 

3.  Where  the  indictment  alleged  that  defendant  acted  as  an  accomplice  in 
the  murder  of  his  wife,  and  only  the  name  of  one  co-conspirator  is  men- 
tioned in  the  indictment  as  principal,  but  the  State  claimed  a  conspiracy 
between  all  the  parties,  which  was  to  kill  the  deceased  to  get  her  money* 
the  statements  of  the  principals  and  co-conspirators  pending  the  conspiracy 
were  admissible  in  evidence,  and  such  conspiracy  continued  until  the  main 
object  thereof  was  obtained,  which  was  to  get  the  property  of  the  deceased 
and  which,  therefore,  did  not  cease  until  the  will  of  the  deceased  was  pro- 
bated. Following  Gracy  v.  State,  57  Texas  Grim.  Rep.,  68,  and  other  cases: 
also,  Gox  V.  State,  8  Texas  Grim.  App.,  303.  Davidson,  Presiding  Judge,  and 
Morrow,  Judge,  Goncurring,  qualifiedly.     Sapp  v.  State,  606. 

Conspirators.    See  Gonfession,  8. 

Constitutional  Law.  See  Bill  of  Rights;  Disloyalty  Act;  Female  Employee, 
1;    Indictment,  1;    Liberty  of  Speech. 

The  provisions  of  the  Gonstitution,  declaring  that  the  parties  may  by 
consent  appoint  a  special  judge,  apparently  requires  no  legislation  to  render 
it  effective,  and  granting  the  authority  of  the  Legislature  to  pass  laws  fa- 
cilitating the  exercise  of  the  right  given,  they  cannot  be  inconsistent  with 
the  terms  or  restrictive  of  the  right  extended  to  the  parties  by  the  Gonstitu- 
tion, and  this  election  of  the  special  Judge  by  consent  was  in  accord  wita 
the  Gonstitution  and  must  stand  although  not  in  accord  with  the  statute. 
Following  Holly  v.  State,  14  Texas  Grim.  App.,  605  and  other  cases.  Pat- 
terson V.  State,  95. 

Construction  of  Law.    See  Practice  on  Appeal,  4. 

Constructive  Offenses. 

Our  law  does  not  recognize  a  corporation  as  a  person  who  can  be  fined 
and  imprisoned,  nor  are  firms  as  such  held  legally  liable,  and  the  criminal 
statute,  seeking  to  fix  any  responsibility  upon  a  corporation  or  firm,  must 
point  out  the  officer  of  the  one  or  member  of  the  other  who  will  be  held  so 
responsible,  and  not  being  so  named  in  the  statute,  the  courts  are  not  at 
liberty  to  speculate  or  to  penalize  this  or  that  officer  of  any  corporation  or 
this  or  that  member  of  any  firm;  and  the  information  charging  no  offense, 
the  Judgment  resting  thereon  is  void  and  the  relator  discharged.  Ex  Parte 
Ballard  460. 

Contempt.    See  Jurisdiction. 

Contempt  Proceedings. 

Where  relator  contended  that  In  view  of  the  fact  that  the  Judgment  of 
contempt  imports  the  finding  by  the  trial  court  that  the  relator  was  guilty 
of  a  criminal  offense,  to  wit,  that  of  keeping  a  bawdyhouse;  that  a  special 
reason  exists  why  this  court  should  entertain  Jurisdiction  and  award  the 
relief  prayed  for,  but  it  appearing  from  the  record  that  the  disobedience  by 
relator  of  a  Judgment  of  the  District  Gourt.  was  founded  upon  a  verdict  of 
a  jury  granting  the  injunction  to  which  relator  was  a  party  and  which  has 
not  been  set  aside  by  appeal  or  otherwise,  this  contention  is  untenable. 
Following;    Ex  parte  Allison,  99  Texas  462.     Ex  Parte  Houston,  8. 

Continuance.  See  Bill  of  Exceptions,  17;  Practice  on  Appeal,  7;  Rule 
Stated;  Second  Application;  Severance;  Testimony  of  Other  Wit- 
nesses;   Want  of  Diligence. 
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1.  Where  the  circumstances  were  such  that  diligence  would  have  demand- 
ed the  prompt  issuance  of  process  for  the  witness  when  his  whereahouts, 
after  the  continuing  for  his  absence,  became  known  to  the  defendant,  there 
was  no  reversible  error  in  overruling  same.  Following  Todd  v.  State,  57 
Texas  Crim.  Rep.,  26,  and  other  cases.     Bogknight  v.  State,  428. 

2.  In  the  absence  of  a  bill  of  exceptions  to  the  overruling  of  an  applica- 
tion for  continuance,  the  matter  cannot  be  considered  on  appeal.  Alarcan 
V.  State,  458. 

3.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  there 
was  a  want  of  sufficient  diligence  to  secure  the  absent  witness,  and  the 
testimony  of  the  absent  witness  was  cumulative,  there  was  no  reversible 
error  in  overruling  same.  Besides,  the  assignment  on  the  subject  in  the 
motion  for  a  new  trial  is  not  supported  by  the  affidavit  of  the  absent  wit- 
ness, and  it  was  not  probable  that  his  testimony  would  change  the  result 
of  the  trial.    English  v.  State.  507. 

4.  This  court  has  held  that  In  the  absence  of  some  affirmative  showing 
that  the  application  for  continuance  is  the  first  one,  it  will  be  presumed  to 
be  a  subsequent  application.     Mitchell  v.  State,  530. 

5.  Where  it  appeared,  on  appeal  from  a  conviction  of  placing  poison  in 
water  with  Intent  to  injure  and  kill  the  person  named  In  the  indictment, 
that  the  trial  court  overruled  an  application  for  continuance  on  account  of 
the  absence  of  defendant's  wife,  and  there  is  no  question  in  the  mind  of 
this  court  that  her  testimony  was  of  a  material  character  and  that  if  she 
had  testified  the  result  might  have  been  different,  the  judgment  is  reversed 
and  the  cause  remanded.    Steele  v.  State,  588. 

6.  A  motion  for  continuance  was  correctly  refused  on  the  ground  that 
defendant's  application  for  bail  was  pending  in  the  Court  of  Criminal  Ap- 
peals, or  on  account  of  the  absence  of  his  counsel,  other  able  counsel  repre- 
senting him.    Sapp  v.  State,  606. 

Continuing  Danger. 

Where,  upon  trial  of  murder,  the  court  had  given  the  requested  charge 
with  reference  to  continuing  danger  and  the  right  to  continue  to  shoot,  and 
in  the  main  charges  instructed  the  jury  that  the  defendant  was  not  required 
to  retreat,  etc.,  there  was  no  error  in  refusing  a  requested  charge  on  the 
same  subject.     Messimer  v.  State,  403. 

Contradicting  Witness. 

1.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  de- 
fendant complained  of  the  refusal  of  the  court  to  prove  by  his  witness  that 
the  wife  of  the  deceased,  whose  testimony  had  been  reproduced,  had  made 
a  statement  to  him  the  next  morning  after  the  homicide  contradictory  of 
her  testimony  as  given  on  the  former  trial,  there  was  no  error,  for  no  pred- 
icate was  laid  for  Impeachment,  and  because  no  such  testimony  appears 
in  the  statement  sought  to  be  given;  besides,  there  was  abundant  testi- 
money  from  other  witnesses  contradicting  testimony  of  said  wife  of  de- 
ceased.    Mitchell  v.  State,   530. 

2.  Upon  trial  of  theft  of  sheep  there  was  no  error  in  cross-examination  of 
defendant's  brother,  who  had  testified  that  he  bought  sheep  marked  as  the 
State  claimed  were  the  alleged  stolen  sheep,  and  which  he  sold  to  defend- 
ant, if  he  was  not  present  at  a  previous  trial  and  did  not  testify  there;  be- 
sides, as  said  testimony  was  withdrawn,  there  was  no  error.  Wilson  v. 
State,  538. 

Conversation  Over  Telephone. 

Where,  upon  trial  of  murder,  testimony  with  reference  to  a  conversa- 
tion over  the  telephone  between  two  of  the  witnesses  was  not  material  to 
any  Issue  in  the  case,  the  same  should  not  have  been  admitted.  Briscoe  v. 
State,  375.  ,  .  . 
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Conylct.    See  Jury  and  Jury  Law,  2;   Newly  Discovered  Evidence,  5;  Pardon; 

Cooling  Time.     See  Manslaughter,  2.  i 

Copy  of  Indictment. 

Where  appellant  contended  that  he  was  entitled  /to  have  a  copy  of  the 
Indictment  served  upon  him  and  two  days  thereafter  in  which  to  prepare 
for  his  defense,  out  the  record  on  appeal  showed  that  he  was  under  bond 
at  the  time  of  the  return  of  the  indictment,  and  had  not  been  in  jail  since 
executing  his  first  bond,  and  upon  demand  was  served  with  a  copy  of  in- 
dictment, there  was  no  reversible  error.  See  Revill  v.  State,  87  Tezaa 
Crim.  Rep.,  1,  recently  decided.     Mayes  v.  State,  512. 

Corporation.     See  Constructive  Offense. 

Corpus  Delicti    See  Rape,  2. 

Corroboration.     See  Accomplice;     Seduction,  2. 

1.  Where  the  question  of  the  sufficiency  of  the  State's  testimony  to  corrob- 
orate the  alleged  accomplice  was  a  question  of  fact,  the  verdict  will  not 
be  disturbed.     Fitzgerald  v.  State,  34. 

2.  It  is  only  necessary  under  our  practice  that  the  evidence  offered  to  cor- 
roborate an  accomplice,  tends  of  itself,  to  connect  the  accused  with  the  com- 
mission of  the  crime,  and  is  ordinarily  a  question  of  fact  for  the  jury,  but 
tills  court  has  never  been  able  to  lay  down  a  hard  and  fast  rule  as  to  what 
constitutes   habitual   carnal    intercourse.     Halbadier   v.  State,   129. 

3.  Upon  trial  of  rape  upon  a  female  under  the  age  of  consent  there  was 
no  error  in  admitting  testimony  corroborative  of  the  testimony  of  the  prose- 
cutrix, and  showing  acts  of  intimacy  between  the  parties,  and  tending  to 
rebut  the  testimony  of  defendant.  Distinguishing  Ball  v.  State,  44  Texas 
Crim.  Rep.,  489.     Anderson  v.  State,  230. 

4.  Where,  upon  trial  of  burglary,  the  evidence  of  the  accomplice  was 
sufficiently  corroborated  to  connect  the  defendant  with  the  commission  of 
the  offense,  there  was  no  reversible  error.    Hasley  v.  State,  444. 

County  Jndge.     See  Term  of  Court. 

Credible  Person.     See  Adultery. 

The  direct  question  whether  or  not  an  accomplice  is  such  credible 
person  has  never  before  been  passed  upon  by  this  court  and  is  one  of  much 
importance;  however,  in  reviewing  the  decisions  of  the  Texas  courts,  both 
in  civil  and  criminal  cases,  it  is  held  that  in  the  use  of  the  word  "credible 
person"  Is  merely  meant  whether  he  is  a  competent  witness  to  testify,  and 
does  not,  like  in  cases  of  perjury,  involve  the  question  as  to  what  amount 
of  testimony  is  necessary  to  sustain  a  conviction  Following  Nixson  v.  Arm- 
strong, 38  Texas,  296,  and  other  cases.    Halbadier  v.  State,  129. 

Credibility  of  Witness. 

1.  Upon  trial  of  murder,  there  was  no  error  in  permitlng  the  State  to 
show  by  the  defendant  on  cross-examination  that  he  was  indicted  in  nine 
felony  cases  of  embezzlement.    Hart  v.  State,  65. 

2.  Where  defendant's  mother  appeared  as  a  witness  for  him  and  testified 
that  at  the  time  of  the  homicide  her  son  was  wearing  boots  and  not  shoes, 
there  was  no  error  in  permitting  the  State,  on  her  cross-examination,  to 
show  that  in  her  testimony  given  at  the  habeas  corpus  hearing  she  did  not 
make  any  statement  that  defendant  was  wearing  boots,  and  must  have 
known  that  the  State  expected  to  prove  that  he  had  worn  a  pair  of  shoed 
at  the  time  of  the  killing,  and  that  these  shoes  had  been  obtained  from  him 
and  fitted  into  certain  tracks  found  near  the  scene  of  the  homicide.  Taylor 
V.  State,  330. 
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CiimJnal   Offense.     See  Contempt  Proceedings. 

Cross  Examination.    See  Bill  of  Exceptions,  14;    E^ridence  9;    Husband  and 
Wife;    Presumption,  1. 

1.  Where  one  of  the  counts  in  the  Information  alleged  that  defendant 
was  robust  in  health  and  strength,  the  defendant  had  introduced  testimony 
that  he  suffered  from  rheumatism  which  caused  him  to  limp,  the  State  had 
the  right  in  rebuttal  on  cross-examination  to  show  that  the  witness  who 
knew  the  facts  had   not  observed   him   limping.     Hahn  y.   State,   22. 

2.  Where,  upon  trial  of  robbery,  it  appeared  from  the  evidence  that  the 
officers  of  the  law  found  the  alleged  stolen  watch,  after  the  robbery,  in 
defendant's  premises,  but  there  was  no  testimony  as  to  how  they  received 
the  information  which  led  them  to  the  finding  of  said  watch,  but  such 
testimony  was  introduced  by  the  defense  upon  cross-examination,  there 
was  no  reversible  error.  Distinguishing:  Short  v.  State,  61  S.  W.  Rep.,  305. 
Fitzgerald  v.  State,  34. 

3.  Where  the  State  contended  that  if  any  error  was  committed  in  the 
original  admission  of  defendant's  statement,  that  the  suit  case  and  grip  was 
his  property,  the  same  was  rendered  harmless  because  defendant  brought 
out  the  same  facts  on  cross-examination,  the  same  is  untenable.  Willoughby 
V.  SUte.  40 

4.  Where  a  certain  State's  witness  described  certain  tracks  near  the  scene 
of  the  homicide,  and  on  cross-examination  testified  that  he  went  there  at 
the  suggestion  and  in  company  with  another  witness  and  examined  the 
tracks  etc..  there  was  no  reversible  error.     Huey  v.  State,  248. 

5.  Where,  upon  cross-examination  of  the  principal  State's  witness,  who 
was  asked  how  he  came  to  recollect  the  date,  to  which  the  witness  replied 
that  he  knew  the  attorneys  would  have  an  alibi  framed  up,  which  latter  re- 
mark was  promptly  withdrawn  from  the  Jury  and  which  was  not  harmful 
to  the  defendant,  there  was  no  reversible  error.    Houser  v.  State.  296. 

6.  Where,  upon  tri&l  of  murder,  defendant  testified  that  he  wore  boots  on 
the  day  of  the  homicide,  there  was  no  error  in  permitting  the  State,  upon 
choss-examination,  to  ask  him  if  on  a  former  trial  of  this  case  he  did  not 
state,  in  response  to  a  question  by  his  own  counsel,  that  he  had  told  the 
sheriff,  when  arrested,  that  he  did  not  remember  whether  he  had  on  boots 
or  shoes  on  the  day  of  the  killing,  and  to  permit  him  to  answer  that  he 
might  have  so  testified.  Following  Rippy  v.  State,  86  Texas  Grim.  Rep.,  539; 
219  S    W.  Rep..  463,  and  other  cases.     Taylor  v.  State,  330. 

7.  Where  defendant  offers  himself  as  a  witness  to  show  from  his  stand- 
point that  he  was  under  reasonable  apprehension  of  danger  when  he  fired 
the  fatal  shot  he  is  subject  to  cross-examination  as  any  other  witness.  Fol- 
lowing  Howard  v.  State,  25  Texas  Crim.  App.,  691.  and  other  cases.  Mes- 
simer  v.  State,  403. 

8.  Upon  trial  of  murder  and  a  conviction  of  manslaughter  it  was  reversi- 
ble error  to  admit  evidence  on  cross-examination  of  defendant  as  a  witness 
that  his  wife  in  their  marital  relations  at  home  was  continually  nagging 
at  him  and  that  she  upbraided  him  for  his  real  or  supposed  intimacy  with 
another  woman  and  other  women.  Following  BuUington  v.  State,  80  Texas 
Crim.  Rep.,  309,  and  other  cases.     Lovett  v.  State,  548. 

Cumulative  Testimony.     See  Continuance,  3. 

Custody.     See   Affidavit.  Recognizance,  2;     Warrant  of  Arrest. 

Date.     See  Variance. 

Date  of  Offense.     See  Wife  Desertion,  3. 

The  date  of  the  alleged  offense  should  correspond  with  that  in  the 
written  notice  served  for  dipping  the  cattle.     Felchack  v.  State,  207. 

Daytime  Burglary..    See  Burglary,  4. 
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Deadly  Weapon.     See  Aggravated  Assault,  7;    Assault  to  Murder,  2. 

1.  Where,  there  was  no  testimony  to  contradict  the  State's  evidence 
that  the  knife  used  was  a  deadly  weapon,  there  was  no  error.  Simpson  v. 
State,  277. 

2.  In  instances  under  the  evidence,  the  instrument  used  in  producing  the 
homicide  was  not  a  deadly  weapon,  or  in  which  there  was  an  issue  upon 
that  point,  this  court  with  marked  uniformity,  has  held  that  upon  defend- 
ant's request  his  theory  of  an  absence  of  intent  to  kill  should  he  put  before 
the  jury  in  a  manner  clearly  informing  them  as  to  the  law,  and  a  failure  to 
do  so  in  the  instant  case  was  reversible  error.  Following  Washington  v. 
State,  53  Texas  Crim.  Rep.,  53,  and  other  cases.     Hoover  v.  State,  372. 

3.  Where  It  was  Insisted  on  motion  for  rehearing  that  the  evidence  was 
not  sufficient  to  support  the  verdict,  because  of  the  lack  of  testimony  show- 
ing that  the  breast-yoke  with  which  appellant  struck  the  fatal  blow,  was 
a  deadly  weapon,  or  such  weapon  as  was  reasonably  calculated  to  produce 
death,  but  the  record  showed  that  the  court  duly  defined  to  the  jury  a  dead- 
ly weapon  and  required  them  to  believe  that  it  was  such  weapon,  etc..  and 
there  was  no  objection  to  said  charge  of  court,  there  was  no  reversible 
error      Mitchell  v.  State.  530. 

Death  Penalty     See  Murder,  3. 

Declarations  and  Acts  of  Co-consplrators.     See  Charge  of  Court,   15;    Con- 
spiracy, 2,  3. 

1.  The  co-conspirator  who  was  not  named  in  the  indictment,  but  who  was 
shown  to  have  been  a  party  to  the  conspiracy  bringing  about  the  death  of 
the  deceased,  and  who  was  present  at  the  homicide,  and  whose  subsequent 
declarations  against  the  defendant  made  his  removal  most  material  to  the 
defendant,  was  a  fact  admissible  in  evidence  upon  the  trial  of  the  defend- 
ant for  murder  of  his  wife,  as  an  accomplice.  Davidson,  Presiding  Judge, 
and  Morrow.  Judge,  qualifledly  concurring.     Sapp  v.  State,  606. 

2.  Where  it  was  claimed  by  the  State  that  the  brother  of  the  defendant 
made  himself  a  party  to  the  conspiracy  of  killing  the  witnesses  who  had 
killed  the  wife  of  the  defendant,  there  was  no  error  in  admitting  in  evi- 
dence the  acts  and  declarations  of  said  brother;  although  he  had  entered 
the  conspiracy  at  a  later  stage  of  the  same.     lb. 

Declarations  and  Acts  of  Deceased. 

Upon  trial  of  murder  there  was  no  error  to  admit  in  evidence  the  state- 
ment by  deceased  to  the  effect  that  defendant  had  shot  him  for  nothing, 
same  being  res  gestae.    Woods  v.  State,  354. 
Declarations  and  Acts  of  Defendant.     See  Cross  Examination.  6:    Motive,  5. 

1.  Where  the  main  contention  in  the  bills  of  exception  were  so  qualified 
by  the  judge  that  their  efficacy  was  destroyed  even  if  the  statement  of  facts 
were  at  hand,  and  did  not  sustain  the  contention  that  defendant  was  under 
arrest  when  he  made  the  statements,  etc.,  there  was  no  reversible  error, 
rilgrim  V.  State,  6. 

2.  Where,  upon  trial  of  burglary,  the  evidence  showed  that  a  suit  case  and 
grip  were  found  some  time  after  the  burglary  which  contained  the  alleged 
stolen  property,  and  when  the  defendant  was  shown  the  same  said  that  they 
were  his  property,  the  same  is  a  confession  and  must  be  taken  as  an  in- 
culpatory statement.     Willoughby  v.  State.  40. 

S.  Upon  trial  of  adultery,  the  statements  made  by  the  defendant  to  other 
parties  and  the  prosecutrix  are  admissible  in  evidence  when  testified  to  by 
parties  other  than  prosecutrix,  and  may  be  considered  in  the  light  of  cor- 
roborative evidence.    Halbadier  v.  State,  129. 

4.  Upon  trial  of  murder,  there  was  no  error  in  permitting  the  State  on 
cross-examination  of  the  defendant  to  ask  him  with  reference  to  a  report 
that  he  circulated  a  statement  touching  the  chastity  of  the  wife  of  the  de- 
ceased and  her  relations  with  other  men,  as  this  bore  upon  the  feeling  of 
defendant  toward  deceased  and  his  family.  Henry  v.  State,  148. 

5.  Where  the  offered  testimony  with  reference  to  the  declarations  of  de* 
fendant,  while  he  was  sharpening  his  knife,  to  the  effect  that  defendant  told 
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Declarations  and  Acts  of  Defendant — (Continued). 

the  witness  that  if  the  assaulted  party  would  give  him  a  little  time  he  in- 
tended to  and  would  pay  the  hill,  contained  neither  justification  nor  miti- 
gation and  could  not  affect  his  right  of  self-defense,  the  same  was  properly 
excluded.    Simmons  v.  State,  270. 

6.  Upon  trial  of  murder,  testimony  as  to  a  conversation  had  hetween  wit- 
ness and  the  defendant  in  which  the  latter  accused  the  former  of  stealing 
his  corn,  etc.,  should   not  have  been  admitted.     Strahan  v.  State.   324. 

7.  There  was  no  error  in  admitting  testimony  hy  the  sheriff  that,  after  he 
arrested  defendant,  and  without  warning  him,  he  received  from  him  a  pair 
of  shoes  which  the  sheriff  subsequently  used  in  comparison  with  certain 
tracks  found  about  the  scene  of  the  homicide,  and  this  was  no  infringement 
of  the  statutory  rule  against  the  receipt  of  a  confession  from  one  who  is 
under  arrest  and  unwarned.  Following  Thompson  v.  State,  55  Texas  Crim. 
Rep.,  120  and  other  cases.    Taylor  v.  State,  330. 

8.  Where,  upon  trial  of  murder,  defendant  testified  that  at  the  time  of 
the  homicide  he  was  wearing  boots,  and  the  State  on  cross-examination  proved 
by  him  that  he  might  have  said  on  a  previous  trial  that  on  Wednesday  after 
the  killing  he  had  stated  that  he  did  not  remember  whether  he  had  on  boots 
or  shoes  on  the  day  the  deceased  was  killed,  there  was  no  error,  as  this  did 
not  infringe  upon  the  rule  of  testifying  under  arrest  without  warning;  de- 
fendant having  voluntarily  testified  on  a  former  trial  to  these  facts.  Follow- 
ing Collins  V.  State,  46  S.  W.  Rep.,  935.     Id. 

9.  Upon  trial  of  murder  there  was  no  error  to  introduce  in  evidence  cer- 
tain statements  made  by  the  defendant  to  a  State's  witness  which  was 
about  two  minutes  after  the  shooting  and  was  res  gestae.  Following 
Bronson  v.  State,  59  Texas  Crim.  Rep.,  17,  and  other  cases.  Woods  v.  State. 
354. 

10.  Upon  trial  of  murder  there  was  no  error  in  admitting  testimony  show- 
ing how  long  the  defendant  had  in  his  possession  the  shotgun  used  by  him 
in  committing  the  homicide,  and  as  to  when  he  had  loaded  the  same  and 
with  what  kind  of  shot,  as  this  was  material  to  show  the  purpose  for  which 
he  had  the  gun,  etc.    Id. 

11.  Where  the  pistol  found  by  the  sheriff,  after  defendant's  arrest,  was 
stated  by  the  defendant  as  the  one  that  was  used  in  the  robbery,  such  dec- 
laration was  inadmissible  in  evidence  as  the  defendant  was  not  warned, 
etc.  Following  Wiseman  v.  State,  33  Texas  Crim.  Rep.,  383,  and  other  cases. 
Hillard  v.  State,  416. 

12.  Upon  trial  of  theft  over  the  value  of  fifty  dollars,  there  was  no  error  in 
admitting  testimony,  defendant's  connection  with  the  transaction  in  show- 
ing his  purpose  to  obtain  money  from  the  results  of  the  theft  and  selling  the 
property,  etc.    Davis  v.  State,  425. 

13.  Upon  trial  of  murder  and  a  conviction  of  manslaughter,  there  was  no 
error  in  refusing  to  permit  defendant  to  detail  certain  phases  of  his  con- 
duct subsequent  to  the  offense  of  specific  acts  showing  good  conduct  in  sup- 
port of  his  pleading  for  suspended  sentence.  Following  Baker  v.  State, 
recently  decided.     Wagley  v.  State,  504. 

14.  Where  appellant  insisted  also  in  his  motion  for  rehearing  that  it  was 
not  shown  that  his  connection  with  the  alleged  stolen  car  was  not  subse- 
quent to  its  loss  by  theft,  but  the  record  showed  that  appellant  did  not  claim 
that  the  alleged  steering  wheel  was  on  the  car  when  he  got  in  possession 
of  it,  and  there  was  nothing  in  the  record  to  suggest  any  acquisition  by 
him  of  the  steering  wheel,  subsequent  to  such  theft,  there  was  no  reversi- 
ble error.     Berry  v.  State,  559. 

15.  While  on  the  witness  stand  appellant  was  asked  if  the  trouble  did  not 
start  on  the  evening  of  July  4th,  because  he  cut  the  buggy  tires  of  the  de- 
ceased, which  he  answered  in  the  negative.  This  was  not  reversible  error, 
as  this  explained  the  acts  of  the  deceased  and  his  declaration  that  defend- 
ant had  cut  his  buggy  tires,  defendant  denying  the  same  at  the  time;  be- 
sides, the  bill  of  exceptions  was  defective,  and  moreover,  the  defendant 
having  pleaded  for  a  suspended  sentence,  proof  of  his  guilt  of  other  offemtes 
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was  admissible.    Following  Martoni  y.  State,  74  Texas  Grim.  Rep.,  90,  and 
other  cases.   Holman  v.  State,  576. 

16.  A  declaration  by  a  co-defendant  conveying  a  threat  against  somebody 
but  not  showing  what  party  he  referred  to,  and  not  referring  to  the  deceas- 
ed should  not  have  gone  to  the  Jury  and  was  inadmissible  for  any  purpose, 
unless  a  conspiracy  was  shown  and  that  said  remarks  related  to  the  de- 
ceased, and  the  Jury  should  have  been  instructed  that  this  testimony  could 
not  be  used  to  prove  the  conspiracy.   Anderson  v.  State,  641. 

Declaration  and  Acts  of  Principal. 

Where  it  was  urged,  on  motion  for  rehearing,  that  this  court  committed 
error  in  holding,  as  admissible,  the  statement  of  a  co-conspirator  and  prin- 
cipal in  the  offense  who  had  not  been  named  in  the  indictmeut,  and  who 
was  contending  not  to  be  a  party  to  the  conspiracy  to  kill  the  deceased, 
held,  that  it  is  not  necessary,  in  order  to  make  admissible  evidence,  that 
one  was  a  co-conspirator  to  show  that  he  was  indicted  as  such.  Following 
Bass  V.  State,  59  Texas  Grim.  Rep.,  191.  and  other  cases;  besides,  the  un- 
controverted  testimony  showed  that  at  the  time  deceased  was  killed  by  the 
principal  named  in  the  indictment,  the  other,  who  was  not  named  therein, 
was  a  few  feet  distant,  and  his  statement,  therefore,  made  some  time  after 
the  killing,  to  the  effect  that  he  had  hired  a  man,  who  was  the  other  prin- 
cipal, to  kill  the  deceased,  was  admissible  in  evidence.  Davidson,  Presid- 
ing Judge,  and  Morrow,  Judge,  qualifiedly  concurring.  Sapp  v.  State,  606. 

Declarations  and  Acts  of  Prosecutrix. 

1.  Upon  trial  of  assault  with  intent  to  rape,  the  prosecutrix  should  not 
have  been  permitted  to  testify  that  she  and  other  children  hid  in  the  buggy 
shed  because  they  were  afraid  of  the  defendant,  who  drove  up  in  a  buggy  to 
the  house  of  prosecutrix's  mother  some  time  after  the  alleged  assault,  and 
the  same  was  not  res  gestae.  Following  Reddick,  35  Texas  Grim.  Rep.,  463, 
and  other  cases.    Scitern  v.  State,  112. 

2.  A  charge  requested  by  defendant,  that  no  acts,  statements  or  declara- 
tion of  the  prosecuting  witness  subsequent  to  the  alleged  seduction  could 
be  considered  by  them  as  corroborating  her  testimony,  was  correctly  refus- 
ed in  the  instant  case.  Distinguishing  Barnard  v.  State,  76  S.  W.  Rep., 
475.    Klepper  v.  State,  597. 

Declaration  and   Acts  of  Third   Parties.     See   Gonclusion   of   Witness,   1; 
Gredibillty  of  Witness,  2;     Evidence,  15. 

1.  Where,  upon  trial  of  adultery,  the  State  was  permitted  to  introduce  in 
evidence  the  declaration  of  third  parties  to  the  State's  witness  with  reference 
to  the  illicit  relations  between  prosecutrix  and  the  defendant  out  of  the 
presence  of  the  defendant,  held  that  the  same  was  hearsay  and  not  per- 
missible.   Halbadier  v.  State,  129. 

2.  The  declarations  of  the  wife  of  the  deceased  made  some  time  before  his 
death,  that  she  had  left  home  because  of  mistreatment  by  her  husband,  was 
properly  rejected  as  heresay,  as  her  testimony  was  also  available.  Taylor 
y.  State,  330. 

3.  The  statement  of  Hettie  Glass,  that  she  advised  or  suggested  to  her  hus- 
band, the  injured  party,  not  to  leave  home  that  night,  etc.,  was  not  admissi- 
ble, as  it  showed  no  conspiracy  between  herself  and  the  defendant.  Henry 
V.  State,  392. 

4.  There  was  error  in  admitting  certain  testimony  as  to  certain  state- 
ments between  witness  and  another,  which  was  clearly  hearsay  and  Inad- 
missible; and  a  witness  could  not  be  impeached  by  proof  of  a  conversation 
between  other  people,  at  which  neither  he  nor  defendant  was  present. 
Hasley  v.  State,  444. 

5.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
trial  court  admitted  in  evidence  the  declarations  of  the  brother  of  the  de- 
fendant to  the  effect  that  during  the  game  of  basket-ball  he  applied  to  the 
deceased  an  insulting  epithet  of  which  the   defendant  afterwards  became 
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DeclarationB  and  Acts  of  Third  PartiM — (Continued). 

aware,  armed  himself  and  In  an  altercation  between  his  brother  and  de- 
ceased killed  the  latter*  the  same  was  admissible  In  evidence,  although  the 
defendant  disclaimed  knowledge  thereof,  the  court  submitting  the  proper 
charge  thereon.  Following  Guflee  v.  State,  8  Texas  Grim.  App.,  187.  Eng- 
lish V.  State,  507. 

6.  Upon  trial  of  murder  of  defendant  as  an  accomplice,  there  was  no  er- 
ror in  admitting  evidence  to  the  effect  that  the  defendant  and  another  had 
tried  to  induce  the  witness,  some  time  prior  to  the  marriage  of  defendant 
and  deceased,  to  marry  a  wealthy  old  woman,  obtain  her  property,  there- 
after dispose  of  her  and  divide  her  property  between  them,  as  this  bore  on 
the  plan  pursued  in  the  Instant  case.    Sapp  v.  State,  606. 

Declarations  and  Acts  of  Wife.     See  Husband  and  Wife,  4. 

Declarations  and  Acts  of  Witness. 

Where,  upon  trial  of  murder  the  State's  witness  w/is  testifying  as  to 
what  transipred  when  he  got  to  the  scene  of  the  shooting  and  found  de- 
ceased lying  on  the  ground  badly  wounded  and  calling  for  help,  there  was 
no  error  to  permit  the  State  to  ask  the  witness  If  he  did  anything  with  ref- 
erence to  that  wound  and  to  permit  him  to  answer  that  he  never  bothered 
with  the  wound  at  all,  as  this  could  not  possibly  Injure  the  rights  of  the 
defendant.     Woods  v.  State,  354. 

Defendant  as  Witness.  See  Cross  Examination,  8. 

Defendant's  Counsel  as  Witness. 

Upon  trial  of  murder  and  a  conviction  of  manslaughter,  where  one  of 
the  State's  witnesses  had  died  since  testifying  in  a  former  trial,  and  the 
State  in  the  course  of  reproducing  the  testimony  of  said  witness  placed  on 
the  witness  stand  counsel  for  the  defendant,  to  prove  by  him  that  the  car- 
bon copy  which  the  official  court  reporter  had  identified  as  a  true  state- 
ment of  the  testimony,  was  a  true  copy  of  the  statement  of  facts  as  agreed 
to  by  both  parties  and  approved  by  the  court  on  said  former  trial,  there 
was  no  error.    Mitchell  v.  State,  530. 

Defendant's  Failure  to  Testify.     See  Misconduct  of  Jury,  3,  4. 

Defense  of  Another.     See  Assault  to  Murder,  1. 

Defendant's  Financial  Condition. 

Where,  upon  trial  of  murder,  the  State's  theory  was  that  defendant 
killed  deceased  to  repossess  himself  of  some  valuable  Jewelry  he  had  given 
her,  there  was  no  reversible  error  on  cross-examination  of  defendant  to 
show  his  financial  condition  at  the  time  and  that  he  was  in  straightened 
circumstances.    Hart  v.  State,  55. 

Default.    See  Scire  Facias,  2. 

Degree  of  Offense.   See  Rule  Stated,  3^ 

Delegation  of  Fewer.    See  Livestock  Sanitary  Commission,  2. 

DeUqnent  Child.    See  Information,  2,  3;    Insufficiency  of  Evidence,  1;    Stat- 
utes Construed,  10;    Sufficiency  of  Elvldence,  5. 

1.  Where,  upon  trial  of  a  deliquent  child,  a  Jury  had  been  demanded  and 
Impaneled,  the  trial  Judge  was  without  power  or  authority  to  fix  the  pun- 
ishment, this  was  a  matter  exclusively  within  the  province  of  the  Jury. 
Following:  Ex  Parte  Pruitt,  82  Texas  Crlm.  Rep.,  394.  Oebhardt  v.  State, 
2& 
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Delinquent  Child—  ( Continued  ) . 

2.  Where,  upon  trial  of  a  deliquent  child,  the  sentence  was  confinement 
to  the  Girls'  TrainiDg  School  for  a  period  of  three  years,  and  the  record 
showed  that  the  trial  judge  refused  to  let  the  Jury  determine  whether  de- 
fendant was  entitled  to  have  her  sentence  suspended,  the  same  is  reversible 
error,  under  the  Juvenile  Act,  Chapter  26,  Acts  Thirty-fifth  Legislature, 
Fourth  Called  Session.    Hogue  v.  State,  170. 

3  Where  the  boy  was  old  enough  to  choose  his  legal  guardian,  his  natural 
guardians  being  dead,  expressing  a  wish  to  live  with  his  uncle  affords  no 
reason  why  his  grandfather  should  have  him  prosecuted,  because  he  refused 
to  comply  with  his  wishes.    Guerrero  v.  State,  260. 

4.  Where,  upon  trial  of  aggravated  assault,  defendant  being  a  deliquent 
child,  the  same  under  the  statutes  is  a  misdemeanor  case,  and  the  objections 
that  the  trial  court  erred  in  failing  to  define  the  offense  of  an  aggravated 
assault  cannot  be  considered,  in  the  absence  of  a  requested  charge  and 
bills  of  exception,  the  complained  error  not  being  fundamental.  Following 
Wheeler  v.  State,  66  Texas  Crim.  Rep.,  550,  and  other  cases.  Simpson  v. 
State,  277. 

Description  of  Offense. 

Where  appellant  claimed  that  inasmuch  as  the  bail  bond  in  question 
described  the  offense  with  which  his  principal  was  charged  as  unlawfully 
keeping  intoxicating  liquor  in  violation  of  law,  a  felony,  the  same  was  not 
a  sufficient  description  and  the  bond  and  therefore  invalid,  said  contention 
is  untenable.     Briggs  et  al.  v.  State,  473. 

Description  of  Property. 

Where  it  was  strenuously  argued  in  motion  for  rehearing  that  appel- 
lant's explanation  of  his  acquisition  of  the  alleged  car  was  not  shown  to  be 
false,  it  was  immaterial  whether  the  body  of  said  car  belonged  to  the  party 
injured,  and  the  State  proved  the  falsity  of  the  claim  of  appellant  as  to  the 
possession  of  the  entire  car,  when  the  State  did  prove  the  falsity  of  defend- 
ant's explanation  as  to  the  steering  wheel.     Berry  v.  State,  559. 

Desertion  of  Child. 

Where,  upon  trial  of  desertion  of  his  own  child,  defendant  was  convict- 
ed under  Article  649,  Penal  Code,  the  evidence  was  insufficient  to  sustain 
the  conviction,  the  same  was  reversible  error.     Hollien  v.  State,  645. 

Detectives.    See  Evidence,  5. 

Where,  two  of  the  State's  witnesses  had  been  employed  as  detectives  by 
the  State,  in  order  to  apprehend  violators  of  the  liquor  law,  and  they  after- 
wards testified  for  the  State  and  there  was  no  showing  that  an  effort  was 
made  by  said  witnesses  to  induce  defendant  to  engage  in  said  business,  they 
were  not  accomplices  under  the  law,  and  there  was  no  error  in  the  court's 
refusal  to  charge  thereon.  Following  Fisher  v.  State,  81  Texas  Crim.  Rep., 
568;    and  other  cases.    Mann  v.  State,  142. 

Different  Transaction.    See  Evidence.    8. 

Disability  of  Defendant. 

Upon  trial  of  a  violation  of  the  Tick  Eradication  Law,  the  defendant 
should  have  been  permitted  to  show  the  fact  that  he  was  ill  at  the  time 
when  he  was  required  to  dip  his  cattle,  and  physically  unable  to  take  his 
cattle  to  the  dipping  vat,  as  the  Tick  Eradication  Law  is  not  immune  from 
the  application  of  rules  of  reasonableness,  both  in  construction  and  enforce- 
ment.    Gandy  v.  State,  197. 
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Discharge  of  Firearms.     See  Statutes  Construed,  2. 

Discretion  of  Court.     See  Practice  in  Trial  Court,  a;    Recalling  Witness; 
Witness  Under  Rule. 

It  is  essential  to  the  overturning  of  the  order  of  the  trial  judge  grant-, 
ing  or  refusing  a  change  of  venue,  that  it  be  made  to  apear  on  appeal  that 
there  has  been  an  abuse  of  discretion  to  the  prejudice  of  the  appellant,  and 
where  the  trial  court  upon  his  own  motion,  under  Article  626,  Code  Criminal 
Procedure,  changed  the  venue  and  this  order  was  not  challenged  until  after 
conviction  in  the  motion  for  a  new  trial,  the  same  was  correctly  overruled 
Baker  v.  State,  213. 

Disloyalty  Act.     See  Congress. 

1.  In  considering  the  language  of  Section  I.  Chap.  8,  Act  of  the  Fourth 
Called  Session  of  the  Thirty-fifth  Legislature,  commonly  called  the  Disloyal- 
ty Act,  the  last  word  "or."  in  said  section,  should  be  read  "and,"  and  the 
word  "if,"  in  the  fourth  line  from  the  end  of  said  section  should  be  read 
"when,"  or  "in  case  that,"    Ex  Parte  Meckel,  120. 

2.  Where,  in  a  companion  case,  the  so-called  Disloyalty  Act,  passed  by  the 
Fourth  Called  Session  of  the  Thirty-fifth  Legislature  was  declared  invalid, 
it  is  not  necessary  to  again  pass  the  law  under  review,  and  the  judgment  of 
the  lower  court  is  reversed  and  dismissed.  Following  Ex  Parte  Meckel,  87 
Texas  Crim.  Rep.,  120.     Schellenger  v.  State,  411. 

Disqualification  of  Juror. 

Where  the  juror  read  about  the  proceedings  of  another  trial  against 
the  defendant  for  the  murder  of  one  of  his  co-conspirators  and  had  an 
opinion  therefrom,  but  upon  direct  examination  stated  positively  that  while 
he  had  such  an  opinion  it  was  not  such  as  would  influence  his  action  as  a 
juror,  and  that  he  could  try  the  case  upon  the  law  and  the  evidence  just  as 
fairly  and  impartially  as  he  could  if  he  had  never  heard  of  it,  there  was  no 
reversible  error.     Sapp  v.  State,  606. 

District  Attorney.     See  Conduct  of  District  Attorney. 

District  Court.     See  Name  of  District  Court. 

Domestic  Relations.     See  Presumption,  2. 

Where  defendant  was  indicted  for  the  murder  of  his  wife,  as  an  ac« 
complice,  there  was  no  error  in  admitting  testimony  as  to  the  acts  and  con- 
versations between  defendant  and  his  wife,  showing  the  lack  of  affection  on 
the  part  of  defendant  for  his  wife,  his  attitude  toward  her,  both  before  and 
atter  their  marriage,  his  neglect  of  her,  his  attentions  to  other  women,  and 
his  desire  to  get  possession  of  her  property,  to  show  motive  for  the  killing. 
Sapp  V.  State,  606. 

Drawing  Check  on  Bank  Without  Sulficient  Funds.     See  Indictment,  2. 

Due  Process  of  Law. 

A  complete  law  if  penal  in  its  effect  must  define  the  act  or  omission 
denounced  as  criminal  with  some  degree  of  certainty,  and  due  process  of 
law  requires  that  a  person  be  given  reasonable  notice  as  a  predicate  to  his 
punishment  for  failure  to  comply  with  the  demands  of  the  authorities. 
Following  Sogdell  v.  State,  81  Texas  Crim.  Rep.,  66,  and  other  cases.  Ex 
Parte  Leslie  476. 

Dupllcitous  Pleading.     See  Robbery,  2. 
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Dying  Declarations. 

When  the  death  of  the  declarant  and  the  circumstances  Immediately 
connected  therewith  are  the  subjects  mentioned,  dying  declarations  are  ad- 
missible.    Following  Gaines  y.  State,  58  Texas  Crim.  Rep.,  631,  and  other 
cases.    Woods  y.  State,  354. 
Embezzlement.     See  Fiduciary  Relation;  Want  of  Fraudulent  Intent. 

1.  Where,  upon  trial  of  embezzlement,  alleging  that  defendant  embezzled 
a  certain  check,  there  was  no  proof  that  the  check  had  been  conyerted  inta 
money,  the  allegation  that  the  defendant  was  guilty  of  a  fraudulent  appra 
priation  of  the  money  was  not  supported  by  the  proof.  Morrow  y.  State, 
287. 

2.  Where,  upon  trial  of  theft  the  eyidence  did  not  raise  the  question  of 
bailment  or  embezzlement,  there  was  no  error  in  not  charging  thereon. 
Berdell  y.  State,  310. 

3.  Where,  upon  trial  of  embezzlement  a  State's  witness  was  permitted  to 
testify  that  no  remittance  appeared  upon  the  books  of  the  company,  such 
testimony  was  inadmissible  in  the  absence  of  the  production  of  said  books, 
and  the  yeriflcation  by  him  of  their  correctness,  the  witness  not  testifying 
from  personal  knowledge.  Following  Moore  y.  State,  83  Texas  Crim.  Rep.. 
318.     Herberg  y.  State,  439. 

Evidence.  See  Age  of  Deceased;  Apparent  Danger;  Appearance;  of  De- 
ceased; Bill  of  Exceptions;  Book  Entries;  Character  of  Deceased; 
Circumstantial  Eyidence;  Clothes  of  Deceased;  Co-Conspirator;  Com- 
parison of  Tracks;  Conclusion  of  Witness;  Conduct  of  Defendant; 
Confession;  Conspiracy;  Contradicting  Witness;  Corroboration: 
Credibility  of  Witness;  Cross  Examination;  Deadly  Weapon;  Declara- 
tions and  Acts  of  Co-Conspiratiors;  Declarations  and  Acts  of  De- 
fendant; Declaration  and  Acts  of  Prosecutrix;  Declarations  and 
Acts  of  Principal;  Declarations  and  Acts  of  Third  Party;  Declara- 
tions and  Acts  of  Witness;  Disability  of  Defendant;  Dying  Declara- 
tions; Embezzlement;  Finding  Stolen  Property;  Footprints;  Former 
Ruling;  General  Reputation;  Good  Faith;  Imputing  Crime  to  An- 
other; Insult  to  Female  Relatiye;  Interest  of  Witness;  Justifica- 
tion; Leading  Question;  Measurement  of  Tracks;  Moral  Turpitude : 
Motiye;  Murder;  Name;  Newly  Discovered  Evidence;  Number  of 
Engine  on  Car;  Opinion  of  Witness;  Order  of  Evidence;  Other  Tes- 
timony; Other  Transactions;  Pardon;  Photograph;  Physical  Con- 
dition of  Deceased;  Physical  Testimony;  Predicate;  Pregnancy; 
Preliminary  Statement;  Presumption;  Principles;  Privileged  Com- 
munications; Purpose  of  Deceased;  Rebuttal;  Reproduction  of  Tes- 
timony; Self -Serving  Declarations;  Serial  Number  of  Car;  Silence 
of  Defendant;  Supporting  Testimony;  Suspended  Sentence;  Tele- 
phone Call;  Tracks;  Undisclosed  Motive;  Wife  Desertion. 

1.  Where,  upon  trial  of  murder,  the  defendant  claimed  accident  or  self- 
inflicted  injury  there  was  no  error  in  admitting  testimony  that  there  were 
marks  of  violence  on  the  body  of  the  deceased.     Hart  v.  State,  55. 

2.  Where  there  was  testimony  going  to  show  that  on  a  second  trial  de- 
fendant gave  a  different  reason  for  his  lack  of  memory,  from  that  of  the 
present  trial,  there  was  no  reversible  error  to  permit  the  State  to  ask  de- 
fendant on  cross-examination  if,  on  a  second  trial,  he  had  not  ascribed  his 
absence  of  recollection  of  the  incidents  of  the  first  trial  to  the  fact  that  his 
mental  condition  was  then  impaired  by  syphilis  and  drink,  etc.,  the  State 
contending  that  the  new  fact  was  a  fabrication,  and  his  claim  that  he  did 
not  remember  what  had  occurred  in  the  first  trial  was  a  subterfuge,  etc 
Patterson  v.  State,  95. 

3.  Where,  upon  trial  of  murder,  the  height  of  the  platform  near  which 
the  deceased  stood  on  the  ground,  in  comparison  with  the  height  of  the 
deceased,  was  properly  inquired  into  on  cross-examination,  under  the  facts 
of  the  instant  case,  and  there  was  no  reversible  error.    lb. 
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4.  It  Is  a  well-known  rule  that  in  cases  of  this  character  witnesses  are  re- 
luctant to  describe  fully  the  treatment  tbey  have  received  and  to  freely 
mention  the  facts  and  therefore,  the  trial  courts  have  large  discretion,  and 
there  was  no  error  in  the  manner  of  the  examination  of  prosecutrix  by  the 
State's  counsel.  Following  Harris  v.  State,  37  Texas  Grim.  Rep.,  441,  and 
other  cases.     Scitern  y.  State,  112. 

6.  Upon  trial  of  unlawfully  pursuing  the  occupation  of  selling  intoxicating 
liquors  in  local  option  territory,  there  was  no  error  in  refusing  to  compel 
a  State's  witness  to  testify  what  compensation  he  received  for  his  work  as 
a  detective  in  the  premises,  there  being  no  showing  of  any  inference  of 
pecuniary  interest  in  the  conviction  of  the  defendant.    Mann  v.  State,  142. 

6.  Where,  upon  trial  of  a  violation  of  Chapter  56  of  the  Act  of  the  Thirty- 
third  Legislatui»e  in  failing,  etc.,  to  provide  suitable  seats  to  female  em- 
ployees working  in  restaurants,  it  was  reversible  error  to  permit  State's 
counsel  to  ask  defendant  how  long  it  had  been  since  he  paid  a  fine  for  sell- 
ing rotten  meat,  etc.,  and  thereafter  permitting  State's  counsel  to  allude  to 
this  in  his  argument.    Glanges  v.  State,  15S. 

7.  The  fact  that  the  son  of  the  deceased  on  going  to  the  scene  of  the  homi- 
cide kissed  his  father  was  not  relevant,  but  in  view  of  the  verdict,  receiving 
it  in  evidence  was  not  reversible  error.    Huey  v.  State.  248. 

8.  Where,  the  State  had  shown  that  in  a  previous  conversation  between 
defendant  and  the  injured  party,  the  latter  had  threatened  to  sue  the  form- 
er for  debt,  and  shortly  thereafter  defendant  was  seen  to  sharpen  his  knife 
with  which  he  afterwards  cut  said  party  injured,  there  was  no  error  in  not 
permitting  defendant  to  introduce  testimony  on  cross-examination,  that, 
while  he  was  sharpening  his  knife,  he  stated  to  the  witness  that  if  he  were 
given  a  little  more  time  by  the  Injured  party  be  would  pay  him;  as  this 
was  no  part  of  the  transaction  of  sharpening  the  knife,  about  which  the 
State's  witness  had  testified.     Simmons  v.  State.  270. 

9.  Where  defendant's  attorney,  on  cross-examination  of  the  chief  State's 
witness,  asked  him  whether  he  would  swear  that  defendant  stole  the  car, 
to  which  he  replied  no,  that  he  believed  he  stole  it,  there  was  no  reversible 
error;  although  question  and  answer  were  manifestly  improper.  Houser  v. 
State,  296. 

10.  Where,  defendant  was  not  permitted  to  prove  his  patriotism  during  the 
recent  war.  having  been  called  a  slacker  by  the  deceased,  the  jury  having 
found  him  guilty  of  manslaughter,  and  the  rejected  testimony  would  not 
have  aided  the  jury  in  deciding  whether  the  shots  were  fired  in  self-defense, 
nor  was  it  applicable  to  the  question  of  manslaughter  under  the  facts  of  the 
instant  case,  there  was  no  reversible  error.    Baker  v.  State,  305. 

11.  The  proposed  testimony,  whereby  the  defendant  offered  to  prove  that  a 
certain  person  claimed  that  the  deceased  had  tried  to  waylay  him  and  kill 
him,  was  properly  excluded,  as  said  person  was  available  as  a  witness. 
Taylor  v.  State,  330. 

12.  Where  defendant  made  an  effort  to  impeach  a  State's  witness  by  show- 
ing that  his  testimony  given  at  the  examining  trial  was  not  in  harmony 
with  that  given  by  him  upon  the  second  trial  of  the  case,  there  was  no  error 
in  permitting  the  State  to  introduce  sustaining  testimony  given  by  the  wit- 
ness npon  the  first  trial  of  the  case  following  the  examining  trial.    lb. 

13.  Where  all  the  questions  objected  to  were  answered  in  the  negative  by 
the  defendant,  there  was  no  reversible  error.  Besides,  if  they  had  been 
answered  affirmatively,  it  would  have  been  re«  gestae.  Woods  v.  State,  354. 

14.  Upon  trial  of  rape,  there  was  no  error  in  admitting  in  evidence  testi- 
mony that  sometime  after  the  rape  charged  in  the  indictment,  defendant 
went  after  his  daughter  alleged  to  have  been  injured  In  connection  with  her 
flight  from  home,  and  on  the  way  back  threatened  to  kill  her  if  she  told 
what  had  occurred  the  night  before.    Pierce  v.  State,  379. 

15.  The  statements  of  witnesses  and  their  remarks  to  the  defendant  after 
they  had  carried  the  injured  party  to  the  hospital,  to  the  effect  that  if  he 
would  wait  a  while  they  would  get  gasoline  for  his  car,  etc.,  did  not  show 
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Evidence —  ( Continued  ) . 

any  intention  of  flight  on  part  of  the  defendant  and  was  immaterial  from 
any  viewpoint.     Henry  v.  State,  392. 

16.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
State  was  permitted  to  show  that  the  two  parties  carried  by  defendant  in 
his  car  to  the  scene  of  the  tragedy  immediately  commenced  the  assault 
when  they  reached  there,  there  was  no  reversible  error,  as  defendant  con- 
tended that  he  send  his  companions  went  there  on  a  peaceful  errand.  Shnim 
V.  State,  486. 

17.  Where,  upon  trial  of  theft  of  sheep  defendant  sought  to  impeach  the 
main  State's  witness  by  showing  that  he  had  testified  differently  on  a  pre- 
vious trial  as  to  the  number  of  marks  he  had  bought,  etc.,  but  the  bill  of 
exceptions  did  not  recite  what  he  expected  to  offer  to  impeach  the  said 
State's  witness,  there  was  no  reversible  error.     Wilson  v.  State,  638. 

18.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  it  was 
already  in  evidence  that  defendant's  intention  in  meeting  the  deceased  was 
for  an  amicable  settlement,  there  was  no  reversible  error  in  refusing  ap- 
pellant to  reiterate  his  declaration  later  on.  Holman  v.  State,  576. 

19.  The  facts  that  the  parties  were  engaged  in  gambling  with  cards  was 
one  of  the  incidents  leading  up  to  the  homicide,  and  was  properly  admitted 
in  evidence.     Kincaid  v.  State,  639. 

Examination  of  Witness. 

While  the  question  asked  by  the  district  attorney,  if  there  were  not  a. 
lot  of  people  who  wanted  to  mob  the  defendant  for  cutting  the  injured  party, 
etc.,  was  manifestly  improper,  but  it  appeared  that  the  trial  judge  promptly 
sustained  an  objection  thereto  and  defendant  took  no  further  action  upon 
the  matter  by  requested  charge  or  otherwise,  there  was  no  reversible  error. 
Simmons  v.  State,  270. 

Executive  Warrant.     See  Certified  Copy. 

It  is  not  an  open  question  as  to  the  authority  of  courts  of  this  State 
to  go  behind  executive  warrants,  in  order  to  examine  and  review  the 
grounds  upon  which  the  Governor  may  have  issued  his  extradition  war- 
rant. Following  Ex  parte  Rowland,  35  Texas  Crim.  Rep.,  108,  and  other 
cases.     Ex  Parte  Jowell,   556. 

Excessive  Punishment. 

The  law  having  prescribed  the  bounds  to  which  and  beyond  which  the 
jury  may  go  or  not  go  in  fixing  the  punishment,  the  verdict  of  the  jury 
will  not  be  set  aside  where  they  have  remained  in  said  bounds  as  a  rule« 
except  in  rare  and  extreme  cases;  but  it  appearing  from  the  record  in  this 
case  that  the  defendant  was  tried  before  the  court  and  his  punishment 
asesessed  at  a  fine  of  three  hundred  dollars  and  ninety  days  in  jail,  and  it 
did  not  appear  from  the  record  that  the  defendant  had  in  fact  waived  a 
jury;  that  he  was  an  ignorant  negro  without  counsel,  and  in  view  of  the 
hasty  manner  in  which  the  defendant's  trial  was  conducted,  and  in  view  of 
the  statement  made  by  the  prosecuting  officer  which  was  not  based  upon  the 
evidence,  the  judgment  is  reversed  and  the  cause  remanded.  Wagner  v. 
State,  47. 

Exculpatory  Statement.     See  Murder,  12. 

Exhibition  of  Wounds.     See  Aggravated  Assault,  6. 

Experimental  Testimony. 

Upon  trial  of  theft  of  sheep  there  was  no  error  in  the  court's  refusal 
to  allow  defendant's  witness  to  cut  out  of  some  paper,  in  the  presence  of 
the  jury,  a  mark  with  the  iron  stamp  used  in  marking  the  ears  of  ihe  al- 
leged stolen  sheep,  counsel  being  allowed  to  use  said  iron  stamp  before  the 
jury.     Wilson  v.  State,  538. 
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Expert  Testimony. 

That  a  physician  or  any  other  witness  may  testify  that  a  certain  weapon 
used  by  a  strong  man  could  be  a  deadly  weapon,  and  inflict  death  or  serious 
bodily  injury,  is  not  suflflcient  as  a  hypothetical  question  in  a  case  of  this 
character,  such  question  should  be  confined  to  the  case  as  made  in  accord- 
ance with  the  facts  as  to  what  defendant  did.  F'ollowing:  Harden  y.  State, 
51  Texas  Crim.  Rep.,  562,  and  other  cases.     Hllliard  v.  State,  15. 

Explanation  of  Recent  Possession.     See  Charge  of  Court,  3. 

Where,  upon  trial  of  burglary  the  defendant  claimed  that  he  purchased 
the  alleged  property  involved  in  the  burglary,  which  fact  was  introduced  by 
the  State,  the  court  should  have  charged  under  theory  of  purchase.  Cum- 
mings  V.  State,  154. 

Explosive     See  Burglary,  5. 

"Sxtradltlon.     See  Certified  Copy;    Jurat. 

1.  Where  in  extradition  proceedings  the  warrant  was  signed  by  the  act- 
ing Governor  of  this  State,  and  duly  certified  to  by  the  Secretary  of  State, 
ot  which  this  court  has  judicial  knowledge,  the  presumption  is  in  favor  of 
the  regularity  of  the  officers,  and  in  the  absence  of  some  showing  to  the 
contrary,  such  acts  will  be  upheld.     Ex  parte  Roselle,  470. 

2.  Where,  upon  appeal  from  an  extradition  proceeding  under  habeas  cor- 
pus, it  appeared  from  the  record  that  the  question  of  identity  of  relator  i^as 
one  paramount  in  the  case,  and  that  relator  sought  a  continuance  to  take 
the  depositions  of  a  number  of  witnesses  at  the  various  points  in  which  he 
stated  he  had  been  and  which  would  preclude  the  idea  that  he  was  ever  in 
the  demanding  State,  after  he  left  there  and  before  the  alleged  offense,  the 
continuance  or  postponement  should  have  been  granted.  Following  Ex 
parte  Stockdale,  54  Texas  Crim.  Rep.,  100,  and  other  cases.  Ex  parte  Jowell, 
556. 

Eyewitness. 

That  there  was  an  eyewitness  to  the  actual  homicide  would  not  neces- 
sarily remove  the  case  from  the  domain  of  circumstantial  evidence,  nor 
would  the  statement  of  the  man  who  actually  fired  the  fatal  shot,  to  the 
effect  that  the  defendant  hired  him  to  do  so,  take  the  case  out  of  the  rule 
of  such  evidence.  Following  Bloch  v.  State,  81  Texas  Crim.  Rep.,  1.  Sapp 
V.  State,  606. 

Fabrication  of  Testimony.     See  Evidence,  2. 

Failing  to  Make  Report  of  School  Fund. 

Where  relator  and  another  were  charged  respectively  as  cashier  and 
president  of  a  certain  bank  with  wilfully  falling  and  refusing  to  file  an- 
nual report,  etc.,  of  the  school  funds,  etc.,  and  said  bank  having  been  made 
the  legal  depository  of  a  certain  school  district,  etc.,  no  offense  against  the 
law  is  charged  by  such  complaint.  Following  Hall  v.  State,  80  Texas  Crim. 
Rep.,  109.     Ex  parte  Ballard,  460. 

Feeble-minded  Witness. 

Upon  trial  of  robbery  by  firearms,  it  was  the  theory  of  defendant  that 
the  chief  prosecuting  witness  claimed  to  have  been  robbed,  was,  if  not  in- 
sane, idiotic  or  feeble-minded,  and  offered  testimony  to  this  effect,  he  should 
have  been  allowed  to  do  so.  Following  Myers  v.  State,  37  Texas  Crim.  Rep., 
2C8;  as  such  feeble-minded  condition  of  the  witness  may  have  impaired  or 
impeached  his  credibility  as  a  witness;  the  defendant  should  also  have  been 
allowed  to  show  that  the  mother  of  said  witness  was  an  idiot.  Bouldin  v. 
State,  419. 
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Felony.    See  Theft;    Statutes  Construed,  1. 
Female  Employee.     See  Information,  1,  4. 

1.  The  right  of  the  Legislature  in  the  exercise  of  the  police  power  to  pass 
laws  to  safe-guard  the  health  of  women  employees,  is  not  an  open  question, 
and  the  Act  of  the  Thirty-third  Legislature  proYiding  that  restaurant  keep- 
ers who  fail  and  refuse  to  provide  and  furnish  suitable  seats  to  be  used  by 
their  female  employees  when  not  engaged  in  the  actlTe  duties  are  guilty  of 
an  offense,  is  constitutional  and  the  motion  to  quash  was  correctly  over* 
ruled.  MuUer  v.  Oregon,  208  U.  S.  412,  and  other  cases.  Glanges  ▼.  State, 
158. 

2.  Where,  upon  trial  of  violating  the  law  with  reference  to  limiting  the 
hours  of  labor  of  female  employees,  the  complaint  was  insufficient  in  charg- 
ing the  offense;  a  motion  in  arrest  of  judgment  should  have  been  sustained: 
))esides,  it  is  questionable  whether  the  evidence  is  sufficient  to  sustain  the 
conviction.    Parish  v.  State,  397. 

Fence  Cutting.     See  Malicious  Mischief,  1. 

Fiduciary  Relations. 

Where,  upon  trial  of  embezzlement  there  was  evidence  as  to  defendant's 
right  to  retain  the  alleged  funds,  and  no  propf  of  his  fiduciary  relations, 
the  court  should  have  submitted  requested  charges  on  that  issue  and  his 
failure  to  do  so  is  reversible  error.    Morrow  v.  State,  287. 

Filing  Complaint  on  Sunday. 

Where  defendant  moved  to  quash  the  complaint  because  It  was  filed 
on  Sunday,  the  same  was  correctly  overruled.  Following  Lindsay  v.  State* 
39  Texas  Crim.  Rep.,  468.     Ealey  v.  State,  648. 

Final  Judgment. 

Where  the  judgment  appealed  from  is  not  In  accord  with  the  statute, 
the  jurisdiction  of  this  court  does  not  attach,  and  the  appeal  must  be  dis- 
missed.   Hellman  v.  State,  460. 

Finding  Stolen  Property.    See  Cross  Examination,  2. 

Upon  trial  of  robbery,  there  was  no  error  in  admitting  testimony  that 
the  district  attorney  and  others  went  to  the  house  defendant  had  been 
living  in,  after  the  robbery  was  committed  and  there  found  in  the  loft  the 
watch  which  had  been  taken  in  the  alleged  robbery.    Fitzgerald  v.  State,  34. 

Flight.     See  Self-serving  Declarations,  2. 

Footprints. 

Where  the  defendant  testified  that  in  making  the  footprints,  which 
were  used  for  comparison,  he  did  not  make  them  with  his  barefoot,  but 
that  he  had  on  his  socks,  there  was  no  error  in  admitting  evidence  con- 
tradicting this  statement.     Moore  v.  State,  569. 

Forgery.     See  Name  of  Injured  Party;    Passing  Forged  Instrument. 

Foreman  of  Grand  Jury. 

The  signature  of  the  foreman  of  the  grand  jury  is  not  essential  to  tha 
validity  of  an  indictment.  Following  Hanna  v.  State,  1  Texas  Crim.  App. 
579,  and  other  cases;  and,  where,  another  member  of  the  grand  jury  had 
signed  said  indictment,  the  objection  that  the  foreman  of  the  grand  jury 
should  have  done  so,  is  untenable.  Following  Day  v.  State,  61  Texas  Crim. 
Rep.,  117,  and  other  cases.    Parkinson  v.  State,  176. 
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Former  Oonvletloii. 


1.  While  neither  the  State's  counsel  nor  members  of  the  Jury  are  author- 
ized to  disclose  the  former  conviction,  it  Is  not  reversible  error  for  this  fact 
to  be  referred  to  when  it  was  already  known  to  the  jury  tnrlng  the  case, 
and  in  the  instant  case  the  court  having  promptly  withdrawn  the  matter 
from  the  Jury's  consideration  there  was  no  reversible  error  under  the  facts 
of  the  instant  case.  Following  Moore  v.  State,  52  Texas  Crim.  Rep..  S86,  and 
other  cases.    Patterson  v.  State,  95. 

2.  Where,  upon  motion  for  rehearing,  it  was  shown  that  appellant  had  filed 
the  proper  recognizance,  the  case  will  be  heard  on  Its  merits:  Defendant's 
contention  of  a  former  conviction  of  an  assault,  is  untenable,  although  the 
indictment  charged  that  he  was  then  and  there  unlawfully  carrying  a  pistol. 
This  was  mere  surplusage,  and  a  conviction  for  assault  does  not  bar  the 
prosecution  in  the  instant  case  for  unlawfully  carrying  a  pistol.  Following 
Nichols  V.  State,  37  Texas  Crim.  Rep.,  616,  an  other  cases.  Young  v.  State, 
184. 

Former  Buling. 

Where  a  former  ruling  of  the  trial  court  on  the  question  of  admittin;; 
evidence  was  upheld  upon  the  former  appeal  to  this  court,  the  same  be- 
comes the  law  of  the  case  unless  it  is  shown  to  be  clearly  wrong  and  harm- 
ful. Following  Lee  v.  State,  67  Texas  Crim.  Rep.,  137,  and  other  cases. 
English  V.  State,  507. 

Former  Trial. 

There  was  no  error  In  the  court's  charge  to  the  Jury  that  the  result.  If 
any,  of  the  former  trial  did  not  concern  them  and  was  not  to  be  mentioned 
or  considered.  Following  Driver  v.  State,  37  Texas  Crim.  Rep.,  160,  and 
other  cases.    Huey  v.  State,  248. 

Fourth  of  July.    See  Holiday. 

Fraudulent  Intent.     See  Misdemeanor,  2. 

Fmlts  of  Crime.    See  Confession,  1,  5. 

Function  of  Jury.     See  Delinquent  Child,  1;    Rule  Stated,  5 

This  court  declines  to  interfere  with  the  verdict  of  a  Jury  when  the  evi- 
dence is  conflicting,  and  only  acts  in  such  matters  when  the  record  is  so 
bare  of  supporting  facts  as  to  lead  it  to  conclude  that  the  result  must  have 
come  through  some  passion  or  prejudice,  or,  when  tbe  verdict  is  such  as 
that  a  reasonable  mind  is  unable  to  assent  to  the  conclusion  reached  by  the 
Jury,  which  is  not  so  in  the  instant  case,  and  the  verdict  of  conviction  will 
not  be  disturbed.     Taylor  v.  State,  330. 

aambling.     See  Evidence,  19. 

General  Reputation.     See  Suspended  Sentence,  1,  2. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  de- 
fendant's good  reputation  as  a  peaceable,  law-abiding  man,  and  also  for 
ta'Uth  and  veracity  was  adinitted  by  the  State  in  open  court,  and  was  not 
an  issue  in  the  case,  there  was  no  error  in  declining  to  hear  further  testi- 
mony in  addition  to  that  which  had  already  been  admitted,  and  this  al- 
though defendant  sought  the  benefit  of  suspended  sentence.  Following 
Drake  v.  State,  68  Texas  Crim.  Rep.,  94,  and  other  cases.  Wagley  v.  State, 
604. 

aood  Faith. 

Where,  upon  trial  of  theft  of  a  hog,  the  defendant  claimed  the  same  as 
his  property,  the  court  should  have  submitted  a  requested  charge  on  the 
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Good  Faith — (Continued), 

question  of  good  faith,  as  the  court's  main  charge  failed  to  submit  this 
question  and  was  duly  excepted  to;  and  this  although  there  was  testimony 
that  the  defendant  had  said  that  these  hogs  were  "strays,"  as  this  was  a 
question  of  fact  for  the  jury.    Griffin  v.  State,  194. 

Governors  Proclamation.    See  Quarantine. 

Grand  Jury.     See  Foreman  of  Grand  Jury;    Written  Statement. 

Where,  upon  trial  of  misdemeanor  theft  it  developed  on  appeal  from  the 
record  that  the  grand  jury  who  found  the  indictment  was  empanelled  and 
acted  without  authority  of  law,  the  indictment  was  a  nullity,  and  the  judg- 
ment must  be  reversed  and  the  cause  dismissed,  following  Wright  v.  State, 
86  Texas  Grim.  Rep.,  434.     Brannan  v.  State,  169. 

Guardian.     See  Delinquent  Child,  S. 

Habeas  Corpus.    See  Extradition;    Misdemeanor,  1;    Void  Judgment. 

Where  the  allegations  against  an  indicted  or  convicted  prisoner  dis- 
closes no  crime,  it  follows  th&t  he  may  be  set  at  liberty  on  the  writ  of 
habeas  corpus.  Following  Ex  parte  Kramer,  19  Texas  Grim.  App.,  123,  and 
other  cases.    Ex  parte  Ballard,  460. 

Harmless  Error.     See  Conspiracy,  1. 

Hired  Man. 

Where,  upon  trial  of  burglary  the  evidence  showed  that  the  alleged 
manager  of  the  house  was  in  actual  care,  control  and  management  thereof, 
the  house  in  question  being  a  mule  barn  on  a  certain  ranch,  one  who  work- 
ed around  the  barn,  fed  the  stock  and  kept  the  harness,  etc.,  was  not  the 
actual  manager,  and  there  was  no  error  in  refusing  a  charge  that  if  the 
care,  management  and  control  of  the  barn  was  in  such  hired  man's  care, 
they  must  acquit.    Hasley  v.  State,  444. 

Holiday. 

The  issuance  of  a  copy  of  the  sheriff's  return  on  the  special  venire  on 
July  fourth  did  not  vitiate  the  return,  following  Macklin  v.  State,  53  Texas 
Grim.  Rep.,  200,  and  other  cases.    Clark  v.  State,  107. 

Husband  and  Wife.     See  Domestic  Relations;    Incest.  2;    Rule  Stated,  9. 

1.  Upon  trial  of  murder  there  was  no  error  in  permitting  the  State  on 
cross-examination  of  defendant's  wife,  with  reference  to  trouble  between 
herself  and  the  wife  of  the  deceased  at  the  residence  of  the  latter,  this 
matter  having  been  brought  out  by  the  defendant  in  the  examination  in 
chief.    Henry  v.  State,  148. 

2.  Where,  upon  trial  of  murder,  the  wife  of  defendant  had  testified  in  his 
behalf,  it  was  improper  to  cross-examine  her  on  new^  matter  not  relevant  to 
the  matters  brought  out  on  direct  examination.     Briscoe  v.  State,  375. 

3.  Upon  trial  of  murder  and  a  conviction  of.  manslaughter,  there  was  no 
reversible  error  in  the  argument  of  counsel  in  referring  to  the  failure  of 
defendant  to  make  proof  of  certain  facts  which  the  evidence  suggested  were 
within  the  knowledge  of  his  wife,  defendant  claiming  insulting  conduct  by 
the  deceased  to  his  wife.  Following  Mercer  v.  State,  17  Texas  Grim.  App., 
467.    Watts  V.  State,  442. 

4.  Where  upon  trial  of  placing  poison  in  water  with  intent  to  injure  and 
kill,  the  evidence  developed  that  defendant's  wife  and  defendant  acted  to- 
gether in  the  alleged  commission  of  the  crime,  there  was  no  error  in  ad- 
mitting testimony  as  to  the  acts  and  declarations  of  the  said  wife,  all  of 
which  were  out  of  his  presence  and  hearing.    Steele  v.  State,  588. 
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Husband  and  Wife — (Continued). 

5.  Where  the  prosecution  Is  under  Article  640-A,  Penal  Code,  for  the  de- 
sertion of  wife  and  child  in  destitute  and  necessitous  circumstances,  the 
wife  is  a  competent  witness  against  her  husband,  and  the  complaint  sworn 
to  by  her  is  not  void.    Hollien  v.  State,  645. 

Hunting. 

Where,  upon  trial  of  hunting  with  firearms  upon  the  enclosed  and  post- 
ed lands  of  another,  the  complaint  and  information  did  not  allege  who  was 
in  charge  of  said  land  or  the  want  or  consent  of  the  owner  or  agent,  etc., 
the  same  was  insufficient  besides,  the  testimony  was  not  sufficient  to  sup- 
port the  conviction.    Boubel  v.  The  State,  360. 

Hypothetical  Question.     See  Expert  Testimony. 

Identification.    See  Charge  of  Court,  8;    Ebctradition,  2. 

1.  Where,  upon  trial  of  theft  of  property  over  the  value  of  fifty  dollars,  the 
appellant  contended  on  motion  for  rehearing  that  there  was  not  sufficient 
proof  of  the  identification  of  the  alleged  stolen  property,  but  the  record  on 
appeal  bore  out  this  court's  contention  that  the  evidence  was  sufficient  there 
was  no  reversible  error,  and  there  being  no  error  in  other  respects  the 
Judgment  of  conviction  is  affirmed.    Marable  v.  State,  28. 

2.  Where,  the  alleged  stolen  goods  upon  the  trial  of  burglary  were  fully 
identified  as  those  taken  from  the  house  at  the  time  of  the  burglary,  there 
was  no  error  in  introducing  evidence  to  the  efTect  that  when  this  property 
was  found  in  the  absence  of  the  defendant,  it  was  then  identified.  Cum- 
mings  v.  State,  154. 

3.  Where  the  alleged  stolen  car  was  identified  by  the  alleged  owner  of  a 
certain  steering  wheel  on  said  car,  there  was  no  error  in  admitting  said 
testimony  that  within  the  owner's  knowledge  and  experience  the  parts  of 
a  Ford  car  were  easily  detached  and  positively  identifying  said  steering 
wheel.  Distinguishing  Schnaubert  v.  State,  28  Texas  Crim.  App.,  222.  Ber- 
ry V.  State,  559. 

4.  Upon  trial  of  murder  there  was  no  error  in  admitting  testimony  of  the 
chemist  who  analyzed  the  substance  found  in  the  alleged  poisoned  water, 
which  was  contained  in  a  certain  bottle  on  his  desk  and  which  was  suffi- 
ciently identified  as  that  containing  the  powder  mixed  in  the  water  to  kill 
the  injured  party.    Steele  v.  State,  588. 

Impeaching  Testimony.     See  Newly  Discovered  Evidence,  2. 

Impeaching  Witness. 

That  a  witness  may  be  impeached  by  showing  that  he  was  under  a 
charge  of  murder  is  sustained  by  the  authorities,  but  it  is  also  the  rule  that 
in  such  impeachment,  usually,  the  details  of  the  accusation  will  not  be  per- 
mitted, and  there  was  no  error  to  sustain  an  objection  on  cross-examination 
of  a  State's  witness  who  had  answered  that  he  was  under  a  charge  of  mur- 
der, as  to  what  his  age  was,  etc.    Charles  v.  State,  233. 

Imperfect  Self-defense. 

Where  upon  motion  for  rehearing  appellant  again  insisted  that  the 
charge  on  provoking  the  difficulty  was  reversible  error,  and  it  is  apparent 
from  the  record  that  the  presence  and  conduct  of  defendant  caused  the  at- 
tack upon  him  by  deceased,  or  was  calculated  to  do  so,  whether  it  was  in- 
tended or  not,  there  was  no  reversible  error  on  the  issue  thus  raised  for 
the  court  to  submit  a  charge  on  provoking  the  difficulty.  Following  Win- 
ters V.  State,  51  S.  W.  Rep.,  1110,  and  other  cases.    Holman  v.  State,  576. 

Impossible  Date.     See  Bail  Bond. 
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Imputing  Crime  to  Another.    See  Rule  Stated,  4. 

1.  Where,  upon  trial  of  murder,  defendant  made  an  effort  to  show  that  the 
crime  might  have  been  committed  by  others,  there  was  no  error  in  rejecting 
testimony  that  there  were  other  people  in  the  neighborhood  who  were  on 
bad  terms  with  the  deceased,  and  with  whom  he  had  had  trouble.  Taylor  y. 
State,  330. 

2.  Where,  upon  trial  of  murder,  defendant  sought  to  introduce  testimony 
imputing  the  crime  to  another,  but  it  appeared  from  the  qualification  of  the 
bill  of  exceptions  of  the  refusal  of  testimony,  to  the  effect  that  shortly  be- 
fore the  deceased  was  killed  there  were  a  number  of  people  living  in  the 
community  who  had  trouble  with  him,  and  there  was  no  effort  made  to  name 
the  persons  inquired  about,  the  locality  of  their  residence  and  their  where- 
abouts on  the  day  of  the  homicide,  there  was  no  reversible  error.  Dis- 
tinguishing Dubose  V.  State,  10  Texas  Grim.  App.,  246,  and  other  cases.    Id. 

Incest. 

1.  Where,  upon  trial  of  incest,  there  was  no  testimony  controverting  that 
of  the  prosecutrix  as  to  the  act  of  sexual  intercourse,  testimony  as  to  other 
acts  of  sexual  intercourse  was  inadmissible.  Following:  Bradshaw  v.  State, 
82  Texas  Grim.  Rep.,  161,  198  S.  W.  Rep.,  942.    Lawrence  v.  State,  61. 

2.  Where,  upon  trial  of  incest,  the  defense  only  introduced  one  witness, 
who  testified  that  the  condition  of  prosecutrix  might  have  been  brought 
about  by  masturbation,  and  there  was  no  other  direct  testimony  for  the 
State  except  that  of  the  prosecutrix,  it  was  reversible  error  to  call  the  wife 
of  the  defendant  as  a  State's  witness,  although  she  was  not  used  as  such 
witness,  and  during  the  examination  of  defendant's  witness  to  ask  him  on 
cross-examination  if  he  had  not  told  the  wife  of  the  defendant  that  her 
daughter  was  a  good  girl  and  had  not  had  frequent  penetrations,  which  de- 
fendant's witness  denied,  and  to  permit  the  district  attorney,  in  his  argu- 
ment, to  say  that  the  wife  had  not  been  used  as  a  witness.  Following  Moore 
V.  State,  45  Texas  Grim.  Rep.,  234.    Lankford  v.  State,  435. 

Incompetent  Witness.     See  Feeble-Minded  Witness. 

Incorrigible  Child.     See  Information,  2. 

Idem  Sonans.     See  Garry ing  Pistol,  2. 

Indictment.  See  Burglary,  7;  Grand  Jury;  Mutilating  and  Destroying 
Documents r  Principals  not  Named  in  Indictment;  Service  of  Gopy 
of  Indictment;    Substitution  of  Indictment. 

• 

1.  Where,  upon  trial  of  burglary,  the  indictment  failed  to  conclude  with 
the  words  "against  the  peace  and  dignity  of  the  State,"  and  contained  no 
equivalent  declaration,  the  same  was  insufi^cient  under  the  Gonstitution, 
article  5,  section  12.  Following:  Bird  v.  State,  37  Texas  Grim.  Rep..  408; 
however,  where  it  was  shown  on  motion  for  rehearing  that  the  indictment 
was  incorrectly  copied  in  the  transcript,  and  that  the  original  was  not  de- 
fective, the  motion  for  rehearing  is  granted.    Revill  v.  State,  1. 

2.  Where,  upon  trial  of  swindling,  under  subdivision  4,  article  1422.  P.  G.. 
the  indictment  alleged  the  fraudulent  acquisition  by  defendant  of  property 
belonging  to  another,  naming  him,  by  the  use  of  false  and  deceitful  pretenses 
and  devices  by  the  giving  and  drawing  of  a  check  upon  a  National  bank, 
naming  it;  that  he  did  not  have  sufficient  funds  therein,  nor  when  in  the 
ordinary  course  of  business  said  check  would  reach  said  bank,  with  which 
to  pay  the  same,  and  also  no  good  reason  to  believe  that  said  check  would 
be  paid  when  presented,  the  same  was  sufficient.  Distinguishing:  Pruitt  v. 
State,  83  Texas  Grim.  Rep.,  148.    Moore  v.  State,  77. 

3.  Where  defendant  objected  to  the  indictment  that  it  failed  to  allege  what 
changes,  etc.,  were  made  and  that  this  was  necessary  but  the  record  showed 
the  actual  destruction  of  said  papers  and  simply  alleged  conjunctively  all 
the  various  methods   of   committing   the  offense,   the  allegation   of  other 
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methods  of  violating  such  statute  may  be  treated  as  surplusage,  and  the 
pleading  was  sulficient.    Smith  v.  State,  219. 

Infomation.    See  Constructive  Offense;    Hunting;    Statutes  Construed,  15. 

1.  Where,  the  information  adequately  charged  a  violation  of  the  part  of 
the  statute  which  penalizes  a  failure  to  provide  and  furnish  suitable  seats, 
etc.,  the  fact  that  it  also  charges  that  there  was  a  failure  to  give  notice  as 
required  by  the  statute  does  not  invalidate  the  pleadings.  Glanges  v.  State, 
158. 

2.  The  purpose  of  the  statute  being  the  reformation  of  the  juveniles,  we 
think  it  was  not  the  intention  of  the  Legislature  that  a  child,  to  come  with- 
in the  purview  of  the  law,  as  incorrigible,  must  be  bad  beyond  reform  or 
correction  in  an  absolute  sense,  but  rather  one  whose  reformation  could  not 
be  effected  by  the  control  to  which  he  was  subject,  yet  the  information, 
charging  delinquency  on  this  ground  should  contain  averments  susceptible 
of  proof,  describing  the  conduct  claimed  to  render  him  subject  to  the  prose- 
cution, and  the  information  in  the  instant  case  is  defective  in  this  respect, 
although  otherwise  sufficient.    Hogue  v.  State.  170. 

3.  Merely  to  charge  that  the  child  was  incorrigible  is  too  general,  and  suf- 
ficient matter  showing  the  incorrigibility  of  the  child  must  be  alleged.  Nor 
is  it  sufficient  to  charge  the  child  with  immoral  conduct  without  substantial- 
ly alleging  such  facts  as  are  relied  upon  to  show  such  immoral  conduct. 
Guerrero  v.  State.  260. 

4.  fn  charging  this  offense,  it  must  be  alleged,  and  proved  that  the  em- 
ployer of  the  alleged  female  employee  did  the  forbidden  acts  named  in  the 
statute,  and  to  allege  that  defendant  was  foreman,  etc.,  is  not  sufficient. 
Parish  v.  State,  397. 

Inherent  Power  of  Courts.     See  Trial  By  Jury,  2. 

Insanity.    See  Malicious  Mischief.  3;    Rape,  2. 

Inspectors.     See  Livestock  Sanitary  Commission,  2. 

Insufficiency  of  Evidence.     See  Abandoning  Children;    Aggravated  Assault, 

1;  Assault  to  Rape;  Burglary,  5;  Carrying  Pistol,  1;  Desertion  of 
Child;  Embezzlement,  1;  Malicious  Mischief,  3;  Occupation.  2; 
Rape.  2;    Statutes  Construed,  15;    Theft.  1. 

1.  Where,  apon  trial  of  a  delinquent  child,  the  evidence  was  insuffi- 
cient to  support  the  conviction,  the  verdict  could  not  be  sustained.  Oeb- 
hardt  v.  State,  25. 

2.  Where  the  pleading  alleged  that  the  defendant  was  in  control  of  the 
motor  vehicle  and  was  operating  it,  and  the  evidence  showed  that  another 
party  was  with  him  but  did  not  show  who  was  controlling  or  operating  It, 
the  conviction  could  not  be  sustained.    Pinion  v.  State,  86. 

3.  Where,  upon  trial  of  wilfully  and  maliciously  destroying,  etc.,  certain 
papers,  etc..  kept  by  an  officer  within  this  State,  the  main  State's  witness 
was  not  corroborated  in  his  testimony  by  any  of  the  other  State's  witnesses 
as  to  any  incriminating  facts,  the  conviction  could  not  be  sustained.  Smith 
V.  State,  219. 

4.  Where,  upon  trial  of  wife  desertion  the  evidence  failed  to  show  that  the 
said  wife  was  in  necessitous  and  destitute  circumstances  when  defendant 
left  her.  etc.,  the  conviction  could  not  be  sustained.    Hood  v.  State,  222. 

5.  Where  the  allegations  against  the  delinquent  child  of  habitually 
wandering  on  the  streets  at  night,  or  that  he  knowingly  associated  with 
thieves  was  not  supported  by  the  evidence,  the  conviction  cannot  be  sustain- 
ed.    Guerrero  v.  State,  260. 

6.  Where,  upon  appeal  from  a  conviction  of  manslaughter,  the  evidence 
proved  a  case  of  self-defense,  the  conviction  for  manslaughter  could  not  be 
sustained.    Berrlan  v.  State.  284. 
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7.  The  sanctity  of  the  verdict  of  a  Jury  is  such  that  it  must  not  lightly  be 
annulled  in  any  case,  but  the  law  does  not  contemplate  that  an  accused 
shall  suffer  because  of  the  verdict  when  the  evidence,  viewed  in  its  strong- 
est light  from  the  standpoint  of  the  State,  fails  to  make  his  guilt  reasonably 
certain.  Following  Mitchell  v.  State,  33  Texas  Crim,  Rep.,  575.  Jolly  v. 
State,   288. 

8.  Where  defendant  was  prosecuted  for  desertion  of  wife  and  child  in 
destitute  and  necessitous  circumstances,  and  was  acquitted  of  wife  de- 
sertion but  convicted  of  desertion  of  his  child,  but  the  evidence  was  insuf- 
ficient to  show  that  the  child  was  in  destitute  or  necessitous  circumstances, 
and  to  show  a  wilfull  neglect  by  the  defendant,  same  was  reversible  error. 
FoXowing  Verse  v.  State,  81  Texas  Crim.  Rep.,  48,  and  other  cases.  Hollien 
v.  State,  645. 

9.  The  enforcement  under  civil  liability  should  never  be  aided  by  a 
criminal  prosecution;  and  if  the  relation  of  debtor  and  creditor  existed  be- 
tween the  parties,  no  resort  should  have  been  had  to  the  criminal  courts, 
and  it  is  to  be  seriously  doubted  as  to  whether  any  theft  was  committed  in 
the  instant  case.    Mills  v.  State,  655. 

Insulting  Language. 

Where  the  court's  charge  on  self-defense  gave  defendant  his  unlimited 
right  of  self-defense  and  gave  no  charge  on  provoking  the  dilficulty.  there 
was  no  error  in  refusing  a  requested  charge,  that  the  assault  by  the  injured 
party  was  not  Justified  by  reason  of  the  epithet  applied  to  him  by  the  de- 
fendant.    Simmons  v.  State,  270. 

Insult  to  Female  Belatives. 

Where  upon  trial  of  murder  and  a  conviction  of  manslaughter,  a 
daughter  of  defendant  testified  that  just  before  he  shot  deceased  she  had  in- 
formed him  that  the  latter  had  outraged  her  and  had  intercourse  with  her, 
and  this  was  the  extent  of  the  information  she  conveyed  to  her  father,  it 
was  reversible  error  to  permit  the  State  to  go  into  all  the  Incidental  mat- 
ters and  surroundings  that  occurred  between  said  daughter  and  deceased 
over  the  objections  of  the  defendant.  Following  Young  v.  State,  59  Texas 
Crim.  Rep.,  139.     Lovett  v.  State,  548. 

Intent.    See  Mental  Condition. 

Intent  to  Injure.    See  Statutes  Construed,  12. 

Intent  to  Kill 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
evidence  showed  that  the  instrument  used  was  an  ordinary  pocket-knife 
and  that  defendant's  testimony  showed  that  he  did  not  intend  to  kill  che 
deceased  but  to  prevent  an  attack  upon  him  not  within  the  right  of  the 
school  teacher,  the  court  should  have  given  in  charge  to  the  Jury  articles 
1147  and  1149,  P.  C,  with  reference  to  the  use  of  means  not  in  their  nature 
calculated  to  produce  death,  as  the  instrument  was  not  a  deadly  weapon 
per  86  and  the  use  of  it  did  not  show  evidently  an  intention  to  kill,  and  that 
under  the  circumstances  the  oftense  would  not  be  higher  than  aggravated 
assault,  although  death  resulted.     Dill  v.  State,  49. 

Interest  of  Witness. 

Upon  trial  of  theft  of  an  automobile,  in  cross-examination  of  the  wit< 
ness  who  worked  for  defendant  and  had  very  strongly  testified  to  an  alibi, 
there  was  no  error  in  asking  him  whether  or  not  defendant  had  somebody 
to  come  to  Waco  and  steal  that  car  for  him,  to  which  the  witness  answered 
he  didn't  know.     Berry  v.  State,  559. 
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Intarpretatloii  of  Letters. 

It  Is  a  general  rule  of  law  that  the  opinion  of  a  witness  is  not  ayailable 
to  interpret  the  language  written  or  spoken  by  another,  and  where  the  facts 
in  the  Instant  case  do  not  come  within  the  exception  to  this  rule,  they  were 
inadmissible,  and  the  testimony  was  simply  the  conclusion  of  the  witness 
and  constitutes  reversible  error.  Following  Dowell  v.  State,  68  Texas  Grim. 
Rep.,  482,  and  other  cases.     Ochoa  v.  State,  318. 

Intoxicating  Liqours.    See  Detective  Occupation;    Sufficiency  of  Evidence,  3; 
Unknown  Purchaser. 

1.  Where,  the  indictment  alleged  that  local  option  was  put  into  effect  in 
the  county  of  the  prosecution  by  an  election  held  in  1903,  and  that  there- 
after, in  1919,  defendant  followed  the  business  of  selling  intoxicating  liquors 
in  that  county,  it  was  immaterial  that  another  election  was  held  in  1906, 
as  they  both  resulted  favorably  to  local  option.  Following  Massie  v.  State, 
52  Texas  Grim.  Rep.,  550,  and  other  cases,  overruling  Byrd  v.  State.  51  Texas 
Grim.  Rep.,  539.     Elam  v.  State,  190. 

2.  The  Act  of  the  Thirty-fifth  Legislature,  Fourth  Galled  Session,  Ghap- 
ter  31,  making  it  an  offense  to  unlawfully  have  and  keep  intoxicating  liquor?, 
in  a  public  place  In  a  locality  in  which  the  sale  of  such  liquor  is  prohibited 
by  local  option,  is  valid.  Ex  parte  Fulton,  86  Texas  Grim.  Rep.,  149,  and 
other  cases.     Baldauf  v.  State,  228. 

Invalidity  of  Statute.    See  Tick  Eradication,  4,  5,  6. 

Invited  Argnment.     See  Argument  of  Gounsel,  20. 

Invited  Error. 

Where  there  was  no  error  against  the  defendant  in  that  portion  of  the 
court's  charge  to  which  the  defendant  objected,  and,  if  erroneous,  was 
upon  the  invitation  of  the  defendant,  there  was  no  error.  Klepper  v.  State, 
597. 

Joint  Control 

Gare,  control,  and  management  are  not  necessarily  exclusive  in  one 
person,  but  may  be  joint  and  several,  within  the  comprehension  of  the  law 
of  theft,  and  unless  the  evidence  raises  the  issue  of  exclusive  care,  control 
and  management  in  some  other  person  than  the  one  named  as  the  owner  In 
the  indictment,  it  is  not  necessary  to  present  such  issue  to  the  jury.  Has- 
ley  V.  Stote,  444. 

Judgment  by  Default. 

The  rule  is  that  in  the  absence  of  some  showing  of  fraud,  accident,  or 
unavoidable  cause,  a  default  judgment  of  a  court  of  competent  jurisdiction 
will  not  be  set  aside.  Following  Martin  v.  Glements,  193  S.  W.  Rep.,  437, 
and  other  cases,  and  where  there  is  no  abuse  of  discretion  shown,  the  judg- 
ment must  be  affirmed.    Briggs  et  al.  v.  State,  473. 

Judgment  Nisi.    See  Attorney  and  Glient. 

Where  the  forfeited  ball  bond  was  taken  in  obedieuce  to  an  order  ot 
the  justice  of  the  peace,  requiring  defendant  to  appear  before  the  next  Dis- 
trict Gourt  to  await  the  action  of  the  grand  jury,  and  the  bond  described  in 
the  judgment  nisi  required  defendant  to  make  his  appearance  before  said 
District  Gourt  to  answer  an  indictment,  the  variance  was  fatal,  as  there 
was  no  indictment  pending  as  alleged  in  the  judgment  nisi,  at  the  time  of 
the  execution  of  the  bond.    Raymond  et  al.  v.  State,  178. 

Judicial  Cognizance. 

While  the  courts  take  judicial  cognizance  of  the  proclamations  of  the 
Governor,  they  will  not  take  judicial  cognizance  of  the  fact  that  a  local 
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option  election  haa  been  held,  or  that  sncfa  law  la  in  force  in  any  partlcnlar 
territory.  Following:  Robinson  v.  State,  69  Texas  Crlm.  Rep.,  496,  154  S. 
W.  Rep.,  947  and  other  cases.    Felchack  y.  State,  207. 

Jurat. 

The  objection  to  the  jurat  of  the  Justice  of  the  Peace  affixed  to  the 
affidavit,  a  copy  of  which  accompanied  the  warrant  of  the  Crovernor  of  Tex- 
as, and  which  affidavit  is  certified  to  by  the  Governor  of  the  demanding 
State  as  authentic,  will  not  be  considered  on  appeal;  the  affidavit  showing 
on  Its  face  that  it  was  regular,  and  a  technical  defect  would  not  vitiate  It, 
or  even  a  substantial  defect.  Following  Ex  parte  Coleman,  53  Texas  Crim. 
Hep.,  99,  and  other  cases.    Ex  parte  Roselle,  470. 

Jurisdiction.  See  Affidavit;  Change  of  Venue,  3;  Civil  Suit;  Final  Judg- 
ment;   Notice  of  Appeal;    Remedy  in  Supreme  Court. 

Where  the  writ  under  which*relator  is  restrained  was  one  issued  by  virtue 
of  an  order  of  the  District  Court  in  a  civil  case,  in  which  the  State  sought 
and  obtained,  after  trial  by  jury,  a  judgment  in  injunction  proceedings  com- 
manding the  relator  from  doing  certain  things,  which  she  disobeyed  and  was 
cited  and  held  in  contempt,  an  application  for  habeas  corpus  to  obtain  re- 
lease from  this  order  should  be  made  to  the  Supreme  Court  of  Texas.  Fol- 
lowing: Ex  parte  Alderete,  83  Texas  Crlm.  Rep.,  358,  203  S.  W.  Rep.,  764. 
£2x  parte  Houston,  8. 

Jury  and  Jury  Law.  See  Aggravated  Assault,  3;  Challenge  of  Jurors; 
Misconduct  of  Jury;  Oath  Administered  to  Jury;  Special  Venlre: 
Statutes  Construed,  14;    Unpardoned  Convict. 

1.  The  omission  of  that  part  of  the  oath  which  calls  upon  the  Gk>d  of  all 
creation  to  witness  and  judge,  whether  the  decision  be  according  to  the  law 
and  the  evidence  is  one  serious  In  its  consequences  and  effects  upon  the 
consciences  and  the  minds  of  the  jurors,  and  is  a  material  part  of  the  oath 
prescribed  by  the  statute,  and  a  conviction  by  a  jury  not  legally  sworn  is 
a  nullity,  and  the  error  can  be  raised  at  any  stage  of  the  proceeding,  follow- 
ing Slaughter  v.  State,  100  Ga.,  323.    Crisp  v.  State,  137. 

2.  Where,  upon  trial  of  unlawful  transportation  of  intoxicating  liquor  and 
a  conviction  of  said  offense,  the  record  showed  on  appeal  that  the  foreman 
of  the  jury  had  been  convicted  theretofore  in  the  United  State's  Court  of  a 
felony  and  was  unpardoned,  the  conviction  must  be  set  aside  and  the  judg- 
ment reversed  and  the  cause  remanded.    Amaya  v.  State,  160. 

3.  In  the  revision  of  the  Code  in  1911,  Article  647,  C.  C.  P.,  as  amended 
was  brought  forward  as  Article  660,  while  Article  647,  as  it  previously  exist- 
ed is  omitted  from  the  code,  and  the  effect  of  this  procedure  was  to  repeal 
the  provisions  of  the  older  Article  647  and  substitute  therefor  the  new  pro- 
visions thereof  now  embodied  in  Section  660,  C.  C.  P.;  but  the  amended 
section  of  Article  660  is  effective  only  in  those  counties  in  which  the  jury 
wheel  is  in  vogue,  and  such  jury  wheel  not  being  in  use  in  the  county  in 
which  the  trial  took  place,  the  selection  of  the  jury  was  authorized  under 
other  articles  of  the  statutes,  and  there  was  no  reversible  error.  Taylor  v. 
State,  330. 

4.  Where  the  judgment  was  reversed  and  the  cause  remanded  upon 
other  grounds,  the  selection  and  empaneling  of  the  jury  need  not  be  dis- 
cussed.    Davis  V.  State,  425. 

5.  Upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  jury  who 
tried  the  defendant  should  not  have  been  permitted  to  visit  the  scene  of 
the  homicide,  view  the  ground,  and  its  location  and  environments.  Fol- 
lowing Smith  V.  State,  42  Texas,  444,  and  other  cases.    Lovett  v.  State,  548. 

6.  There  was  no  error  in  allowing  the  State  to  challenge  jurors  for  cause 
who  stated  under  voir  dire  that  they  had  conscientious  scruples  against  in- 
flicting the  death  penalty  as  punishment  in  a  case  depending  on  circum- 
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stantial  evidence.    Following  Shafer  y.  State,  7  Texas  Crim.  App.,  239,  and 
other  cases.     Sapp  v.  State,  606. 

7.  Objection  to  a  particular  juror  who  stated  that  he  had  formed  an 
opinion  by  mere  reading  of  newspapers,  etc.,  and  that  such  would  not  in- 
fluence him  in  arriving  at  a  verdict  in  the  case,  was  correctly  overruled.  Id. 

Jnxy  Commissioners. 

The  provisions  of  our  statutes  regarding  Jury  commissioners  and  fixing 
their  duties  when  selecting  men  to  act  as  Jurors  during  the  entire  term  of 
court  were  not  affected  as  to  counties  having  no  city  of  twenty  thousand 
population,  by  the  Jury  wheel  law,  and  numerous  specific  statutes  being  in 
force  at  the  time  of  this  trial  giving  to  both  the  State  and  the  defendant 
the  right  to  special  venire,  there  was  no  error  in  the  court's  mode  of  selec- 
tion of  .the  special  venire  in  the  instant  case.    Taylor  v.  State,  330. 

Justifiable  Homicide.     See  Murder,  5. 

Where,  upon  trial  of  murder,  the  defendant  objected  to  the  charge  of 
the  court  in  submitting  murder  because  the  facts  show  Justifiable  homicide 
arising  from  the  adulterous  conduct  of  deceased  with  defendant's  wife,  but 
the  evidence  did  not  raise  these  issues,  there  was  no  reversible  error,  and 
the  evidence  being  sufiicient  to  sustain  the  conviction  for  murder,  it  will 
not  be  disturbed.    Wilson  v.  State,  625. 

Justification. 

It  would  not  be  a  Justification  or  excuse  that  defendant  sold  intoxi- 
cating liquor  believing  that  the  purchaser  was  ill  at  the  time,  and  it  was 
no  error  to  exclude  such  testimony.    Mann  v.  State,  142. 

Justice  of  Peace.     See  Jurat. 

Juvenile. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
evidence  showed  that  defendant  was  a  boy  of  about  fourteen  years  and  six 
months  of  age  he  was  within  the  Juvenile  law  which  authorized,  if  it  did 
not  require,  in  case  of  conviction,  that  he  be  sent  to  the  reformatory  or 
training  school,  and,  while  this  was  not  presented  at  the  trial  the  matter 
can  be  presented  in  the  appellate  court,  the  only  question  is  whether  this 
court  could  reform  the  Judgment  m  this  respect,  and  inasmuch  as  the  case 
goes  back  for  another  trial,  the  attention  of  the  trial  court  is  hereby  called 
to  this  matter.  Following:  McLaren  v.  State,  82  Texas  Crim.  Rep.,  44H, 
199  S.  W.  Rep.,  811,  Ex  parte  Mathews,  38  Texas  Crim.  Rep.,  617«  and  other 
cases.    Dill  v.  State,  49. 

Knowledge  by  Injured  Party  Not  Necessary. 

There  was  no  error  in  refusing  a  requested  charge  that  the  Jury  must 
believe  that  the  alleged  injured  party  did  not  know  of  the  mixing  of  the 
poison  with  the  water.     Steele  y.  State,  588. 

Lapse  of  Time. 

This  eourt  has  been  referred  to  no  instance  In  which  the  court  has  held 
that  the  lapse  of  time  was  the  test  of  the  admissibility  of  such  supporting 
testimony,  but  instances  have  been  cited  in  which  the  sustaining  evidence 
related  to  conversations  or  statements  made  by  the  witness  subsequent  to 
the  impeaching  statement.  Following  Baldwin  v.  State,  199  S.  W.  Rep.,  468, 
and  other  cases.    Taylor  v.  State,  330. 
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Leading  Qnestioii. 

Where  the  question  propounded  by  the  district  attorney  as  to  whether 
the  land  was  plowed  to  the  end  of  the  row  could  not  be  termed  a  leading 
question,  and  the  bill  failed  to  show  any  attendant  facts  or  circumstance* 
that  led  up  to  this  inquiry,  there  was  no  reversible  error.  Charles  r.  State. 
233. 

Iiegislatiye  Intent.     See  Statutes  Construed,  5. 

Letters.    See  Name;  Manslaughter,  3. 

Liberty  of  Speech. 

The  State  would  not  have  the  power  to  interdict  the  use  of  the  forbidden 
language  except  in  the  exercise  of  the  police  power,  but  in  the  exercise  cf 
that  power  it  could  forbid  the  uttering  of  the  disloyal  language  in  the 
presence  of  any  person,  whether  a  citizen  of  the  United  States  or  pot,  pro- 
vided only,  that  it  wos  done  in  the  State  of  Texas  under  circumstances 
reasonably  calculated  to  provoke  a  breach  of  the  peace;  but  on  rehearing 
the  court  is  convinced  that,  giving  the  language  used  in  the  statute  its  true 
meaning,  it  could  not  be  held  to  denounce  a  breach  of  the  peace,  but  that 
its  purport  is  to  denounce  as  a  felony  the  use  of  the  disloyal  language  de- 
scribed, which  is  contrary  to  the  Bill  of  Rights  guaranteeing  every  person 
liberty  of  speech.    Ex  parte  Meckel,  120. 

Limitation  of  Argument. 

Where,  the  requested  charges  were  fully  covered  by  the  main  charge 
of  the  court,  and  the  limitation  placed  upon  the  argument  of  the  attorneys 
was  not  unreasonable,  there  was  no  reversible  error.    Earnest  v.  State,  651. 

Live  Stock  Sanitary  Commission.     See  Quarantine. 

1.  Where,  upon  trial  of  a  violation  of  the  quarantine  established  by  the 
Live  Stock  Sanitary  Commission,  the  record  on  appeal  showed  that  there 
was  no  proof  that  such  quarantine  had  been  established,  the  conviction  can- 
not be  sustained.  Following  Tyrel  v.  State,  44  S.  W.  Rep.,  159.  Dodson  v. 
State,  152. 

2.  The  authority  to  make  rules  is  given  by  the  Legislature  to  the  Live 
Stock  Sanitary  Commission,  but  it  is  not  given  authority  to  transfer  this 
power  to  its  inspector,  and  the  power  to  arbitrarily  discriminate  conferred 
by  the  Commission  upon  its  agent,  in  the  rule  mentioned,  does  not  find 
support  in  the  Statute  upon  which  the  Commission  purports  to  act,  and  if 
it  were  so  found,  it  would  be  opposed  to  the  fundamental  law  which  for- 
bids the  denial  to  any  individual  of  the  equal  protection  of  the  law.  Ex 
pcrte  Leslie,  476. 

Local  Option.    See  Livestock  Sanitary  Commission,  1;   Statutes  Construed  6. 

Lost  Property.    See  Possession,  1. 

Malicious  Mischief. 

1.  In  this  character  of  offense,  the  question  of  title  or  ownership  is  not  the 
pivotal  question,  and  the  question  is  one  of  actual  possession  of  the  fence 
alleged  to  be  injured,  and  the  evidence  must  be  confined  to  possession  rather 
than  ownership.  Following  Arbuthnot  v.  State,  38  Texas  Crim.  Rep.,  509, 
and  other  cases,  and  where  all  the  evidence  showed  in  the  instant  case  that 
appellant  had  been  occupying  the  premises  and  was  in  actual  possession  at 
the  time,  and  that  the  prosecuting  witness  had  never  occupied  this  land 
upon  which  the  fence  stood  at  any  time,  but  simply  claimed  title  to  same, 
the  conviction  could  not  be  sustained.    Bray  v.  State,  146. 

2.  Where  defendant  was  charged  in  one  count  with  wilfully  killing  an  ani- 
mal with  intent  to  injure  the  owner,  and  in  another  that  he  killed  the  same 
wilfully  and  needlessly,  and  there  was  no  evidence  to  sustain  either  of 
these  counts,  and  defendant  could  only  have  been  guilty,  if  at  all,  under  an- 
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other  Article  of  the  Penal  Code,  the  conviction  could  not  be  sustained. 
Choate  v.  State,  328. 

3.  Upon  trial  of  malicious  mischief  in  injuring  an  automobile,  the  de- 
fendant, in  the  instant  case,  should  have  been  permitted  to  introduce  tes- 
timony as  to  the  quantity  of  intoxicating  liquor  he  had  been  drinking  and 
that  he  was  in  a  state  of  temporary  insanity  at  the  time,  in  mitigation  of 
punishment,  under  Article  41,  C.  P.;  and  it  was  also  reversible  error  to 
refuse  the  requested  charge  on  this  phase  of  the  case,  as  the  act  of  the 
defendant  to  become  criminal  must  have  been  wilfully  and  maliciously  done 
Haag  V.  State,  604. 

Malice.     See  Motive,  4. 

Manslaughter.    See  Adequate  Cause;    Charge  of  Court,  9,  11;    Murder,  4,  5; 
Provoking  Difficulty;    Sufficiency  of  EJvidence,  6. 

1.  Where,  upon  trial  of  murder,  the  court's  charge  on  manslaughter  was 
quite  broad  in  instructing  the  jury  to  consider  all  the  acts  and  words  of  the 
deceased  in  determining  whether  adequate  cause  existed,  there  was  no  error 
in  refusing  to  submit  the  requested  charges  which  singled  out  particular 
parts  of  the  evidence  and  others  referring  to  the  question  of  cooling  time. 
Following  Ham  v.  State.  98  S.  W.  Rep.,  877.    Patterson  v.  State,  95. 

2.  Where,  upon  trial  of  murder  inflicting  the  death  penalty,  the  evidence 
showed  that  two  shots  were  fired  by  defendant  at  the  deceased,  and  defend- 
ant's testimony  showed  that  after  he  had  fired  the  first  shot  in  self-defense, 
the  deceased  kept  advancing  and  he  fired  the  second  shot  after  reloading, 
and  that  deceased  fell  at  the  second  shot,  as  the  testimony  of  the  State  show- 
ed that  the  first  shot  felled  the  deceased  and  the  second  shot  was  fired  after 
he  was  down,  etc.,  the  court  should  have  instructed  on  the  law  of  cooling 
time  as  between  the  firing  of  the  first  and  second  shots  and  given  a  proper 
charge  on  manslaughter,  under  this  phase  of  the  case.  Following  Lagrone 
V.  State,  84  Texas  Crim.  Rep.,  609,  209  S.  W.  Rep.    Anderson  v.  State,  242. 

3.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  appel- 
lant complainel  of  the  action  of  the  trial  court  in  refusing  to  admit  in  evidence 
two  certain  letters  which  were  admittedly  written  to  his  wife  by  a  witness 
for  the  State,  to  show  the  animus  of  said  witness,  but  the  record  disclosed 
no  such  animus,  there  was  no  reversible  error.  Besides,  the  conviction  is 
sustained  by  the  testimony  of  a  number  of  other  State's  witnesses,  and  there 
Is  no  reversible  error.     Batts  v.  State,  254. 

4.  Where,  upon  appeal  from  a  conviction  of  murder,  the  record  showed 
that  defendant  was  acting  with  others  throughout  the  transactions,  he 
having  a  shot-gun  and  they  a  rifle  and  a  pistol,  and  there  is  no  showing 
that  his  companions  acted  in  self-defense,  or  any  evidence  raising  man- 
slaughter as  to  either  of  them,  and  the  fact  being  that  deceased  was  killed 
by   one  of  said  companions,  and   the  testimony  of  defendant  himself  ex- 

-eluding  the  issue  of  manslaughter,  there  was  no  error  in  the  court's  failure 
to  charge  thereon,  and  there  is  no  reversible  error.    Grissom  v.  State,  465. 

5.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
evidence  was  sufficient  to  support  the  conviction,  under  a  proper  charge  of 
the  court,  there  is  no  reversible  error.    Kincaid  v.  State,  639. 

Marriage. 

Upon  trial  of  seduction  there  was  no  error  in  the  court's  charge  that 
it  would  be  immaterial  that  no  definite  time  was  fixed  or  agreed  upon  for 
the  marriage  of  the  parties.     Klepper  v.  State,  597. 

Measurements  of  Tracks. 

Where  the  main  objection  was  that  there  was  no  proper  predicate  laid 
and  proper  measurements  made  of  the  tracks  to  introduce  testimony  of 
tracks  corresponding  to  those  of  defendant  and  his  companion,  but  the  rec- 
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ord  showed  to  the  contrary,  and  that  the  tracks  were  easily  Identified  upon 
the  ground,  there  was  no  reversible  error.    Charles  t.  State,  233. 

Mental  Condition. 

Where  upon  trial  of  malicious  mischief  the  evidence  showed  that  short- 
ly prior  thereto  the  defendant  had  received  a  blow  upon  his  head  which 
had  rendered  him  unconscious  or  so  deranged  his  mind  that  it  was  not 
capable  of  forming  the  evil  intent  necessary  in  this  offense,  it  was  reversible 
error  to  refuse  the  requested  charge  on  said  phase  of  the  case.  Haag  v. 
State,  604. 

Mercantile  Establishments.    See  Restaurant 

Misconduct  of  Jury.    See  Reference  to  Former  Trial. 

1.  Where  the  issue  involved  with  reference  to  the  misconduct  of  the  jury 
was  one  of  fact,  the  finding  of  the  trial  Judge  thereon  will  not  be  disturbed 
unless  It  is  made  clear  that  it  is  contrary  to  the  evidence.  Following: 
Douglas  V.  State,  58  Texas  Crim.  Rep.,  122,  and  other  cases.  Reese  v.  State, 
245. 

2.  Where  the  motion  for  new  trial  supported  by  affidavit  made  it  appear 
that  the  jury  in  their  retirement  were  informed  that  defendant's  co-defend- 
ant had  been  con\icted  of  the  same  offense,  and  was  discussed  by  members 
of  the  jury  before  they  arrived  at  the  verdict,  or  reached  the  conclusion  that 
defendant  was  guilty,  a  new  trial  should  have  been  granted.  Following 
initt  V.  State,  49  Texas  Crim.  Rep.,  202,  and  other  cases.  Hilliard  v.  State, 
416. 

3.  Where,  upon  trial  of  theft  of  cattle,  the  jury,  in  their  retirement  al- 
luded to  and  discussed  defendant's  failure  to  testify,  the  same  was  rever- 
sible error.  Following  Boozer  v.  State,  198  S.  W.  Rep.,  295,  and  other  cases. 
Rabe  v.  State,  497. 

4.  Where,  upon  appeal  from  a  conviction  of  theft  of  sheep,  defendant's 
complaint  as  to  the  misconduct  of  the  jury  in  an  illusion  to  defendant's 
failure  to  testify  was  simply  a  casual  allusion,  and  was  manifestly  not 
against  the  accused,  there  was  no  reversible  error.  Following  Cooper  v. 
State,  72  Texas  Crim.  Rep.,  266.    Wilson  v.  State,  538. 

Misdemeanor.    See  Accomplice,  3;    Principals,  3;    Sentence,  1. 

1.  Application  for  writ  of  habeas  corpus  in  misdemeanor  cases  should  be 
made  to  the  County  Judge  of  the  County  in  which  the  applicant  resides.  Fol- 
lowing Ex  parte  Lambert,  37  Texas  Crim.  Rep.,  435,  and  other  cases.  Ex 
parte  Smallwood,  268. 

2.  Where  the  evidence  raised  the  issue  that  if  there  was  any  fraudulent  in- 
tent, it  only  extended  to  an  amount  of  money  under  the  value  of  fifty  dol- 
lars, the  court  should  have  submitted  the  requested  charge  on  said  phase  of* 
the  case.  Following  Loving  v.  State,  44  Texas  Crim.  App.,  375,  and  other 
cases.     Herberg  v.  State,  439. 

Moral  Turpitude. 

1.  Where  the  defendant  complained  of  the  refusal  of  the  trial  court  to 
permit  proof  that  assaulted  party  who  was  a  State's  witness  was  a  common 
thief,  but  the  record  showed  that  all  defendant  attempted  to  show  by  a 
certain  witness  was  that  while  said  party  worked  for  him  some  lumber 
was  stolen,  there  was  no  reversible  error.    Hahn  v.  State,  22. 

2.  Where,  upon  trial  of  robbery,  it  was  shown  that  the  defendant  had 
been  charged  or  convicted  of  other  offenses,  and  the  court  in  his  charge  limit, 
ed  said  testimony  to  the  credibility  of  the  defendant,  after  his  attention 
had  been  called  to  his  omission  to  do  so,  there  was  no  reversible  error. 
Fitzgerald  v.  State.  34. 
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3.  Where,  upon  trial  of  theft,  defendant  testified  in  his  own  behalf,  there 
was  no  reversible  error  in  permitting  State's  counsel,  on  cross-examination, 
to  show  that  defendant  was  under  indictment  in  two  other  felony  cases, 
although  there  may  have  been  suspended  sentence  therein,  or  even  if  he  had 
been  acquitted.    Parkinson  v.  State,  176. 

Motion  for  New  TriaL    See  Verdict  by  Lot. 

1.  Where  the  bill  of  exceptions  containing  the  evidence  aduced  on  mo- 
tion for  new  trial  was  filed  after  the  adjournment  of  the  term  of  the  trial 
court,  the  same  cannot  be  considered  on  appeal.    Hart  v.  State,  55.. 

2.  A  bill  of  exception  taken  to  the  overruling  of  a  motion  for  a  new  trial 
will  not  suffice  to  bring  up  for  review  proceedings  had  upon  the  trial,  to 
which  exceptions  should  have  been  taken  at  the  time  of  their  occurrence. 
Miller  v.  State,  59  Texas  Crim.  Rep.,  249,  and  other  cases.  Watson  v.  State, 
189. 

3v  Where  the  testimony  expected  from  the  absent  witness  was  that  the 
defendant  had  been  told  by  him  that  the  deceased  had  threatened  to  run  him 
«Lway  from  the  dance  which  was  merely  cumulative.  Held,  to  Justify  an  an- 
nullment  of  the  verdict  there  must  be  a  reasonable  probability  that  with  the 
presence  of  the  absent  witness  a  verdict  more  favorable  to  the  defendant 
would  have  resulted.  Following  Covey  v.  State,  23  Texas  Crim.  App.,  388, 
and  other  cases;  and  the  motion  not  being  supported  by  the  affidavit  of  the 
absent  witness,  and  there  being  no  showing  that  the  trial  court  abused  his 
discretion,  there  was  no  reversible  error.    Bocknight  v.  State,  428. 

Motion  to  Postpone. 

Where  tne  alleged  motion  to  postpone  or  continue  the  case  was  not 
sworn  to  by  defendant  or  anyone*  else,  the  same  cannot  be  considered ;  be- 
sides, this  should  have  been  reserved  by  bill  of  exceptions.  Wallace  v. 
State,  527. 

Motion  to  Quash. 

A  motion  to  quash  the  indictment  comes  too  late  when  made  for  the 
first  time  in  the  Court  of  the  County  to  which  the  venue  has  been  changed, 
following  Fitzgerald  v.  State,  recently  decided,  and  other  cases.  It  muse 
be  presumed  that  the  motion  to  quash  was  overruled  by  the  operation  of  law 
at  the  end  of  the  term;  moreover,  the  indictment  is  good  and  the  contention 
that  it  fails  to  allege  that  the  injured  party  was  a  female  is  not  well  taken. 
Scitem  v.  State,  112. 

Motion  to  Belnstate. 

The  jurisdiction  of  this  court  over  its  judgments  ceases  at  the  expi- 
ration of  the  term,  but  it  seems  under  the  statute  that  it  would  extend,  or 
might  extend,  beyond  its  termination  by  reason  of  the  fifteen  days  after  the 
rendition  of  the  judgment  or  the  adjournment  of  the  term;  and,  wher6 
the  motion  to  re-instate  was  filed  more  than  thirty  days  after  the  rendition 
of  the  judgment,  and  after  the  adjournment  of  the  term  of  this  court,  the 
same  came  too  late  and  cannot  be  considered,  and  the  certiorari  cannot  be 
legally  awarded.    Thompkins  v.  State,  502. 

Motive.  See  Co-Conspirator;  Declarations  and  Acts  of  Defendant,  15;  De- 
fendant's Financial  Condition;  EJvidence,  14;  Other  Offenses;  Prin- 
cipals  not  Named  In  Indictment. 

1.  Upon  trial  of  murder,  there  was  no  error  in  admitting  testimony  with 
reference  to  the  jewelry  found  in  the  room  where  the  killing  occured  and 
the  value  of  the  same,  the  search  for  it  being  made  in  the  presence  and  at 
the  request  of  the  defendant,  and  this  although  he  may  have  been  under 
arrest;  the  jewelry  being  found  and  there  being  a  question  that  on  account 
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of  defendant's  financial  condition  he  killed  the  deceased  to  obtain  this 
Jewelry  for  the  relief  of  same;  besides,  this  was  a  physical  fact  subject  to 
investigation.    Hart  v.  State,  55. 

2.  Where,  upon  trial  of  theft  of  a  hog  it  was  shown  that  the  slaughtered 
carcasses  of  four  hogs  were  found  hanging  in  the  smokehouse  of  defendant 
while  the  officers  attempted  to  make  a  search  of  the  premises  and  defendant 
personally,  and  that  some  other  parties  immediately  drew  their  pistols  and 
began  shooting  at  the  officers  and  members  of  the  searching  party,  such  facts 
were  admissible  in  evidence;  besides  the  bill  of  exceptions  was  defective. 
Foylowing  Mitchell  v.  State,  Texas  Crim.  Rep.,  a?.     Griffin  v.  State,  194. 

8.  Where,  on  trial  of  assault  to  murder  and  a  conviction  of  aggravated  as- 
sault, there  was  no  error  in  admitting  testimony  that  on  account  of  the 
previous  difficulty  the  defendant  was  discharged  from  the  railway  service 
and  had  conceived  malice  toward  the  prosecuting  witness.  Mayes  v.  State, 
512. 

4.  Where,  upon  appeal  from  a  conviction  of  manslaughter,  appellant  con- 
tended that  the  admission  of  testimony  that  a  short  time  before  the  fatal 
difficulty  he  cut  the  rubber  tires  of  the  buggy  belonging  to  deceased,  etc., 
was  reversible  error,  but  there  seemed  no  question  from  the  record  but  that 
such  testimony  was  admissible  upon  the  issue  of  malice,  and  to  show  de- 
fendant's state  of  mind  towards  the  deceased,  there  was  no  reversible  error. 
Hollman  v.  State,  576. 

5.  Upon  trial  of  defendant  as  an  accomplice  for  the  murder  of  his  wife, 
there  was  no  error  in  introducing  the  conversation  had  between  the  wit- 
ness on  one  side,  and  the  defendant  and  another  on  the  other,  some  time 
prior  to  the  marriage  of  defendant  and  deceased;  the  proof  further  show- 
ing that  some  time  during  the  following  year  defendant  got  a  divorce  from 
his  wife,  and  a  few  months  thereafter  married  the  deceased,  who  was  an 
old,  wealthy  woman;  appellant  being  a  young  man,  and  that  very  soon 
thereafter  he  came  into  possession  of  large  sums  of  money  from  deceased, 
etc.     Sapp  V.  State,  606. 

Motor  Vehicle..  Insufficiency  of  E^vidence,  2. 

Murder.  See  Burden  of  Proof;  Charge  of  Court,  2,  5,  9.  11,  12,  14,  15; 
Circumstantial  Evidence,  3;  Clothes  of  Deceased;  Conspiracy;  Con- 
duct of  Defendant;  Continuing  Danger;  Declarations  and  Acts  of 
Defendant;  Declarations  of  Co-Conspirators;  Evidence,  1,  2,  12,  16, 
18;  Identification,  4;  Imputing  Crime  to  Another;  Insult  to  Female 
Relative;  Justifiable  Homicide;  Manslaughter;  Self-Defense;  Special 
Venire;  Physical  Testimony;  Provoking  Difficulty;  Sufficiency  of 
Ev.,  1,  2,  6,  11,  12,  14;  Supporting  Testimony;  Purpose  of  Deceased; 
Reproduction  of  Testimony. 

1.  Upon  trial  of  murder  there  was  no  error  in  permitting  the  sheriff  to  re- 
produce the  testimony  of  defendant  given  on  a  former  trial  to  the  effect 
that  he,  the  defendant,  shot  deceased  twice  with  a  shotgun.  Henry  v.  State, 
148. 

2.  Where,  upon  trial  of  murder  and  a  conviction  of  said  offense,  the  evi- 
dence supported  the  conviction,  there  is  no  reversible  error.  Watson  v. 
State,  189. 

3.  Where,  upon  trial  of  murder  the  testimony  of  the  accomplice  was  cor- 
roborated by  the  son  of  the  deceased,  who  saw  both  said  companion  and  de- 
fendant at  the  place  of  the  shooting,  and  testified  that  defendant  was  armed 
with  a  gun  that  fired  the  fatal  shot,  and  also  by  the  sheriff,  with  reference 
to  the  measurement  of  tracks,  etc.,  the  conviction  was  sustained,  although 
the  testimony  of  the  defendant  showed  that  he  was  not  present,  etc.,  and 
the  matter  was  a  question  of  fact  for  the  Jury.    Charles  v.  State,  233. 

4.  Where,  upon  trial  of  murder  infiicting  the  death  penalty,  the  court 
instructed  the  jury  on  the  law  of  murder,  manslaughter  and  self-defense,  but 
the  record  on  appeal  showed  that  there  was  evidence  that  the  defendant 
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fired  two  shots  in  self-defense,  although  the  State's  testimony  showed  that 
the  deceased  fell  immediately  after  the  first  shot  and  that  defendant  fired 
the  second  shot  after  deceased  fell,  the  court  should  have  charged  on  man- 
slaughter and  have  informed  the  jury  of  the  grade  of  defendant's  oftense  in 
the  event  they  should  believe  that  the  first  shot  was  fired  in  self-defense, 
although  the  second  shot  was  fired  after  the  danger  real  or  apparent,  to 
defendant  had  ceased,  as  there  was  evidence  from  which  the  jury  might 
have  concluded  that  the  homicide  occurred  in  a  sudden  passion  aroused  by 
adequate  cause.  Following  Ross  v.  State,  53  Texas  Grim.  Rep.,  279,  and 
other  cases.    Anderson  v.  State,  242. 

5.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  evi- 
dence showed  that  the  case  was  not  one  of  justifiable  homicide,  and  that 
defendant's  conduct  deprived  him  of  the  right  of  perfect  self-defense — by 
provoking  the  deceased  by  defendant's  own  unlawful  act,  and  that  the  de- 
ceased was  in  the  right  when  he  was  killed  in  trying  to  protect  his  home 
and  his  family,  there  was  no  error  in  the  court's  refusal  to  charge  on  perfect 
self-defense.  Following  Wells  v.  State,  63  Texas  Grim.  Rep.  618  and  other 
cases.    Brown  v.  State.  261. 

6.  Where,  upon  trial  of  murder,  ks  an  accomplice,  the  State  introduced  a 
number  of  letters  written  to  the  State's  witness,  who  was  alleged  to  have 
acted  as  principal,  in  which  appellant  advised  her  to  poison  the  deceased, 
according  to  the  interpretation  of  said  letters,  held  that  the  defendant 
would  not  be  responsible  for  her  acts  unless  they  reflected  his  intention 
and  his  meaning  must  be  ascertained  by  the  jury  from  the  letters  in  the 
light  of  the  surrounding  circumstances,  and  her  opinion  that  the  language 
had  a  meaning  other  than  its  purport  could  not  be  used.    Ochoa  v.  State,  318. 

7.  Where,  upon  trial  of  murder  assessing  a  life  sentence  in  the  peniten- 
tiary, the  evidence,  although  conflicting,  was  sufficient  to  sustain  a  convic- 
tion, the  judgment  will  not  be  disturbed.     Woods  v.  State,  354. 

8.  Upon  trial  of  murder  it  was  reversible  error  to  admit  in  evidence  the 
declarations  of  defendant  made  some  time  during  the  day  of  the  homicide 
that  he  would  kill  a  man  before  he  would  be  done  that  way,  and  that  there 
was  no  reason  to  believe  or  suspect  that  defendant,  at  the  time  that  he  made 
the  declaration,  was  referring  to  the  deceased,  and  that  it  had  since  been 
learned  that  defendant  was  referring  to  another  man,  the  burden  being  up- 
on the  State  to  show  that  the  deceased  was  meant  or  included.  Following 
Fuller  V  State,  54  Texas  Grim.  Rep.,  454,  and  other  cases.  Briscoe  v. 
SUte,  375. 

•)  Upon  trial  of  murder,  there  was  no  error  In  admitting  testimony  that 
on  the  evening  of  the  killing  defendant  said  that  he  was  going  to  kill  de- 
ceased and  that  he  had  taken  out  another  party  to  kill  him  and  that  he  had 
just  talked  him  out  of  it;  the  court  withdrawing  the  latter  declaration  as  to 
the  third  party.  Following  Roberts  v.  State,  48  Texas  Grim.  Rep.,  210,  and 
ether  cases.    Redwine  v.  State,  387. 

10.  Where,  upon  trial  of  murder,  defendant  introduced  evidence  that  de- 
ceased bore  the  general  reputation  of  a  violent  and  dangerous  man.  and  in 
his  testimony  related  various  conversations  with  the  deceased  in  which  the 
latter  had  told  him  of  difficulties  in  which  he  had  been  engaged  and  in 
which  he  had  been  the  aggressor,  naming  some  of  the  parties,  there  was  no 
error  on  cross-examination  by  State's  counsel  to  ask  witness  whether  he  had 
the  persons  in  attendance  upon  the  court,  to  which  the  defendant  answered 
in  the  negative.  Distinguishing  Glifton  v.  State,  46  Texas  Grim..  Rep.,  18. 
Messimer  v.  State,  403. 

11.  Where,  upon  Ifial  of  murder  and  a  conviction  of  manslaughter,  the 
evidence  was  sufficient  under  a  proper  charge  of  the  court  to  sustain  the 
conviction,  there  was  no  reversible  error.  Wagley  v.  State,  504. 

12.  Where,  upon  trial  of  murder  by  causing  the  deceased  to  drink  whiskey 
containing  strychnine  poison,  the  evidence  was  wholly  circumstantial,  and 
not  sufficient  to  establish  a  conspiracy  claimed  by  the  State  between  de- 
fendant and  others,  and  in  view  of  the  defendant's  exculpatorv  ^statement 
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in  his  alleged  confession,  the  evidence  was  insufficient  to  sustain  the  con- 
viction, there  is  reversible  error.  Following  Pratt  v.  State,  50  Texas  Crim. 
Rep..  227,  and  other  cases.    Baugus  v.  State,  551. 

13.  Where  the  judge  in  the  county  of  the  prosecution  changed  the  venue 
of  a  murder  case  on  his  own  motion  to  a  county  of  another  district,  with 
the  consent  of  defendant,  on  account  that  a  trial  alike  fair  to  the  State 
and  the  defendant  could  not  be  had  in  the  county  where  the  Indictment 
was  found,  and  defendant  did  not  reserve  a  bill  of  exceptions  as  authorized 
under  Article  634,  C.  C.  P..  at  the  time  the  order  of  change  of  venue  was 
made,  but  made  a  plea  to  the  jurisdiction  in  the  county  to  which  the  venue 
was  changed,  there  was  no  error  in  overruling  said  plea  and  motion.  Sapp 
V.  State,  606. 

Multllatlng  and  Destroying  Documents,  etc. 

The  destruction  of  certain  answers  in  writing  to  certain  questions  pre- 
pared by  the  Superintendent  of  Public  Instruction  which  were  required  by 
law  to  be  kept  by  an  officer  within  this  State  are  comprehended  in  the  terms 
of  Article  943,  Vernon's  Penal  Code,  and  when  delivered  to  an  employee  of 
said  State  Superintendent  the  same  were  thereafter  in  said  officer's  keeping 
and  the  destruction  of  same  was  an  ofFense  under  said  article,  and  the  al- 
legation in  the  indictment  substantially  following  the  language  of  said 
Article  is  sufficient.    Smith  v.  State,  219. 

Name. 

With  reference  to  the  testimony  of  the  witness,  touching  the  identity 
of  the  person  called  "Coy"  in  the  letter  of  February  2nd,  1919,  the  trial 
court  was  warranted  in  its  admission,  for  the  reason  that  the  witness  says 
that  in  a  previous  conversation  appellant  had  arranged  to  refer  to  his  son  as 
"Coy."    Ochoa  v.  State,  ai8. 

Name  of  District  Court. 

Where  it  was  urged  in  appellant's  motion  for  rehearing  that  the  cause 
should  be  reversed  because  the  District  Court  of  Kaufman  County,  in  its 
order  changing  the  venue,  designated  the  court  to  which  the  cause  was 
sent,  as  Criminal  District  Court.  Place  No.  2,  Dallas  County,  while  the 
statute  named  said  court  "Criminal  District  Court  No.  2,  Dallas  County," 
and  that  the  use  of  the  word  "Place"  in  the  order  changing  the  venue 
would  be  feuch  misdescription  of  the  court  to  which  the  case  was  sent  as 
to  be  fatal.  Held:  that  this  contention  is  untenable;  besides,  such  plea  to 
the  jurisdiction  should  have  been  made  in  the  court  from  which  the  venue 
was  changed.  Following  Krebs  v.  State.  8  Texas  Crim.  App..  1,  aJid  Dther 
cases.     Haley  v.  State,  519. 

Name  of  Injured  Party. 

In  the  absence  of  a  statement  of  facts,  the  motion  to  quash  on  the 
grounds  that  the  check  or  draft  alleged  to  have  been  forged  was  described 
as  the  act  of  J.  Bickerell,  whereas  the  name  of  J.  W.  Bicknell  is  signed  to 
the  instrument  Introduced  in  evidence,  and  that  there  is  a  variance  be- 
tween the  names  alleged  and  proved  cannot  be  considered  on  appeal.  Wal- 
lace V.  State,  527. 

Names  of  Persons  Injured.    See  Pleading,  2  . 

Names  of  Persons  Injured  by  Motor  Vehicle. 

Where,  upon  trial  of  a  violation  of  an  Act  of  the  Thirty-flfth  Legislature 
defining  unlawful  driving  of  persons  in  control  or  charge  of  any  motor 
vehicle  upon  the  public  highway,  etc.,  the  information  failed  to  allege  the 
names  of  the  persons  alleged  to  have  been  injured,  the  same  was  bad  on 
motion  to  quash.     Pinion  v.  State,  86.  (  ^ r^r^^\r^ 
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Narration  of  Fact.     See  Theft  of  Automobile,  2. 
Newly  Discovered  Evidence. 

1.  Where  the  judgment  is  reversed  and  the  cause  remanded  the  assign- 
ment touching  newly  discovered  evidence  need  not  be  considered.  Ochoa 
V.  State,  318. 

2.  Where  the  alleged  newly  discovered  evidence  was  of  an  impeaching 
character,  and  besides,  must  have  been  known  to  the  defendant's  counsel, 
there  was  no  error  in  overruling  the  motion  for  a  new  trial.  Following 
Black  V.  State,  71  Texas  Crim.  Rep.,  621.     Redwine  v.  State,  387. 

3.  Where,  the  motion  for  new  trial,  on  the  ground  of  newly  discovered 
eyidence.  was  not  supported  by  affidavit  of  the  alleged  witness,  the  same 
cannot  be  considered.     Shrum  v.  State,  486. 

4.  Where  the  alleged  newly  discovered  evidence  could  have  been  obtained 
on  the  trial,  and  besides,  the  same  was  immaterial  or  insufficient  to  produce 
a  different  result,  there  was  no  error  in  overruling  a  motion  for  new  trial 
on  that  ground.     Berry  v.  State,  559. 

5.  Where  it  was  not  known  to  the  defense  at  the  time  of  the  trial  thai 
the  chief  State's  witness  was  a  convict,  and  said  witness  declared  on  the 
stand  that  he  was  never  convicted  in  his  life,  and  it  became  known  there- 
after that  he  was  a  convicted  felon  and  that  his  testimony  on  the  trial  was 
most  material,  and  that  he  had  perjured  himself  by  stating  that  he  was  not 
a  convict,  a  new  trial  should  have  been  granted.     Barber  v.  State,  585. 

6.  Where  the  supporting  aflWavits  to  the  motion  for  new  trial,  on  account 
of  newly  discovered  evidence,  were  sworn  to  before  one  of  defendant's  attor- 
?ieys,  they  cannot  be  considered  on  appeal.     Steele  v.  State,  588. 

Notice.     See  Due  Process  of  Law. 

Notice  of  Appeal. 

The  jurisdiction  of  this  court  does  not  attach  in  the  absence  of  a  notice 
of  appeal.  C.  C.  P.,  Art.  915.     Williams  v.  State,  180. 

Number  of  Engine  on  Gar. 

There  was  no  error  in  admitting  the  owner  of  the  alleged  stolen  car 
to  testify  that  the  number  of  the  engine  of  the  car  found  in  possession  uf 
defendant  was  about  a  million  above  the  number  on  engines  then  put  out  by 
Mr.  Ford;   the  case  being  one  of  circumstantial  evidence.    Berry  v.  State,  559. 

Oath  Administered  to  Jury.     See  Jury  and  Jury  Law,  1. 

1.  Where,  upon  trial  of  felony  theft  the  following  oath  was  administered 
to  the  jury:  "You  and  each  of  you  solemnly  swear  that  in  the  case  of  the 
State  of  Texas  against  G.  W.  Crisp,  the  defendant,  you  will  a  true  verdict 
render  according  to  the  law  and  the  evidence,"  leaving  out  the  words  *'So 
help  me  God,"  as  provided  in  Article  714,  Vernon's  C.  C.  P.,  the  same  was 
not  such  an  oath  as  is  required  by  said  article,  and  same  was  reversible 
error,  although  not  objected  to  at  the  time  the  oath  was  administered.  Fol- 
lowing Arthur  v^.  State,  3  Texas  403,  and  other  cases.     Crisp  v.  State,  137. 

2.  Where,  upon  trial  of  murder,  the  oath  administered  to  the  jury  was  not 
in  the  form  of  the  oath  prescribed  by  the  Statute,  the  same  was  unauthorized 
and  the  conviction  thereunder  is  a  nullity.     Henry  v.  State,  148. 

3.  Where  it  affirmatively  appeared  by  bill,  of  exceptions  that  none  of  the 
jurors  trying  the  case  were  sworn  as  is  required  by  the  .statutes,  and  the 
words  "So  help  me  God"  were  omitted,  the  same  was  reversible  error,  under 
Article  714.  C.  C.  P.,  and  said  oath  cannot  be  waived  as  contended  for  by 
the  State.   Huey  v.  State,  248. 

Objections  in  Limine.     See  Rule  Stated,  2. 

Objections  to  Charge  of  Court. 

In  the  absence  of  objection  taken  to  the  charge  of  the  court  before  the 
argument  of  counsel,  exceptions  thereafter  come  too  late  and  will  not  be 
considered  on  appeal.     Watson  v.  State,  189.  ,  -  . 
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Occupation.     See  Intoxicating  Lfquors;    Unknown  Purchaser. 

1.  Where,  upon  trial  of  pursuing  the  occupation  of  selling  Intoxicating 
liquors  in  local  option  territory,  the  application  for  continuance  showed  a 
want  of  diligence  and  did  not  show  the  materiality  of  the  absent  testimony, 
there  was  no  error  in  overruling  same.     Mann  v.  State,  142. 

2.  Where,  upon  trial  of  pursuing  the  occupation  of  selling  intoxicating 
liquors  in  local  option  territory,  the  evidence  was  insufficient  to  sustain  the 
same,  the  same  was  reversible  error.  Following  Gearhart  v.  State,  81  Texas 
Grim.  Rep.,  540,  and  other  cases,     mam  v.  State,  190. 

Open  Venire.    See  Gommon  Law. 

Opinion  of  Jurors.    See  Disqualification  of  Jurors;    Jury  and  Jury  Law,  7. 

Opinion  of  Witness. 

Where  defendant  objected  that  certain  testimony  with  reference  to  what 
happened  was  simply  an  opinion  of  the  witness,  but  the  bill  of  exceptions 
was  too  meager  to  enable  this  court  to  decide  whether  or  not  the  testimony 
was  admissible  or  hurtful,  there  was  no  reversible  error.  Messimer  v.  State« 
403. 

Order  of  Evidence. 

1.  The  order  of  testimony  is  not  fixed  by  iron-clad  rules  under  our  prac- 
tice, and  is  confined  largely  to  a  discretion  of  the  trial  courts  and  their 
actions  will  not  be  disturbed  unless  by  some  unusual  variance  from  the  cus- 
tomary procedure  some  injury  appears  probable,  which  is  not  the  fact  in 
the  instant  case.    Barnard  v.  State,  365. 

2.  The  rule  that  the  conspiracy  must  be  established  bef(M*e  declarations 
of  co-conspirators  are  admissible  against  the  accused  no  longer  obtains  in 
this  State,  nor  does  the  order  in  which  evidence  to  show  the  conspiracy  is 
admitted  afTect  its  admissibility.  Following  Nelson  v.  State,  43  Texas  Grim. 
Rep.,  563.  and  other  cases.  And  the  declarations  of  both  the  conspirators, 
the  one  who  was  not  named  in  the  indictment  and  the  one  who  was,  were 
admissible  in  evidence.  Davidson,  Presiding  Judge,  and  Morrow,  Judge, 
assenting  qualifiedly.     Sapp  v.  State,   606. 

Original  Taking. 

Where,  in  a  motion  for  rehearing,  appellant  contended  that  the  evi- 
dence was  insufficient  that  the  alleged  property  in  question  was  taken  by 
anyone,  but  the  record  showed  that  it  was  sold  under  defendant's  direction 
and  that  he  got  the  benefit  of  the  same,  there  was  no  reversible  error. 
Berdell  v.  State,  310. 

Other  Acts  of  Sexual  Intercourse.     See  Incest,  1. 

The  appearance  and  condition  of  prosecutrix  becomes  material  where 
there  is  a  denial  of  the  fact  of  carnal  intercourse,  and  the  testimony  of 
physicians  and  experts  is  always  admissible  to  show  such  facts  and  con- 
ditions, as  render  intercourse  with  someone  likely;  and  in  all  the  cases 
where  evidence  of  other  acts  of  carnal  intercourse  between  the  parties  would 
tend  to  shed  light  upon  the  condition  and  facts  testified  to  by  the  physician, 
such  testimony  of  other  acts  of  carnal  intercourse  between  the  parties  is 
admissible.    Anderson  v.  State,  230. 

Other  Jurisdiction. 

Many  of  the  cases  cited  by  appellant  are  decisions  in  states  in  which 
the  statute  defining  robbery  confines  the  taking  to  the  person,  but  the  Texa^ 
Statute  supra  extends  to  the  possession  as  well  as  the  person,  and  the  al- 
leged owner  not  having  lost  his  possession  by  temporarily  leaving  the  car 
was  still  in  the  care,  control,  and  management  of  the  same,  and  this  al- 
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Other  Jurisdiction —  ( Continued  ) . 

though  the  defendant  and  his  companion  had  been  driving  it  under  the 
owner's  direction.  Following  Odell  v.  State,  44  Texas  Grim.  Rep.,  310,  and 
other  cases.    Clark  v.  State,  107. 

Other  Offenses. 

1.  Where,  upon  trial  of  murder,  defendant  had  introduced  evidence  of 
threats  by  the  deceased  and  various  other  prior  troubles,  and  statements  of 
the  deceased  indicating  that  he  regarded  the  defendant  as  a  violator  of  the 
law,  etc.,  there  was  no  error  in  permitting  State's  counsel,  on  cross-exami- 
nation of  defendant,  to  ask  various  questions  framed  with  the  view  of  show- 
ing by  circumstances  and  otherwise  that  the  defendant  had  been  guilty  of 
various  misdemeanors  to  combat  the  motive  of  malice  on  the  part  of  the 
deceased.  Following  Mcintosh  v.  State,  85  Texas  Crim.  Rep.,  417;  213  S.  W. 
Rep.,  659,  and  other  cases.    Patterson  v.  State.  95. 

2.  Where,  upon  trial  of  theft  over  the  value  of  fifty  dollars,  the  State  intro- 
duced extraneous  matters  and  offenses  to  connect  defendant  with  the  in- 
stant offense,  the  charge  of  the  court  upon  this  evidence,  that  if  the  Jury 
believed  that  the  same  tended  to  prove  the  theft  of  other  property,  etc., 
that  the  same  could  be  considered  to  establish  res  gestae,  etc.,  the  same  was 
reversible  error.    Davis  v.  State,  425. 

3.  Where,  upon  trial  of  theft  of  an  automobile  testimony  with  reference 
to  another  offense  was  introduced  by  the  State,  and  the  court  failed  to 
limit  such  testimony  to  the  purpose  for  which  it  was  introduced,  the  same 
was  reversible  error.    Parham  v.  State,  454. 

4.  Where  it  is  reasonably  apparent  that  successive  crimes  are  but  neces- 
sary steps  or  parts  in  the  completion  of  a  formed  design,  evidence  establish- 
ing each  of  said  crimes  becomes  competent  and  material  in  proving  any 
other  part  or  the  whole  of  such  enterprise,  and  it  was,  therefore,  legitimate 
to  introduce  evidence  against  the  defendant  that  he  had  poisoned  his  wife 
in  order  to  marry  the  wife  of  the  deceased,  and  there  was  no  reversible 
error;  this  testimony  being  properly  limited.  Following  Pelton  v.  State, 
60  Texas  Crim.  Rep.,  412,  and  other  cases.  Distinguishing  Smith  v.  State, 
44  Texas  Crim.  Rep.,  63,  and  other  cases.    Haley  v.  State,  519. 

5.  Where  appellant  in  his  motion  for  rehearing  again  complains  of  the 
admission  of  evidence  as  to  the  details  of  the  supposed  death  of  his  wife 
by  poisoning,  this  court  after  a  careful  review  of  these  matters  adheres  to 
its  former  ruling,     Id. 

6.  Where,  upon  trial  of  theft  of  sheep,  defendant  depended  upon  an 
honest  claim  of  right  and  mistake  of  identity,  there  was  no  error  in  in- 
troducing In  evidence  the  fact  that  other  stolen  property  was  found  in  de- 
fendant's pasture;  besides,  the  bill  of  exceptions  is  totally  defective.  Wil- 
son V.  State,  538. 

Other  Testimony. 

Where  defendant  complained  of  the  refusal  of  the  trial  court  to  permit 
him  to  testify,  that  he  had  guns  and  arms  at  his  home  at  the  time  he  start- 
ed to  the  scene  of  the  homicide,  and  that  he  did  not  take  any  of  the  same 
with  him,  but  the  record  showed  that  such  testimony  was  later  admitted, 
there  was  no  reversible  error,  although  the  same  might  properly  have  been 
admitted  at  the  time  of  the  objection.    Hollman  v.  State,  576. 

Other  Transactions.    See  Motive,  2. 

1.  Upon  trial  of  swindling  by  reason  of  checks  upon  a  bank  in  which  de- 
fendant had  no  funds,  there  was  no  error  in  admitting  in  evidence  other 
checks  of  a  simlliar  kind  to  show  his  Intent,  and  further  to  show  that  under 
the  name  in  the  instant  case  defendant  had  no  account  at  the  bank  at  the 
t'me  in  question.  Following:  Strong  v.  State,  18  Texas  Crim,  App.,  19. 
^:ocre  V.  State,  77. 
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Oth«r  Transactions— (Continued). 

2.  Upon  trial  of  murder  it  was  not  permissible  to  show  the  manner  in 
which  the  body  of  deceased  was  buried,  or  that  he  was  a  pauper  buried  at 
the  expense  of  the  county.    Gusters  ▼.  State.  181. 

3.  Upon  trial  of  rape  there  was  no  error  in  admitting  in  evidence  another 
act  of  defendant  with  the  same  girl  while  picking  cotton  shortly  prior  to 
the  act  mentioned  as  having  occurred  in  the  house  at  night,  upon  which 
the  prosecution  was  based.    Pierce  v.  State,  ^79. 

4.  Upon  trial  of  rape,  where  the  defendant  had  introduced  evidence  thai 
be  was  not  in  physical  condition  to  commit  rape  on  the  particular  date  al- 
leged in  the  indictment,  the  State  could  not  show  in  rebuttal  that  some  two 
months  thereafter  the  appellant  had  made  a  similar  assault  upon  the  sister 
of  prosecutrix,  it  not  being  shown  that  the  same  conditions  existed,  and  the 
same  was  reversible  error.    Hlggins  v.  State,  424. 

5.  Upon  trial  of  assault  to  murder  and  a  conviction  for  an  aggravated  as- 
sault, there  was  no  error  in  admitting  testimony  in  regard  to  a  previous 
trouble  between  the  assaulted  party  and  defendant,  occurring  something 
like  twenty-four  hours  before  the  difficulty,  this  being  the  inducing  cause 
why  defendant  made  the  assault  the  night  folowing.    Mayes  v.  State,  512. 

Outside  of  Becord.    See  Misconduct  of  Jury,  2. 

Ownership.     See  Burglary,  7;    Pleadings,  3;    Possession;    Theft  of  Cattle, 
2;    Value,  3;    Carrying  Pistol,  3. 

1.  Where,  upon  trial  of  theft  of  a  watch,  the  evidence  showed  that  the  de- 
fendant found  the  same  as  Janitor  in  a  hotel,  and  the  indictment  chargei 
the  ownership  in  the  person  to  whom  it  had  been  sent  by  mail  but  also 
showed  that  the  same  had  not  been  delivered  to  him,  but  that  the  care,  con- 
trol and  management  of  the  watch  when  lost  or  taken  was  in  the  mail 
carrier,  the  conviction  cannot  be  sustained.    Holland  v.  State.  89. 

2.  Unless  possession  of  some  one  other  than  the  real  owner  be  shown  in 
a  case  where  the  animal  has  recently  wandered  away  out  of  its  accustomed 
range,  it  is  prop'er  to  allege  ownership  and  possession  in  such  real  owner 
if  known.  Following  Alford  v.  State,  31  Texas  Crim.  Rep.,  299  and  other 
cases,  and  if  the  owner  be  not  known  to  the  grand  Jury,  the  ownership  may 
be  alleged  in  an  unknown  owner.    Griffin  v.  State.  194. 

3.  Property  lost  or  left  out  on  the  range,  or  commons,  is  in  the  possession 
of  the  owner  as  far  as  the  law  of  theft  is  concerned,  until  it  appears  affirma- 
tively that  in  some  way  such  possession  has  been  superseded  by  that  of 
another,  and  in  the  instant  case  the  ownership  and  possession  was  correctly 
alleged  in  the  owner  who  had  legal  control,  care,  and  management  of  the 
said  property,  although  he  was  temporarly  out  of  the  county.  Berdell  v. 
State,  310. 

4.  Upon  trial  of  burglary,  involving  the  question  of  ownership,  there 
was  no  error  in  admitting  testimony  that  the  alleged  owner  named  in  the 
indictment  employed  and  discharged  men  who  worked  on  the  place.  Hasley 
v.  State,  444. 

5.  Where,  upon  trial  of  theft  there  was  no  error  in  permitting  the 
alleged  owner  to  testify  in  regard  to  his  control  over  the  alleged  stolen 
property.    Narango  v.  State,  493. 

Pardon. 

Where,  upon  trial  of  assault  to  murder  and  a  conviction  of  aggravated 
assault,  upon  cross  examination  of  defendant's  witness,  the  State  was  per- 
mitted to  show  that  the  witness  had  been  convicted  of  a  felony,  and  the 
witness  was  then  permitted  to  testify  that  he  had  been  pardoned  and  ap- 
pellant contended  that  this  is  too  remote,  it  being  more  than  seven  years 
since  the  conviction  of  witness,  there  was  no  error,  as  his  term  of  service 
'n  the  ^enitent^^^v  ?honifl  not  he  r'^earded  in  the  time  occ\irring  betweea 
the  conviction  and  the  time  he  testified.    Mayes  v.  State,  512. 


Digitized  by  LjOOQ IC 


Index.  715 

Passing  Forged  Instruments. 

Where,  the  indictment  alleged  forgery  in  one  count  and  in  another  pass- 
ing a  forged  instrument  and  the  State  dismissed  the  first  count  and  elected 
to  try  upon  the  second  count,  there  was  no  reversible  error,  even  if  the  first 
Count  was  subject  to  demurrer.    Churchill  v.  State,  193. 

Perjury.     See  Credible  Person. 

Photographs. 

1.  Upon  trial  of  murder  where  the  homicide  or  death  of  the  deceased 
occurred  in  a  certain  room  which  defendant  and  deceased  were  occupying 
at  the  time,  there  was  no  error  in  admitting  testimony  that  photographs 
were  taken  of  this  room  two  or  three  days  after  the  occurence,  and  to 
admit  these  in  evidence,  the  change  of  said  room  being  explained  and  that 
otherwise  it  was  in  the  same  condition  as  at  the  time  the  body  of  the  deceased 
was  found  therein.    Hart  v.  State,  55. 

2.  Upon  trial  of  robbery  there  was  no  error  to  introduce  photographhis 
of  the  locality  of  the  crime  in  evidence.    Clark  v.  State,  107. 

Physical  Condition  of  Deceased. 

Upon  trial  of  murder,  where  defendant  pleac'ed  self-defense;  that  the 
deceased  was  a  larger,  heavier  man  than  himself,  there  was  no  error  in 
admitting  testimony  that  the  deceased  had  more  or  less  defective  eyesight, 
was  seventy  years  of  age  and  large  and  clumsy.     Briscoe  v.  State,  375. 

Physical  Testimony. 

Where,  upon  trial  of  murder,  it  developed  that  the  fatal  shots  by  de- 
fendant were  fired  through  a  screen  door  between  himself  and  deceased, 
there  was  no  error  during  the  cross-examination  of  defendant  to  exhibit  the 
said  screen  door  to  the  jury,  and  to  introduce  the  same  in  evidence,  a  sub- 
stantial identity  of  conditions  of  said  door  being  apparent.  Messimer  v. 
State,  403. 

Picketing  by  Strikers. 

Where,  defendant  objected  to  the  charge  of  the  court  because  It  did 
not  inform  the  jury  that  the  defendant  had  the  legal  right  to  go  to  the 
scene  of  the  killing  for  the  purpose  of  picketing  or  talking  to  the  employees 
of  the  company,  in  order  to  Induce  them  to  quit  work  and  join  in  the  strike, 
but  it  appeared  from  the  record  that  the  court  did  so  charge,  etc.,  there 
was  no  reversible  error.  Following  Shannon  v.  State,  35  Texas  Crim.  Rep., 
2.  and  besides,  gave  iastructions  altogether  favorable  to  the  defendant  and 
his  case,  there  was  no  error.    Shrum  v.  State,  486. 

Pistol.     See  Carrying  Pistol. 

Place  of  Confinement.    See  Juvenile. 

Placing  Poison  in  Water  with  Intent  to  Injure.    See  Identification,  4. 

Plea  of  Guilty.     See  Sufficiency  of  Evidence,  3. 

Pleading.     See  Indictment;     Information;    Rule   Stated,   1;     Two  Days   to 
File  Pleading. 

1.  It  is  believed  to  be  necessary  that  the  check  or  order  used,  be  drawn 
or  signed  by  the  accused,  as  guilt  may  follow  the  use  of  such  instrument 
drawn  or  signed  by  another,  if  guilty  knowledge  as  to  its  worthless  char- 
acter be  brought  home  to  him.  Following:  Dawson  v.  State,  79  Texas  Crim. 
Rep.,  371,  185  S.  W.  Rep.,  875.    Moore  v.  State,  77. 

2.  Wherever  the  statute  punishes,  or  seeks  to  punish  for  an  injury  by  one 
person  to  another,  eithpr  his  person  or  property,  it  is  necessary  to  name  the 
party  injured  or  intended  to  be  injured.     Pinion  v.  State,  86. 
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3.  Where  there  was  some  doubt  as  to  thhe  ownership  and  possession  of 
the  alleged  stolen  property,  the  pleader  in  order  to  meet  proper  profcf  of 
ownership  should  have  so  drawn  the  information.     Holland  v.   State,  89. 

4.  There  is  nothing  in  the  objection  that  the  various  ways  of  committing 
the  offense,  to  wit,  changing,  mutilating,  destroying,  etc.,  which  was  set  out 
conjunctively,  are  repugnant  and  therefore  self -destructive,  as  this  is  the 
approved  method  of  pleading  under  a  statute  of  this  kind.  Smith  v.  State, 
219. 

6.  To  merely  charge  that  relator  is  a  delinquent,  incorrigible  child,  with- 
out alleging  the  things  which  constitute  the  delinquency  or  incorri^bility 
Is  not  sufficient.     Ex  Parte  Roach,  370. 

Pleading  and  Proof.    See  Venue,  2. 

Police  Power. 

What  may  be  reasonable  has  been  the  subject  of  a  great  deal  of  liti- 
gation, legislation,  and  judicial  construction,  but  relator  not  having  shown 
that  the  abolition  of  the  stand  he  subsequently  occupied  is  unreasonable, 
or  that  it  in  any  way  worked  a  hardship  upon  him,  the  court  must  assume 
that  the  ordinance  was  reasonable.  Following  Green  v.  San  Antonio,  17S 
S.  W.  Rep.,  6,  and  other  cases,  and  the  writ  of  hab€4i8  corpus  is  dismissei. 
Ex  Parte  Stallcups,  203. 

Possession.  See  Burglary,  3;  Hired  Man;  Malicious  Mischief,  1;  Owner- 
ship;   Theft  of  Hog. 

1.  When  property  is  lawfully  in  possession  of  one  person,  and  is  by  him 
lost  or  misplaced,  it  is  believed  that  such  right  of  possession  in  the  loser. 
as  far  as  the  law  of  theft  is  concerned,  would  continue  until  interrupted  or 
changed  in  some  sufficient  manner.     Holland  v.  State,  89. 

2.  Where,  appellant  contended  on  motion  for  rehearing  that  the  owner  of 
the  automobile,  having  been  induced  by  defendant  by  a  trick  to  leave  the 
automobile  and  go  to  the  place  where  he  was  bound  and  gagged  and  could 
not  see  the  car,  that  the  oftense  if  any  was  theft  and  not  robbery,  but  the 
facts  showed  that  defendant  acquired  possession  only  after  he  and  his  com- 
panion had  forcibly  bound  and  gagged  the  owner,  the  car  was  still  in  the 
constructive  possession  of  the  owner  although  he  could  not  see  it  at  the  time, 
and  the  offense  is  robbery  and  not  theft.    Clark  v.  State,  107. 

3.  Where,  the  aleged  stolen  wagon  was  standing  out  in  the  open  but  was 
in  the  constructive  possession  of  the  alleged  owner,  the  fact  that  he  took 
the  double-tree  and  laid  it  inside  the  yard  of  the  defendant  and  placed  some 
of  the  irons  under  defendant's  porch,  would  not  change  the  status  of  owner- 
ship.    Berdell  v.  State,  310. 

Possession  of  Property  Recently  Stolen.     See  Recent  Possession. 

Practice  In  Trial  Court.  See  Change  of  Venue,  1,  2,  3;  Conduct  of  District 
Attorney,  2,  3;  Contradicting  Witness,  2;  Former  Conviction,  1; 
Two  Days  to  File  Pleading;  Withdrawal  of  Illegal  Evidence;  Wit- 
ness Refreshing  Memory. 

1.  Where,  the  trial  was  not  unreasonably  delayed,  and  the  fact  that  the 
attorney  for  the  defendant  was  fined  for  repeating  a  question  four  times, 
the  witness  having  fully  answered  and  the  matter,  could  not  have  injured 
the  rights  of  the  defendant,  there  was  no  reversible  error.  Redwine  v. 
State,  387. 

2.  Where,  upon  trial  of  murder,  a  certain  screen  door  was  introduced  in 
evidence  to  show  the  range  of  the  shots,  etc.,  there  was  no  error  in  per- 
mitting the  jury  to  take,  in  their  retirement,  said  door.  Following  Chalk 
V    State,  35  Texas  Crim.  Rep.,  116.     Messimer  v.  State,  403. 
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Practice  in  Trial  Oonrt — Continued. 

3.  Upon  trial  of  burglary  tbere  was  no  reversible  error  in  admitting 
State's  testimony  with  reference  to  tracks  after  defendant  had  closed  his 
case,  and  which  was  not  in  rebuttal,  as  this  matter  was  left  largely  to  the 
discretion  of  the  court,  no  abuse  having  been  shown.    Hasley  v.  State,  444. 

4.  Where  a  question  is  asked  and  answered  without  objections  or  claim 
that  there  was  any  misunderstanding,  or  reason  for  not  objecting  before 
the  answer,  there  was  no  error  in  the  court's  refusal  to  withdraw  said 
answer.     Wilson  v.  State,  538. 

5.  It  is  not  necessary  that  a  conspiracy  be  established  aliunde,  before  the 
acts  and  declarations  of  the  co-conspirators,  made  in  the  absence  of  the 
accused  become  admissible  in  evidence,  but  the  trial  court  must  affirmative- 
ly charge  the  jury  that  they  must  not  consider,  as  against  the  accused  on 
trial,  the  acts  and  declarations  of  the  alleged  coHSonspirator,  unless  it  be 
shown  beyond  a  reasonable  doubt  that  there  was  in  fact  a  conspiracy  or 
an  acting  together  of  said  parties  in  such  criminal  enterprise.  Following 
Arnold  v.  State,  9  Texas  Crim.  App.,  435,  and  other  cases,  and  where  the 
court  complied  with  this  rule,  there  was  no  reversible  error.  Steele  v. 
State,  588. 

Practice  on  Appeal.  See  Appeal  Bond,  1;  Argument  of  Counsel;  Bail;  Bill 
.  of  Exceptions;  Change  of  Venue;  4,  5;  Continuance;  Misconduct  oC 
Jury;  Newly  Discovered  Evidence;  Preliminary  Statement;  Query: 
Recognizance;  Remarks  by  Court;  Requested  Charge;  Rule  Stated, 
5;  Sentence,  2;  Special  Venire,  4;  Statement  of  Facts;  Transcript; 
Trial  Judge;    Withdrawal  of  Appeal. 

1.  In  the  absence  of  a  statement  of  facts  the  presumption  in  favor  of  the 
correctness  of  the  Court's  ruling  will  prevail  on  appeal,  unless  the  bill  of 
exceptions  is  complete  to  a  degree  that  renders  the  harmful  error  apparent 
without  the  statement  of  facts.  Following:  Davis  v.  State,  2  Texas  Crim. 
App.,  162,  and  other  cases.  Pilgrim  v.  State,  76. 

2.  In  the  absence  of  a  statement  of  facts,  an  objection  to  the  charge 
of  the  court  cannot  be  considered  on  appeal.     Smith  v.  State,  12. 

3.  W^here  the  qualification  of  the  bill  of  exceptions  showed  that  the  proof 
was  made,  which  the  defendant  complained  he  was  not  permitted  to  make, 
there  was  no  reversible  error.    Hahn  v.  State,  22. 

4.  Where  it  was  not  necessary  to  the  disposition  of  the  case,  other 
questions  with  reference  to  the  construction  of  the  statute  are  not  discussed 
Gebhardt  v.  State,  25. 

5.  Where  the  matters  contained  in  the  refused  special  charges  were 
covered  in  the  court's  main  charge  there  was  no  error.  Fitzgerald  v. 
State,  34. 

6.  Inasmuch  as  the  case  is  reversed  for  other  reasons  the  sufficiency 
of  the  evidence  is  not  discussed  as  a  whole.    Willoughby  v.  State,  40. 

7.  Where  the  judgment  is  reversed  and  the  cause  remanded  upon 
other  grounds,  the  application  for  continuance  need  not  be  considered. 
Adams  v.  State,  67. 

8.  Where,  the  appeal  was  dismissed  on  a  former  day  of  the  term  for  want 
of  sufficient  recogn'zance,  and  thereafter  a  sufficient  recognizance  was 
supplied,  the  case  is  reinstated  to  be  heard  upon  the  record.  Erwin  v. 
State,  71. 

9.  In  the  absence  of  a  statement  of  fact  and  bills  of  exception,  there  being 
a  valid  indictment,  etc.,  complaints  with  regard  to  the  introduction  of  testi- 
mony cannot  be  considered  on  appeal  and  the  judgment  below  must  be  af- 
firmed.   Pulliam  V.  State,  127. 

10.  Where,  upon  appeal  from  a  conviction  of  rape,  the  record  showed  that 
the  trial  court  entered  judgment  upon  the  verdict  suspending  sentence,  and 
the  verdict  transcribed  in  the  judgment  failed  to  show  any  finding  of  the 
jury  upon  the  question  of  suspended  sentence,  and  did  not  contain  the  final- 
sentence  the  appeal  must  be  dismissed.    Thomas  v.  State,  153/  ^^^^i^ 
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11.  Where,  upon  trial  of  assault  to  murder  and  a  conviction  of  aggrayated 
assault  the  defendant  requested  a  charge  on  the  question  of  serious  bodily 
Injury,  etc.,  which  was  not  applicable  to  the  facts  of  the  case,  the  same  was 
correctly  refused.     Price  v.  State,  163. 

12.  Questions  likely  not  to  recur  upon  another  trial,  or  the  sufficiency 
of  the  evidence,  are  not  discussed.     Hogue  v.  State,  170. 

13.  If  the  question  of  the  deceased  being  a  hoodoo  negro  got  into  the  case 
in  such  a  way  as  to  make  it  a  question  for  examination,  it  might  have  been 
proper  to  have  asked  and  elicited  the  answer,  but  coming  in  the  way  of  hear- 
say and  the  answer  not  being  stated,  there  was  no  reversible  error.  Charles 
V.  State,  233. 

14.  Where,  upon  original  application  for  writ  of  habeas  corpus 
asking  this  court  to  pass  upon  the  constitutionality  of  an  act  of  the  Legis- 
lature, such  application  is  dismissed  in  the  absence  of  any  documentary 
proof  of  otherwise  accompanying  the  application.    Ex  Parte  Smallwood,  268. 

15.  In  the  absence  of  a  statement  of  facts  and  bills  of  exceptions  the 
charge  of  the  court  cannot  be  considered,  the  indictment  being  in  proper  form 
and  there  being  no  fundamental  error  in  the  court's  charge.  Lewis  v. 
State,  269. 

16.  Upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  mere  fact 
of  the  submission  of  the  law  of  murder  does  not  constitute  reversible  ^rror. 
Barnard  v.  State,  365. 

17.  Where,  upon  motion  for  rehearing,  appellant  contended  that  his  dec- 
laration as  to  what  he  would  do  to  a  certain  third  party,  which  was  ad- 
mitted in  evidence  on  trial,  was  so  prejudicial  that  it  could  not  be  with- 
drawn, but  the  record  showed  that  there  was  sufficient  legal  evidence  to 
warrant  the  conviction,  there  was  no  reversible  error.  Following  Hester  v. 
State,  15  Texas  Crim.  App.,  567,  and  other  cases.     Redwine  v.  State,  387. 

18.  Where,  upon  appeal  from  a  judgment  of  the  lower  court  denying  bail 
in  a  capital  case,  the  evidence  was  conflicting  and  practically  all  the  in- 
criminating facts  were  controverted,  the  defendant  is  entitled  to  bail,  which 
la  now  here  granted.  Following  Boyett  v.  The  State,  19  Texas  Crim.  App., 
17,  and  other  cases.    Ex  Parte  Young,  412. 

19.  Where  some  testimony  is  admissible  and  other  is  not,  this  court 
is  not  called,  upon  to  take  a  lengthy  bill  of  exceptions  and  cull  from  It  such 
matters  as  might  not  be  admissible,  when  much  of  the  testimony  is  admis- 
sible, and  such  bill  of  exceptions  will  not  be  reviewed.    Mayes  v.  State,  512. 

20.  In  the  absence  of  a  requested  charge  to  withdraw  the  remarks  of  tho 
county  attorney,  that  the  defendant  made  no  explanation  as  to  how  he  came 
In  possession  of  the  car  and  where  he  got  the  alleged  steering  wheel,  there 
was  no  reversible  error.    Berry  v.  State,  559. 

21.  Where  a  blanket  exception  was  made  to  the  testimony  of  witnesses  as 
to  the  domestic  relations  between  the  defendant  and  his  wife,  generally 
urging  that  said  testimony  was  prejudicial,  etc.,  such  exception  will  not 
suffice  to  bring  any  matter  up  for  review,  it  being  disclosed  by  said  bill 
that  a  great  part  of  the  testimony  set  out  therein  was  material  and  ad- 
missible in  evidence.     Sapp  v.  State,  606. 

22.  Where  appellant,  in  his  motion  for  rehearing,  urged  that  this  court  was 
in  error  in  holding  that  defendant's  bills  of  exception  could  not  be  con- 
sidered, but  it  appeared  from  the  record  that  the  trial  court  had  certified 
in  varying  language  that  no  such  objections  were  made,  and  no  such  bills  ot 
exception  were  taken,  and  that  such  proceedings  were  not  shown  in  the 
record,  there  was  no  reversible  error.    Wilson  v.  State,  625. 

23.  Where  the  record  on  appeal  showed  that  the  bills  of  exception  present- 
ed to  the  court  were  without  foundation  in  fact,  that  is,  the  court  certified 
that  no  exceptions  were  taken  to  the  ruling  of  the  court,  at  the  proper  time, 
and  in  the  absence  of  a  bystander's  bill,  it  was  not  incumbent  upon  tho 
trial  court  to  file  a  bill  made  up  by  the  court.  Distinguishing  Rosa  v.  State, 
86  Texas  Crim.  Rep.,  646.  Following  Moore  v.  State,  47  Texas  Crim.  Rep., 
410,  and  other  cases.     Id. 
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Preoedent.    See  Sunday  Law. 

Predicate.     See  Contradicting  Witness,  1    Measurement  of  Tracks. 

Whether  a  sufficient  predicate  was  laid  for  the  introduction  of  the  state- 
ment of  a  witness  to  support  him  is  a  matter  of  some  doubt,  but  as  said 
'  statement  was  not  a  controverted  one  there  was  no  reyersible  error.  Grant  ▼. 
State,  19. 

Pregnancy.    See  Rule  Stated,  11. 

Upon  trial  of  abortion,  there  was  no  error  in  refusing  a  peremptory  in- 
struction for  acquittal  on  the  ground  that  the  State  had  not  made  out  its 
case  either  as  to  the  pregnancy  of  prosecutrix  or  the  destruction  of  the 
foetus  by  the  defendant;  these  issues  of  fact,  having  been  directly  and  per- 
tinently submitted  to  the  Jury,  and  the  jury  having  found  against  the  de- 
fendant.    Earnest  v.  State,  651. 

Preliminary  Statement. 

1.  The  absence  of  injury  to  the  defendant,  disclosed  by  the  record,  renders 
the  failure  of  the  court  to  require  the  district  attorney  to  make  an  opening 
statement  as  directed  by  Article  717,  C.  C.  P.,  harmless.  Following  Holsey 
v.  State.  24  Texas  Crim.  App.,  35.     Brown  v.  State.  261. 

2.  Questions  that  are  purely  ancillary,  and  which  only  form  a  part  of 
some  predicate  and  but  lead  up  to  the  matter  at  issue  are  not  subject  to  the 
objections  that  they  are  immaterial,  unless  they  contain  something  hurtful 
within  themselves,  and  there  was,  therefore,  no  error  in  the  questions  pro- 
pounded to  the  deputy  sheriff  as  to  whether  he  had  served  an  attachment 
on  a  certain  witness  leading  up  to  a  certain  conversation  which  the  State 
was  seeking  to  impeach.    Hasley  v.  State.  444. 

Present  Law. 

See  opinion  for  allegations  necessary  to  charge  an  offense  under  the 
terms  of  the  present  law.    Ex  parte  Ballard.  460. 

Presumption. 

1.  In  the  absence  of  a  sufficient  bill  of  exceptions  disclosing  the  surround- 
ing facts,  the  cross-examination  of  defendant's  witness  may  have  been  en* 
tirely  germane  to  the  issue,  and  the  court  must  indulge  in  the  presumption 
that  the  trial  court  did  not  erroneously  sanction  the  introduction  of  im- 
proper testimony,  or  permit  the  prosecuting  officer  to  transgress  the  rules 
controlling  cross-examination  of  defendant  and  his  witness.  Following 
Barkman  v.  State,  41  Texas  Crim.  Rep.,  108,  and  other  cases.  Watts  v. 
State,  442. 

2.  Where  appellant  on  rehearing  again  objected  to  the  admission  of  testi- 
mony on  the  trial  as  to  the  domestic  delations  between  defendant  and  the 
deceased,  but  the  bill  of  exceptions  disclosed  that  the  testimony  was  ma- 
terial, and  there  was  nothing  to  show  whether  defendant  was  present  or  not 
at  the  tin)e  the  statements  were  made,  the  presumption  must  be  in  favor  of 
the  correctness  of  the  ruling  of  the  court,  and  there  was  no  reversible  error. 
Sapp  V.  State,  606. 

Prindpalfl.     See  Confession,  8;    Declarations  and  Acts  of  Principal;    Man- 
slaughter, 4;    Recent  Possession,  4. 

1.  Where  there  was  no  substantial  vice  in  the  court's  charge  on  prin- 
cipals there  is  no  reversible  error.    Pilgrim  v.  State,  6. 

2.  Where,  upon  trial  of  robbery,  the  evidence  showed  that  the  same  was 
committed  by  defendant  and  a  State's  witness,  there  was  no  error  in  sub- 
mitting a  charge  on  principals.     Fitzgerald  v.  Stoate,  34. 

3.  All  parties  participating  in  a  misdemeanor  are  principals,  and  where, 
upon  trial  of  theft  and  a  conviction  of  misdemeanor  theft,  the  evidence  show- 
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Principals— Continued. 

cd  that  the  defendant  was  an  accomplice,  there  was  no  reversible  error  in 
the  court's  failure  to  define  principals,  besides  there  were  no  requested  in- 
structions thereon.    Berdell  v.  State,  310. 

4.  Where,  defendant  was  charged  as  accomplice  in  the  murder  of  his  wife 
not  being  actually  present,  when  the  killing  took  place,  and  this  being  al-  ' 
leged  in  the  indictment,  it  devolved  upon  the  State  to  prove  the  guilt  of  the 
principals  as  a  part  of  its  case  against  defendant,  and  under  this  rule  the 
declarations  of  the  principals  were  admissible  in  evidence.  Following 
Simms  v.  State,  10  Texas  Crim.  App.,  131,  and  other  cases,  besides,  there 
was  no  objection  to  such  testimony  at  the  time  of  its  introduction,  to  have 
such  testimony  limited  to  the  principals  and  there  was  no  reversible  error. 
Sapp  v.  State,  606. 

Principal  Not  Named  in  Indictment. 

The  admissibility  of  the  declarations  of  Havard,  the  principal  who  was 
not  named  in  the  indictment,  is  upheld  upon  the  proposition  that  his  death 
was  brought  about  by  the  defendant,  and  that  it  was  material  to  the  State 
to  show  that  Havard  had  made  declarations  which  would  furnish  a  motive 
for  the  defendant  to  destroy  him  in  order  to  avoid  the  disclosure  by  him  of 
defendant's  connection  with  the  murder  of  his  wife.     Sapp  v.  State,  606. 

Prior  Difficulty.    See  Other  Transactions,  5. 

Prior  Acts  of  Sexual  Intercourse.    See  Rape,  4. 

Private  Residence.     See  Burglary,  3,  6,  8. 

Privileged  Communication. 

Upon  trial  pf  murder  and  a  conviction  of  manslaughter,  the  defendant 
should  have  been  permitted  to  show  that  the  deceased,  in  a  conference  with 
his  attorney,  preparing  to  bring  suit  for  divorce  against  the  defendant, 
made  certain  declarations  to  the  effect  that  deceased  sought  to  obtain  the 
legal  advice  of  the  witness  as  to  what  punishment  would  likely  be  meted 
out  to  him  in  the  event  he  killed  his  wife,  etc.,  and  should  not  have  been 
excluded  as  privileged  matter  between  attorney  and  client  in  the  instan: 
case.  Following  Ormon  v.  State,  22  Texas  Crim.  App.,  604,  and  other  cases. 
Ott  V.  State,  382. 

Procedure.     See  Statutes  Construed,  4. 

Proclamation  of  aovemor.     See  Judicial  Cognizance;    Written  Notice. 

Prohibition.    See  Validity  of  Statute. 

Property.    See  Value. 

Prosecutrix.     See  Chastity  of  Prosecutrix. 

Provoking  Difficulty.     See  Imperfect  Self-defense. 

1.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  evi- 
dence suggested  only  the  issues  of  murder  and  justifiable  homicide,  and  did 
not  raise  the  question  of  provoking  the  difficulty,  the  court's  charge  on  the 
law  of  provoking  the  difficulty  is  reversible  error.  Following  Thomas  v. 
State,  71  Texas  Crim.  Rep.,  387,  and  other  cases.    Carter  v.  State,  200. 

2.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  a  charge 
on  provoking  the  difficulty  was  called  for  by  the  evidence  both  by  the 
State  and  defense  and  was  entirely  a  proper  charge,  especially  in  view  of 
the  feature  of  self-defense  and  manslaughter,  there  was  no  reversible  error. 
Shrum  v.  State,  486. 

3.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  defend- 
ant pleaded  self-defense  and  claimed  that  his  only  purpose  was  in  meeting 
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deceased  to  get  an  apology  from  him  and  that  he  was  forced  hj  attack  of 
deceased  to  defend  himself,  but  it  seemed  reasonable  that  this  attack  was 
due  to  the  acts  and  words  of  defendant  and  his  companions,  it  was  at 
least  a  question  of  fact  for  the  jury,  under  a  proper  charge  of  the  court, 
whether  or  not  such  acts  and  conduct  of  defendant  and  his  companions 
produced  and  caused  the  attack  and  to  submit  a  charge  on  provoking  the 
difficulty,  and  there  was  no  reversible  error.  Following  Casey  v.  State,  50 
Texas  Crlm.  Rep..  392,  and  other  cases.    HoUman  v.  State,  576. 

4.  Where  upon  trial  of  murder,  the  issue  of  manslaughter  as  incident  to 
the  law  of  provoking  the  difficulty  was  raised,  a  charge  should  have  been 
given  on  the  law  of  manslaughter.    Barber  v.  .State,  585. 

Purpose  of  Deceased. 

Where,  upon  trial  of  murder,  it  appeared  that  defendant  did  not  shoot 
the  deceased  upon  any  theory  of  apparent  danger,  or  the  execution  of  threats 
or  of  the  approach  of  deceased  without  disclosing  his  purpose  and  motive, 
but  that  the  statemert  of  deceased  was  made  by  bim  almost  immediately 
after  the  shooting,  the  same  could  not  be  objectionable  as  disclosing  the 
Kecret  purpose  of  the  deceased  and  was  unknown  to  the  defendant.  Dis- 
tinguishing Johnson  v.  State,  66  Texas  Crlm.  Rep.,  586,  and  other  cases. 
Woods  V.  State,  354. 

Public  Highway.    See  Names  of  Persons  Injured. 

Public  Place.     See  Intoxicating  Liquors,  2. 

Punishment.    See  Recognizance. 

Pupil.    See  School  Teacher. 

Pure  Food  Law. 

Where  defendant  was  prosecuted  under  Title  12,  Chapter  2,  Penal  Cod<», 
which  prohibits  among  other  things  the  sale  of  the  products  of  an  animal 
that  has  died  otherwise  than  by  slaughter,  a  defense  that  the  meat  was  not 
unwholesome  is  not  available,  following  Ex  parte  Drane,  80  Texas  Crim. 
Rep.,  543.     Cozine  v.  State,  92. 

Pursuing  Assailant.    See  Self-defense,  5. 

Quarantine. 

Where,  defendant  was  prosecuted  for  not  dipping  his  cattle,  under  an 
election  held  on  the  twenty-fifth  day  of  May,  1918,  and  contended  that  at 
the  time  of  the  said  prosecution  there  was  no  sufficient  quarantine  effective 
in  the  county  of  the  prosecution,  in  as  much  as  that  the  Live  Stock  Sani« 
tary  Commission  had  caused  the  proclamation  to  be  issued  by  the  Governor 
before  this  prosecution  was  instituted,  declaring  certain  territory  therein 
mentioned  to  be  released  from  quarantine,  which  released  territory  includeit 
the  county  of  the  prosecution,  and  the  record  on  appeal  showed  that  the 
purpose  of  said  proclamation  was  confined  to  a  release  of  cattle  in  the  terri- 
tory mentioned  in  said  proclamation  from  quarantine  only  in  so  far  as  the 
same  forbade  the  movement  of  such  cattle,  etc.,  it  did  not  include  such 
territory  as  was  placed  under  local  quarantine  before  the  time  of  said  pros- 
ecution; however,  9s  the  law  at  the  time  of  this  prosecution,  with  reference 
to  issuing  notice,  has  been  held  to  be  too  indefinite  to  be  effective,  the 
prosecution  must  be  dismissed.  Following  Ex  parte  Leslie,  recently  de- 
cided.   Godwin  v.  State,  632. 

Query. 

The  question  whether  on  another  trial  the  appellant  may  be  tried  for 
murder,  having  been  convicted  of  manslaughter,  is  not  involved  in  the  ap- 
peal, and,  therefore,  not  one  upon  which  this  court  will  express  an  opinion. 
Huey  V.  State,  248.  ,  ^  . 
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Question  and  Answer  Fonn  of  Bill  of  Bzoeptlons. 

The  practice  of  question  and  answer  form  in  bill  of  exceptions  is  to  be 
avoided  except  when  necessary,  and  there  being  nothing  indicating  the  fail- 
ure to  observe  the  views  expressed  by  the  court  on  a  former  appeal,  there 
was  no  reversible  error.    Huey  v.  State,  248. 

Bape. 

1.  Where,  upon  trial  of  rape,  upon  a  female  under  the  age  of  consent,  the 
evidence  was  sufficient  to  sustain  the  conviction,  there  was  no  reversible 
error,  and  unsworn  contradictory  statements  were  not  sufficient  to  overcomi: 
the  testimony  of  prosecutrix,  that  defendant  had  sexual  intercourse  with 
her  and  efTected  penetration,  and  the  case  was  one  of  fact  to  be  settled  by 
the  jury.    Blackmon  v.  State,  173. 

2.  Where,  upon  trial  of  rape,  the  indictment  charged  that  the  same  was 
committed  upon  a  mentally  unsound  woman,  it  was  incumbent  upon  the 
State  to  show:  first,  that  the  act  of  intercourse  occurred  as  alleged;  and 
second,  that  prosecutrix  was  mentally  unsound  at 'the  time,  and  as  the  law 
rendered  her  in<iompetent  as  a  witness  and  the  State  failed  to  prove  such 
sexual  intercourse  except  by  the  confessions  of  the  defendant,  the  corpus 
delicti  was  not  established,  where  the  surrounding  circumstances  attending 
the  confession,  did  not  show  such  intercourse,  and  the  conviction  cannot  be 
sustained.  Following  Kugadt  v.  State,  38  Texas  Grim.  Rep.,  681,  and  other 
cases.    Cokeley  v.  State,  256. 

3.  Where,  upon  trial  of  rape,  the  evidence  was  sufficient  to  sustain  the 
conviction,  on  a  proper  charge  of  the  court,  there  was  no  reversible  error 
on  that  ground.    Higgins  v.  State,  424. 

4.  Upon  trial  of  rape  upon  a  female  under  the  age  of  consent,  testimony  of 
former  acts  of  intercourse  running  back  for  five  or  six  years  in  different 
places  were  inadmissible  in  evidence  and  constitute  reversible  error,  the  act 
of  intercourse  set  out  in  the  indictment  being  shown  by  the  girl  by  positive 
evidence  with  some  sustaining  evidence  from  other  witnesses.  Following 
Bohannan  v.  State,  84  Texas  Grim.  Rep.,  8,  and  other  cases.  Greer  v. 
Sute,  432.       .   .     0  ^       ^^ 

Reasonable  Explanation.    See  Police  Power. 

Where,  upon  trial  of  burglary  of  a  private  residence,  the  doctrine  of 
reasonable  explanation  did  not  arise  from  the  evidence,  as  it  excluded  the 
idea  that  the  defendant  gave  an  account  of  his  possession  on  first  oppor^ 
tunity,  there  was  no  reversible  error  in  refusing  the  requested  charge  on 
that  phase  of  the  case,  the  court  having  charged  that  if  defendant  was  not 
present  at  the  time  of  the  offense  or  the  jury  had  a  reasonable  doubt  there- 
of, or  that  if  he  came  in  possession  of  the  property  afterward,  to  acquit, 
this  was  sufficient.     Hendrix  v.  State,  482. 

Rebuttal  Evidence. 

Where,  upon  trial  of  murder,  a  physician  was  introduced  as  a  witness 
by  defendant  and  gave  favorable  testimony  in  regard  to  the  dislocation  of 
the  left  shoulder  of  the  deceased,  there  was  no  error  to  show  on  cross- 
examination  that  this  shoulder  could  have  been  relocated  as  was  testified 
to  by  the  physician  for  the  State.    Hart  v.  State,  55. 

Recalling  Witness. 

There  is  no  abuse  of  the  discretion  of  the  trial  court  shown  in  per- 
mitting the  State  to  recall  one  of  its  witnesses.  Following  Moore  v.  State, 
7  Texas  Grim.  App.,  14,  and  other  cases.    Glark  v.  State,  107. 

Receiving  Stolen  Property. 

1.  To  establish  the  ofTense  of  receiving  stolen  property  the  evidence  must 
show  beyond  a  reasonable  doubt  that  the  property  was  stolen,  and  that  there. 
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after  the  accused  received  said  property  from  the  person  alleged  in  the 
indictment  with  fraudulent  intent  knowing  the  same  to  have  been  stolen. 
Following:  Wilson  v.  State.  12  Texas  Crim  App.,  481,  and  other  cases,  and 
where  circumstantial  evidence  v/as  relied  upon,  a  charge  on  the  same  should 
have  been  submitted  as  demanded  in  the  instant  case.    Grant  v.  State,  19. 

2.  Where,  upon  trial  of  receiving  and  concealing  stolen  property  of  the 
value  of  more  than  fifty  dollars,  the  evidence  sustained  the  conviction  there 
was  no  reversible  error.  Gunter  v.  State,  74. 

Becent  Possession.     See  Explanation  of  Recent  Possession. 

1.  Under  the  facts  developed  in  the  instant  case  it  was  not  necessary  to 
submit  a  charge  on  explanation  of  the  defendant  of  his  possession  of  re- 
cently stolen  property,  it  would  be  otherwise  If  defendant  had  made  an  ex- 
planation.   Garrett  v.  State,  12. 

2.  It  is  not  necessary,  to  constitute  legal  possession,  that  the  property  in 
question  be  in  the  hands  or  house  or  on  the  premises  of  the  alleged  posses, 
sor,  but  if  the  same  is  in  his  care,  control  and  management  he  is  the  legal 
possessor  thereof,  and  where  the  alleged  stolen  property  was  secreted  in  a 
crib  some  two  or  three  miles  from  appellant's  house  and  was  there  pointed 
cut  to  the  purchaser  by  defendant  or  his  agent,  this  was  sufficient  to  charge 
him  with  possession  of  said  property  after  the  same  was  stolen,  and  the 
court  properly  charging  on  said  recent  possession,  there  was  no  reversible 
error.    Marable  v.  State.  28. 

3.  Where,  upon  trial  of  theft  of  a  watch  under  the  value  of  fifty  dollars, 
the  evidence  showed  that  the  defendant  appropriated  a  certain  watch  which 
he  found  as  Janitor  of  a  hotel,  and  when  charged  with  the  ownership  made 
no  explanation  or  denial  that  the  same  was  his,  and  admitted  that  if  no  ono 
had  made  any  claim  he  had  intended  to  keep  the  watch,  the  proof  of  fraud- 
ulent intent  was  sufilcient.  Following:  Rochell  v.  State,  55  Texas  Crim. 
Rep.,  152.  Holland  v.  State,  89. 

4.  Where,  upon  trial  of  burglary  defendant  made  an  explanation  as  to  his 
possession  of  the  property  recently  stolen  from  the  burglarized  house,  and 
tbe  State  introduced  a  witness  denying  selling  the  property  to  the  defend- 
ant, as  he  had  testified,  and  all  testimony  of  the  witnesses  both  for  the  State 
and  for  the  defense,  denied  their  presence  at  the  burglary  and  that  they 
were  acting  together,  the  court's  charge  on  principals  of  these  parties  was 
reversible  error.    Cummings  v.  State,  154. 

5.  Where,  upon  trial  of  theft  of  an  automobile,  defendant  was  found  in 
possession  of  the  parts  of  recently  stolen  property,  and  when  his  possession, 
of  the  same  was  called  in  question  he  gave  a  false  explanation  thereof,  the 
conviction  is  sustained.  Distinguishing  Wafford  v.  State,  44  Texas,  439. 
Berry  v.  State,  559. 

Recognizance.    See  Adultery,  2;  Burglary,  6;  Change  of  Venue,  4;  Statutes 
Construed,  1. 

1.  Where  the  recognizance  failed  to  state  the  punishment  fixed  against 
the  appellant  the  same  is  defective.  Following:  Watson  v.  State,  62  Texas 
Crim.  Rep.,  620,  and  other  cases.    Willoughby  v.  State.  40. 

2.  It  is  necessary  that  the  record  show  either  a  recognizance,  or  the  afflnna* 
tive  fact  that  the  appellant  has  been  continuously  in  Jail  since  the  overrul- 
ing of  his  motion  for  new  trial,  in  order  to  give  this  court  Jurisdiction,  and 
the  mere  statement  of  the  clerk  that  defendant  is  in  the  custody  of  the 
sheriff  is  not  sufficient.  Following  Bruce  v.  State,  40  Texas  Crim.  Rep.,  378, 
and  other  cases.    White  v.  State,  315. 

3.  Where,  upon  appeal  from  a  conviction  of  unlawfully  carrying  a  pistol, 
the  recognizance  was  not  in  substantial  compliance  with  Article  903,  Coda 
Criminal  Procedure,  and  failed  to  state  the  punishment  assessed  against  the 
defendant,  the  same  was  insufficient.  Following  Watson  v.  State,  62  Texas 
Crim.  Rep.,  620,  and  other  cases.    Young  v.  State,  184.  r  -  . 
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4.  Where  the  appeal  was  dismissed  because  of  a  defective  recognizance, 
but  a  certified  copy  of  a  sufficient  recognizance,  filed  in  the  court  below, 
accompanied  the  appellant's  motion  to  reinstate  the  appeal,  said  motion  is 
granted.    Mills  v.  State,  655. 

Eeduction  of  Ball. 

Where,  appellant  in  his  motion  for  rehearing  requested  that  the  bail 
be  reduced  to  the  sum  of  five  thousand  dollars,  the  same,  after  careful  con- 
sideration, is  hereby  granted.    E2x  part  Young,  412. 

Reference  to  Former  Trial. 

While  defendant's  first  bill  of  exceptions  reserved  to  the  misconduct  of 
the  jury  was  filed  after  term  time  and  could  therefore  not  be  considered,  yet 
the  same  facts  being  alleged  in  the  second  bill  of  exceptions,  filed  in  time, 
the  failure  to  file  the  first  bill  in  time  conld  not  affect  the  second,  which 
showed  that  after  the  jury  retired  one  or  more  of  the  jurors  mentioned  the 
fact  that  defendant  had  been  previously  tried  and  that  the  jury  stood  eleven 
for  conviction  and  one  for  acquittal,  which  resulted  in  a  mistrial.  There 
was  also  some  reference  to  defendant's  failure  to  prove  his  good  reputation, 
etc.,  all  of  which  is  reversible  error.     Pierce  v.  State,  379. 

Begulating  Hours  of  Labor.  See  Female  Employee. 

Reiteration.    See  Evidence,  13. 

Remarks  by  Court. 

Where  the  remarks  of  the  court  complained  of  had  no  bearing  on  the 
weight  of  the  evidence  referred  to,  but  were  addressed  solely  to  the  admis- 
sibility of  the  book  in  question  and  no  objection  was  made  thereto  at  the 
time,  there  was  no  reversible  error.    Berry  v.  State,  559. 

Remedy  in  Supreme  Court. 

It  appearing  from  the  record  that  the  controversy  grew  out  of  an  effort 
by  relator  to  obtain  release  from  a  contempt  Judgment,  entered  against 
her  without  a  trial  by  jury  in  a  case  in  which  she  had  previously  been  en- 
joined from  conducting  a  bawdyhouse,  this  court  should  not  entertain  juris- 
diction but  demand  that  the  relator  pursue  her  remedy  in  the  Supreme  Court; 
but  even  if  Jurisdiction  were  assumed,  relief  would  be  denied  and  the  appli- 
cation for  liabeas  corpus  dismissed.    Ex  parte  Houston,  8. 

Reproduction  of  Testimony.    See  Murder,  1. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
record  showed  that  the  wife  of  deceased  was  a  witness  upon  a  former  trial 
of  the  case,  but  had  since  died,  there  was  no  error  in  admitting  her  testi- 
mony introduced  on  such  former  hearing,  and  to  permit  the  stenographer, 
whose  notebook  was  lost,  to  testify  that  her  notes  were  correctly  transcrib- 
ed, and  that  the  narrative  statement  introduced  in  evidence  was  true  and 
correct.  Following  Pace  v.  State,  69  Texas  Crim.  Rep.,  27,  and  other  cases. 
Mitchell  V.  State,  530. 

Reputation  for  Chastity. 

Where  efforts  were  made  to  impeach  witnesses  for  the  State  by  proving 
their  bad  reputation  for  chastity,  the  court  correctly  overruled  this  attempt 
to  attack  the  credibility  of  said  witness.     Sapp  v.  State,  606. 

Reputation  of  Defendant. 

Where,  it  appeared  from  the  record  that  defendant  had  assailed  the 
character  and  reputation  of  the  deceased,  both  by  evidence  and  argument 
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the  remarks  of  the  prosecuting  attorney  to  the  effect  that  no  effort  had  been 
made  to  attack  the  reputation  of  the  defendant,  because  it  was  not  permis- 
sible by  law.  while  improper  was  not  reversible  error.  Following  Wright 
V.  State,  60  Texas  Crim.  Rep.,  S87,  and  other  cases.    Patterson  v.  State,  95. 

Bequested  Charges.    See  Fiduciary  Relation;  Good  Faith;    Knowledge  of  In- 
jured Party;    Practice  on  Appeal. 

1.  Where,  upon  trial  of  theft  of  an  automobile  by  bailee,  the  court  in  his 
main  charge  submitted  the  defendant's  theory  of  defense,  there  was  no  er- 
ror in  refusing  requested  charges  upon  the  same  subject.  Parkinson  v. 
State,  176. 

2.  Where,  upon  trial  of  assault  to  murder,  the  court  charged  the  jury  that 
defendant  would  have  the  right  to  approach  the  prosecutor  and  endeavor  to 
adjust  any  differences,  and  that  such  approach  would  not  deprive  him  of  any 
right  of  self-defense,  there  was  no  error  in  refusing  a  requested  charge  that 
defendant  had  the  right  to  arm  himself  and  make  such  approach;  besides, 
sharpening  a  pocket  knife  and  carrying  it  up  one's  sleeve  is  not  arming 
one's  self  as  contemplated  by  law.    Simmons  v.  State.  270. 

3.  Where,  upon  trial  of  murder,  the  court  gave  the  proper  charge  on  self- 
defense  and  also  submitted  requested  charges  on  said  subject,  there  was  no 
error  in  refusing  other  special  charges  which  embraced  the  same  subject 
matter  in  different  phraseology.     Messimer  v.  State,  403. 

4.  Where  the  requested  charges  on  the  corroboration  of  the  accomplice's 
testimony  were  included  in  the  main  charge,  there  was  no  error  in  refusing 
them.    Hasley  v.  State,  444. 

5.  Upon  trial  of  theft  there  was  no  error  in  refusing  defendant's  request- 
ed charges  with  reference  to  the  ownership  of  the  property,  as  they  did 
not  correctly  announce  the  law.    Narango  v.  State,  493. 

6.  Where  defendant  requested  a  charge  to  the  effect  that  unless  the 
jury  believed  beyond  a  reasonable  doubt  that  the  white  substance  found  in 
the  water  was  strychnine,  the  defendant  should  be  acquitted,  and  the  court's 
main  charge  covered  this  phase  of  the  case  completely,  there  was  no  error 
in  refusing  the  requested  charge.    Steele  v.  State,  588. 

Bes  (Gestae.    See  Declarations  and  Acts  of  Defendant,  9;    Dying  Declarations. 

1.  Upon  trial  of  murder  there  was  no  error  in  admitting  testimony  that 
deceased  said  that  defendant  shot  him  for  nothing;  that  he  was  trying  to 
make  his  get-away;  that  they  had  had  a  raisunflerstanding,  and  that  he 
went  back  to  apologize,  this  being  both  a  dying  declaration  and  res  gestae. 
Woods  V.  State,  354. 

2.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  defend- 
ant and  his  companions  claimed  that  they  only  went  out  to  the  scene  of  the 
difficulty  on  a  peaceful  mission,  but  the  State  claims  a  contrary  theory, 
there  was'  no  error  in  admitting  testimony  that  defendant's  companion, 
immediately  upon  reaching  the  scene,  began  the  difficulty.  Shrum  v.  State, 
486. 

Restaurants. 

Restaurants,  by  the  terms  of  the  statutes,  are  in  a  separate  class  from 
mercantile  establishments,  and  are  not  included  in  the  clause  in  the  statute 
which  exempts  from  its  operation  mercantile  establishments  in  certain 
towns.  Following  Ex  Parte  Brown,  21  South  Dakota,  515.  Glanges  v.  State, 
158. 

Betlrement  of  Jury.     See  Practice  In  Trial  Court,  2. 

Bight  to  go  Armed. 

1.  Where,  upon  trial  of  assault  to  murder  and  a  conviction  of  aggravated 
assault,  the  issue  on  the  right  to  arm  one's  self  in  anticipation. of  danger 
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when  engaged  in  a  lawful  enterprise  was  not  raised  by  the  eTldenoe,  there 
was  no  error  In  the  court's  failure  to  charge  thereon.    Price  v.  State.  163. 

2.  Where,  upon  trial  of  murder,  the  evidence  raised  tbe  issue  that  the  de- 
fendant had  the  right  to  arm  himself  in  ^inticipation  of  an  attack  from  the 
deceased,  and  deceased  having  threatened  to  Icill  defendant  when  opportunity 
offered,  which  threat  was  communicated  to  ^he  defendant,  the  court  should 
have  submitted  this  phase  of  the  case.  Following  Simmons  v.  State,  55  Tex- 
Crlm.  Rep.,  449,  and  other  cases.    Williams  v.  State,  280. 

3.  Where,  upon  trial  of  murder  and  a  «^nyiction  of  manslaughter,  the 
court's  charge  on  self-defense  was  in  proper  form,  there  was  no  reversible 
error.  Following  Tillery  v.  State,  24  Texas  Crim.  App.,  261.  and  there  was 
no  error  in  refusing  to  instruct  the  jury  upon  the  right  of  defendant  to  arm 
himself.  Following  Williford  v.  State,  38  Texas  Crim.  Rep.,  393;  Smith  v. 
State,  81  Texas  Crim.  Rep.,  868.     Ott  v.  State.  382. 

4.  Where,  upon  trial  of  murder,  the  evidence  did  not  call  for  a  charge  to 
the  effect  that  the  defendant  had  the  right  to  arm  himself,  etc..  or  that  de- 
ceased and  the  wife  of  defendant  had  engaged  in  adulterous  intercourse, 
there  was  no  error  in  refusing  the  requested  charges  thereon.  Wilson  v. 
State  625. 

Bobbery.     See  Confession,  6;    Other  Jurisdictions. 

1.  Where,  upon  trial  of  robbery  by  the  use  of  firearms,  the  evidence  showed 
that  the  defendant  and  his  companion  induced  the  owner  of  the  car  to  enter 
the  same  for  a  demonstration  drive,  saying  ihat  they  wanted  to  purchase 
a  car,  and  after  driving  some  five  or  six  miles  away  from  the  owner's  auto- 
mobile shop,  induced  him  to  leave  the  car  momentarily  by  a  trick  and  then 
assaulted  him  with  firearms,  bound  and  gagged  him  and  returned  to  the  car 
and  appropriated  the  same,  the  same  was  robbery  under  Article  1327,  Penal 
Code,  and  not  theft  by  fraud  and  artifice.     Clark  v.  State,  107. 

2.  Where,  upon  trial  of  robbery,  the  indictment  alleged  that,  Charles  I. 
Crouch  in  and  upon  W.  C.  Carter  did  make  an  assault  and  did  then  and 
there  by  said  assault  and  by  violence  and  by  putting  the  said  W.  C.  Carter 
in  fear  of  life  and  bodily  injury  and  by  then  and  there  using  and  exhibiting? 
a  firearm,  to  wit,  a  pistol,  the  same  was  not  duplicitous  and  properly  alleged 
the  offense  under  the  statute.    Crouch  v.  State.  115. 

3.  Where,  upon  trial  of  robbery  by  the  use  of  firearms,  the  evidence 
fully  supported  the  conviction,  there  was  no  reversible  error  Beard  v. 
State,  205. 

4.  Where,  upon  trial  of  robbery,  the  evidence  was  sufficient  to  sustain 
the  conviction,  although  largely  circumstantial,  there  was  no  reversible  er- 
ror.    Moore  v.  State,  569. 

Bale  Stated.  See  Bill  of  Exceptions.  9;  Burden  of  Proof,  1;  Capital  Pun- 
ishment; Change  of  Venue,  6;  Circumstantial  Evidence,  4;  Co- 
Defendant;  Comparison  of  Tracks;  Confession,  8;  Continuance.  4: 
Copy  of  Indictment;  Corroboration,  2:  Deadly  Weapon,  2;  Discre- 
tion of  Court;  Due  Process  of  Law;  Dying  Declarations:  Evidence, 
4;  Executive  Warrant;  Former  Conviction;  Habeas  Corpus;  In- 
sufficiency of  Evidence,  7;  Interpretation  of  Letters;  Joint  Control; 
Lapse  of  Time;  Motion  for  New  Trial,  2,  3;  Objections  to  Charge 
of  Court;  Order  of  Evidence,  2;  Other  Offenses,  4;  Other  Acts  of 
Sexual  Intercourse;  Pleading,  1,  2,  4;  Receiving  Stolen  Property,  1; 
Recent  Possession  2;  School  Teacher;  Subsequent  Statement;  Suffi- 
ciency of  Evidence,  4;  Tracks,  2;  Transcript,  2;  Trial  By  Jury,  2; 
Unpardoned  Convict:  Value,  1;  Void  Judgment;  Want  of  Diligence. 
2;    Wife  Desertion,  2. 

1.  It  is  essential  that  the  indictment  should  charge  either  an  assault  or 
violence  or  putting  In  fear  of  life  or  bodily  injury,  whether  it  was  committed 
with  a  firearm  or  by  other  means,  and  charging  the  same  conjunctively  is 
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not  duplicitous  pleading,  following  Reum  v.  The  State,  49  Texas  Grim.  Rep., 
125,  and  other  cases;  besides,  the  statute  does  not  denounce  two  offenses  but 
only  one  offense,  connected  with  which  there  may  be  aggravated  facts  In- 
creasing the  punishment,  following  Garcia  v.  State,  19  Texas  Grim.  App., 
389,  and  other  cases.     Grouch  v    State.  115. 

2.  Independent  of  Article  634.  Gode  Griminal  Procedure,  forbidding  the  re- 
vision on  appeal  of  an  order  changing  the  venue  in  the  absence  of  a  bill  of 
exceptions,  in  the  opinion  of  the  court  no  review  of  such  order  could  be 
lawfully  made  unless  it  was  shown  that  the  venue  was  changed  over  the 
objection  of  the  accused,  and  no  error  not  fundamental  can  be  noticed  on 
appeal  unless  exception  is  reserved  to  It  in  the  court  below  Following  Nel- 
son v.  State.  1  Texas  Crim.  App.,  44,  and  other  cases.    Baker  v.  State.  213. 

3.  It  is  the  general  rule  that  where  an  acquittal  of  murder  results  no  error 
can  be  successfully  predicated  upon  charging  on  that  degree  of  the  offense, 
unless  it  is  made  to  appear  that  injurious  results  were  produced  thereby, 
and  where  there  was  nothing  in  the  record  bringing  the  case  within  this 
exception,  there  was  no  reversible  error;  besides  the  issue  of  murder  was 
In  the  case.  Following  White  v.  State,  44  Texas  Grim.  Rep.,  346,  and  other 
cases.    Baker  y.  State.  305. 

4.  The  rule  is  now  well  established  that  evidence  which  merely  shows 
some  animus  or  hostility  of  some  third  person  against  the  deceased,  and  no 
proximate  connection  with  the  killing,  will  nor  be  admitted  Followint; 
Porch  V.  State,  50  Texas  Grim.  Rep..  337.  and  other  cases  Taylor  v.  State, 
330. 

5.  While  this  court  has  the  right  to  reverse  a  judgment  of  conviction  on 
account  of  the  insufficiency  of  the  evidence,  and  it  becomes  its  duty  to  do  so 
if  the  guilt  of  the  accused  is  not  made  to  appear  with  reasonable  certainty, 
yet  no  fixed  rule  as  to  this  can  be  devised,  and  each  case  must  be  tested  by 
Its  own  facts  Following  Mitchell  v.  State.  3S  Texas  Grim  Rep..  577.  and 
other  cases.  But  when  a  Jury  reaches  the  conclusion  upon  evidence  properly 
before  them  that  the  accused  is  guilty,  their  verdict  cannot  be  supplanted  by 
the  reviewing  court,  unless  it  is  able  to  point  to  weaknesses  which  destroys 
Its  cogency.     Id. 

6.  The  rule  is  well  established  that  if  the  witness  unequivocally  admits 
making  the  statements  that  ends  the  matter,  and  there  is  no  need  of  fur* 
ther  proof,  but.  etc.     Hasley  v.  State.  444. 

7.  This  court  must  adhere  to  the  rule  that  in  the  absence  of  a  bill  of  ex- 
ceptions the  refusal  or  the  trial  court  to  grant  a  continuance  calinot  be  re- 
viewed.    Wilson   V.  State,   538. 

8.  The  rule  is  that  while  the  accused  cannot  be  compelled  to  place  his 
foot  in  a  shoe  track  found  in  the  vicinity  of  the  crime,  and  even  his  re- 
fusal to  do  so  cannot  be  proved  against  him.  it  may  alway?  be  proved  that 
the  accused  voluntarily  went  to  the  locus  in  quo  and  placed  his  foot  lu 
footprints  found  there,  and  that  his  foot  fitted  the  footprints  perfectl.v. 
Following  Walker  v.  State,  7  Texas  Crim.  App..  264.  and  other  cases.  Mocro 
V.  State.  569 

9.  A  husband  and  wife  can  conspire  together  to  commit  an  offense  so  m« 
that  the  acts  and  declarations  of  either  spouse,  nor  on  trial,  may  be  admis- 
sible against  the  other  who  is  on  trial  Following  Cox  v.  State,  8  Texas 
Grim.  App..  256,  and  other   cases.     Steele  v.  State,  588. 

10.  Where  the  trial  court  certified  that  no  such  bills  of  exception  as  de- 
fendant contended  for  were  taken,  and  that  no  objections  were  heard,  and 
nc  such  proceedings  were  had,  and  therefore,  such  bills  of  exception  were 
refused,  such  certificate  must  be  accepted  by  this  court  in  the  absence  of 
a  showing  to  the  contrary.  Following  York  v.  State,  57  Texas  Grim.  Rep.. 
484,  and  other  cases.     Wilson  v.  State,  625. 

11.  There  are  no  established  rules  known  to  this  court  or  set  forth  in  the 
testimony  in  this  case  by  which  pregnancy  may  be  determined  in  its  earlier 
stages,  and  none  by  which  we  may  satisfy  ourselves  that  the  state  had  not 
made  out  its  case,  and  the  court  therefore  properly  submitted  these  issuer 
of  fact  to  the  jury.    Earnest  v.  State,  651. 
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School  Teacher. 

Where,  upon  trial  of  murder  and  a  conyiction  of  manslaughter,  the 
facts  showed  that  deceased  was  a  school  teacher  and  defendant  his  pupil 
about  fourteen  years  and  a  half  of  age;  that  the  teacher  concluded  that 
defendant  as  his  pupil  needed  correction  and  punishment  and  took  him 
away  from  the  school  grounds  ro  do  so.  it  is  held  that  he  had  a  right  to  do 
this  and  chastise  him  therp  instead  of  lotng  so  at  the  school-house;  but  if 
the  punishment  passed  beyond  a  moderate  restraint  and  chastisement  the 
defendant  had  the  right  of  self-defense,  especially  if  malice  entered  into 
the  teacher's  action.    Dill  v.  State,  49. 

Scire  Facias. 

1.  Where  there  was  a  variance  between  the  date  mentioned  In  the  Judg- 
ment nisi  and  the  date  of  the  bond,  the  same  was  fatal  and  the  bond  should 
not  have  been  introduced  In  evidence.     Raymond  et  al.  v.  State,  178. 

2.  Where,  upon  appeal  of  final  judgment  upon  a  forfeited  bail  bond,  ap- 
pellant contended  that  he  employed  an  attorney  who  failed  to  file  an 
answer  in  the  court  below,  and  that  the  judgment  by  default  was  taken 
against  him  and  his  sureties,  but  failed  td  show  sufficient  excuse,  for  fail- 
ure to  file  said  answer  or  that  be  had  meritorious  defense,  there  was  no 
reversible  error.     Briggs,  et  al.  v.  State,  473. 

Screen  Door.     See  Physical  Testimony. 

Second  Application. 

Where  the  second  application  for  continuance  showed  a  want  of  dili- 
gence to  secure  the  absent  witness,  and  that  the  same  facts  were  given 
in  evidence  by  several  other  witnesses,  there  was  no  reversible  error.  Mitch' 
ell  V.  State,  530. 

Seduction.    See  Birth  of  Child;    Marriage;    Sufllciency  of  E}vldence,  13. 

1.  Where,  upon  trial  of  seduction,  the  record  showed  chat  on  crosi«-exami- 
nation  of  prosecutrix  she  was  asked  if  she  ever  told  anyone  of  defendant's 
promise  to  marry  her  prior  to  the  time  Indictment  was  filed,  to  which  she 
replied  that  she  so  told  a  certain  party,  whereupon  the  State  Introduced 
said  party  who  testified  that  the  prosecutrix  did  so  tell  her;  this  testimony 
was  inadmissible,  as  rhe  prosecutrix  could  not  corroborate  derself  by  state- 
ments she' made  to  thlri  parties  nor  could  the  same  be  introduced  for 
impeachment  purposes.  Following:  Snodgrass  v.  State,  31  S.  W.  Rep.,  366, 
and  other  cases.     Adams,  v.  State    67 

2  .Where  upon  trial  of  seduction  ihere  ^ns  stjfficieo?  corroboration  of 
prosecutrix,  the  court  correctly  refused  •*  requested  isharir*  to  return  a  ver- 
dict of  not  guilty     Klepper  v.  State,  597. 

Self-defense.    See  Abandoning  Difficulty;    Charge  of  Court,  7,  10;    Evidence, 
10,    Insufficiency  of  Evidence,  6;    Murder;    Right  to  Go  Armed. 

1.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  there 
was  a  conflict  of  testimony  as  to  whether  the  deceased  who  was  defendant's 
teacher  exceeded  his  authority  in  inflicting  punishment  when  defendant 
utabbed  him  with  a  pocket  knife,  which  resulted  In  death  some  days  after. 
ward,  the  court's  (jharge  on  self-defense  should  have  submitted  the  facts 
from  the  standpoint  of  the  defendant  and  should  have  so  instructed  the 
jury,  that  if  the  defendant  believed  that  deceased  took  him  out  there  not 
to  chastise  him  as  a  student  for  a  violation  of  the  rules  of  the  school  but 
out  of  revenge  or  to  Inflict  unnecessary  and  immoderate  punishment  upon 
him  in  a  cruel  way.  then  defendant's  right  of  self-defense  inured  to  him  from 
the  circumstances  as  he  saw  the  facts  at  the  time  and  not  how  the  jury 
viewed  them  at  the  trial.     Dill  v.  State,  49. 

2.  Where,  upon  trial  of  murder,  the  court  gave  a  charge  on  self-defense, 
v/hich  was  in  no  wise  restrictive  of  defendant's  perfect  right  of  self-defense. 
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and  also  a  charge  on  the  law  of  communicated  threats,  there  was  no  error 
in  refusing  the  special  requested  charges  of  the  defendant  singling  out 
various  matters  in  evidence  and  instruct  the  jury  upon  their  effect.  Follow- 
ing Seeley  v.  State,  43  Texas  Crlm.  Rep.,  69,  and  other  cases.  Patterson 
V.  State,  95. 

3.  Where,  upon  trial  of  assault  to  murder  and  a  conviction  of  aggravated 
assault,  the  court  submittel  the  law  of  self-defense  and  properly  applied  the 
law  to  the  facts  in  the  case,  there  was  no  reversible  error.  Price  v.  State,  163. 

4.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
court's  charge  on  self-defense  informed  the  Jury  that  it  was  not  necessary 
that  there  should  have  been  actual  danger  provided  defendant  acted  upon 
the  reasonable  appearance  of  danger  from  defendant's  standpoint,  and  also 
submitted  requested  charges  on  this  basis,  there  was  no  reversible  error. 
Baker  v.  State,  305. 

5.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  it  was 
doubtful  whether  the  evidence  raised  the  issue  of  self-defense,  but  the 
court,  nevertheless,  fully  charged  thereon  and  instructed  the  jury  further 
on  the  right  of  one  assailed  to  pursue  his  assailant,  there  was  no  reversible 
error.     Barnard  v.  State,  365. 

6.  Where  appellant  contended  that  the  court  limited  self-defense  as  only 
against  the  deceased,  but  it  appeared  from  the  record  that  the  court  ex- 
pressly instructed  the  jury  that  defendant  had  a  right  to  shoot  in  self-de- 
fense, not  only  against  deceased  but  any  other  person  who  was  engaged 
in  shooting  at  him,  there  was  no  reversible  error.    Shrum  v.  State,  486. 

Self-serving  Declarations. 

1.  Upon  trial  of  assault  with  intent  to  murder,  the  defendant  sought  to 
testify  that  on  the  morning  of  the  day  of  the  assault,  and  before  he  assaulted 
the  injured  party  he  had  a  conversation  with  a  certain  merchant  of  the  town 
who  had  refused  further  credit  to  him,  and  that  he  presumed  that  this  was 
on  account  of  what  the  injured  party  had  told  said  merchant,  etc.,  there  was 
no  error  In  excluding  such  testimony.     Simmons  v.  State,  270. 

2.  Where,  upon  trial  of  murder  and  conviction  of  manslaughter,  the 
State's  testimony  showed  that  after  the  fatal  difficulty  defendant  immediate- 
ly left  the  scene  and  went  away  some  eighteen  miles  therefrom,  as  defend- 
ant claims,  to  visit  his  parents,  there  was  no  error  in  excluding  testimony 
that  en  route  on  his  return  he  stated  to  the  witness,  seeing  an  offer  of  re- 
ward for  defendant's  arrest,  that  if  he,  the  witness,  would  take  him  to  the 
sheriff's  office  he  would  get  the  reward.  This  was  self-serving  testimony 
and  inadmissible.     Shrum  v.  State,  486. 

Sentence. 

1.  Where,  defendant  was  indicted  for  a  felony  but  was  only  convicted  of 
a  misdemeanor  theft,  no  sentence  is  necessary,  the  judgment  performing 
the  office  of  both  judgment  and  sentence.    Berdell  v.  State,  310. 

2.  The  sentence,  being  the  final  judgment  is  necessary  to  attach  the  juris- 
diction of  this  court  in  appeal  of  felony  cases;  besides,  the  judgment  will 
be  affirmed  because  the  bills  of  exception  were  not  filed  in  time.  Thompkins 
v.  State,  502. 

Separate  Offense.    See  Former  Conviction,  2;    Statute  Construed,  13. 

Service  Car.     See  City  Charter  and  Ordinance. 

Serial  Numbers  on  Car. 

Upon  trial  of  theft  of  an  automobile  there  was  no  error  in  admitting 
testimony  that  the  numbers  appearing  on  Ford  engines  run  serially,  and 
all  engines  of  said  make  were  numbered  consecutively,  and  to  Identify  a 
book  in  which  appeared  the  number  of  Ford  engines  manufactured  during 
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the  five  or  six  years  preceding;  and  that  such  book  entries  were  re- 
liable. Distinguishing  Aldenhoven  v.  State,  42  Texas  Crim.  Rep..  6,  and 
other  cases;  besides,  such  testimony  was  given  by  other  witnesses  from 
their  own  knowledge.     Berry  v.  State,  559. 

Serious  Injury. 

Where,  the  indictment  alleged  serious  bodily  injury  as  means  of  aggra- 
vation, and  the  evidence  showed  that  the  injured  party  was  struck  a  blow 
by  the  defendant  with  the  metal  part  of  a  pitchfork  which  produced  a  cut 
four  inches  in  length,  laid  the  bone  bare,  and  left  a  print  on  the  skull,  mak- 
ing him  unconscious,  etc.,  the  allegation  was  sustained,  and  there  was  no 
reversible  error.    Knight  y.  State,  134. 

Service  of  Copy  of  Indictment. 

Where  upon  trial  of  burglary,  the  trial  court  refused  to  direct  service 
of  a  copy  of  the  indictment  upon  defendant  when  requested,  the  same  was 
reversible  error.    Revill  v.  State,  1. 

Severance. 

The  trial  court  did  not  err  in  overruling  the  application  for  severance 
asking  that  the  codefendant  be  placed  upon  trial  first,  where  the  cases  were 
pending  in  separate  counties  and  the  severance  asked  for  would  have 
amounted  to  a  continuance  of  the  case.  Following  Price  v.  State,  68  Texas 
Crim.  Rep.,  556,  and  other  cases.     Sapp  v.  State,  606. 

Silence  of  Defendant. 

Where,  upon  trial  of  robbery  by  firearms,  it  developed  that  defendant 
and  others  were  arrested,  one  of  whom  was  released,  while  defendant  was 
under  arrest,  the  latter  would  not  be  bound  by  anything  the  sheriff  may 
have  said  in  his  presence  why  he  discharged  said  third  party  from  custody. 
Bouldin  v.  State,  419. 

Size  of  Deceased.     See  Evidence,  3. 

Special  Judge.    See  Constitutional  Law. 

1.  Where,  upon  trial  of  murder,  the  case  was  tried  before  a  special  judge 
and  the  record  showed  on  appeal,  that  some  weeks  before  the  trial,  a  written 
agreement  was  signed  by  the  attorneys  for  both  sides  agreeing  upon  a 
special  judge  to  try  the  case,  the  regularly  elected  judge  ot  the  district  hav- 
ing been  of  counsel  in  the  case  and  disqualified,  and  without  calling  upon 
any  other  judge  to  exchange  districts,  the  Governor  designating  the  appoint- 
ment of  said  attorney  agreed  upon,  who  tried  the  case,  there  was  no  rever- 
sible error.     Patterson  v.  State,  95. 

2.  Where,  upon  appeal  from  a  conviction  of  murder,  it  appeared  from  the 
record  that  the  presiding  judge  was  disqualified,  and  that  the  special  judge 
was  not  in  fact  a  district  judge  but  a  practicing  attorney  selected  by  the  bar 
to  preside  specially  over  that  term  of  the  court,  and  excluded  the  fact  that 
he  was  selected  by  the  parties,  he  could  not  sit  as  a  judge  in  the  instant  case, 
and  the  question  could  be  raised  for  the  first  time  on  appeal.  Strahan  v. 
State,  324. 

Special  Term  of  District  Court. 

Where  the  District  Court  convened  in  one  County  of  the  district  and 
on  that  date  the  judge  thereof  recessed,  or  adjourned  said  court  in  that 
county  and  went  to  another  county  of  his  district,  and  there  convened 
court  and  made  an  order  changing  the  venue  of  the'  instant  case  and  re- 
quired defendant  to  enter  into  recognizance  to  appear  the  following  day  in 
the  latter  county,  there  was  no  error  in  overruling  the  motion  to  the  juris- 
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dictfon  of  said  latter  county.     Following  Elliott  v.  State,  58  Texas  Crlm. 
Rep.,  200.    Wilson  v.  State,  538. 

Specific  Act  of  Violence.    See  Character  of  Deceased. 

Special  Venire.     See  Jury  and  Jury  Law,  3;    Jury  Commissioners. 

1.  The  failure  of  some  of  the  veniremen  to  respond  is  not  a  ground  for 
quashing  the  writ.  Following  Hall  v.  State,  28  Texas  Crim.  App.,  146,  and 
other  cases.     Clark  v.  State,  107. 

2.  Where  defendant  moved  to  quash  the  special  venire  on  the  ground  that 
said  veniremen  were  served  by  the  officers  mailing  out  a  post  card  to  the 
different  jurors,  and  not  by  verbal  summons,  as  directed  by  Article  668,  C. 
C.  P.,  the  same  did  not  work  a  reversal  in  the  Instant  case,  because  all  of 
the  special  veniremen  were  either  in  attendance  upon  the  court  or  were 
absent  under  legal  excuse,  or  exemption.  Following  Charles  v.  State,  IZ 
Texas  Crlm.  App.,  664.  and  other  cases.  Distinguishing  Johnson  v.  State, 
86  Texas  Crim.  Rep.,  277,  218  S.  W.  Rep.,  496.     Brown  v.  State,  261. 

3.  Where,  upon  trial  of  murder  in  a  county  not  included  in  the  jury  wheel 
law,  there  had  been  selected  by  the  jury  commissioners  certain  persons  to 
serve  as  petit  jurors  for  each  of  the  four  weeks  of  the  term,  and  each  of 
these  names  were  written  upon  a  separate  slip  of  paper,  placed  in  a  box, 
and  there  were  drawn  therefrom  one  hundred  and  sixty  names  which  were 
placed  upon  the  list  and  furnished  to  the  sheriff,  in  connection  wilh  the 
special  venire  lists,  and  summoned  by  the  sheriff  to  serve  as  the  special 
venire  in  defendant's  case,  there  was  no  error  in  overruling  defendant's  mo- 
tion objecting  to  this  procedure  on  the  ground  that  it  was  unauthorized 
by  law.     Taylor  v.  State,  330. 

4.  Where  the  question  with  reference  to  quashing  the  special  venire  was 
recently  decided  adversely  to  the  defendant,  it  need  not  be  again  considered. 
Following  Taylor  v.  State,  87  Texas  Crlm.  Rep.,  330;  recentlly  decided. 
Lovett  V.  State,  548. 

Standpoint  of  Defendant.     See  Self-Defense,  1. 

Upon  trial  of  murder,  under  the  facts  of  the  instant  case,  raising  the 
issue  of  apparent  danger,  the  court  should  have  submitted  affirmatively  a 
charge  on  self-defense  from  the  standpoint  of  the  defendant  and  not  from 
the  standpoint  of  the  jury.  Following  Nix  v.  State,  46  Texas  Crim.  Rep., 
504,  and  other  cases.     Williams  v.  State,  280. 

Statement  of  Facts.    See  Practice  on  Appeal;    Tick  Eradication,  7. 

1.  In  the  absence  of  a  statement  of  facts,  complaints  to  the  ruling  of  the 
court  upon  the  admission  or  rejection  of  evidence  cannot  be  considered  on 
appeal.  Following:  Hobbs  v.  State,  28  S.  W.  Rep.,  814,  and  other  cases. 
An  exception  to  this  rule  obtains  where  the  evidence  admitted  is  flagrantly 
irrelevant,  etc.  Following:  Hare  v.  State,  66  Texas  Crim.  Rep.,  6,  and 
other  cases.    Pilgrim  v.  State,  6. 

2.  Where  the  document  accompanying  the  record  and  called  a  statement  of 
facts  was  not  approved  or  authenticated  by  the  trial  judge,  the  same  cannot 
be  considered  on  appeal.  Following:  Wright  v.  State,  37  Texas  Crim.  Rep., 
3,  and  other  cases.     Id. 

3.  Where  the  statement  of  facts  was  filed  too  late,  the  same  could  not  be 
considered  on  appeal;  however,  it  appearing  on  re-hearing,  by  affidavit  of 
appellant,  that  the  same  was  presented  to  the  trial  judge  within  the  time 
fixed  by  law,  the  same  will  be  considered.    Erwin  v.  State,  71. 

4.  Where,  the  Assistant  Attorney  General  moved  to  strike  out  the  state- 
ment of  facts  because  not  approved  by  the  trial  judge,  and  it  appeared  from 
the  record  that  the  trial  judge  through  inadvertence  had  not  signed  the 
same,  when  in  fact  he  believed  he  had  done  so,  until  his  attention  was  call- 
ed to  the  matter,  and  his  omission  to  do  so  was  an  oversight,  the  statenaent 
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of  facts  thus  contained  in  the  record  will  be  considered.    Berrian  t.  State, 
284. 

5.  Where  the  statement  of  facts  was  not  filed  within  the  ninety  days  as 
required  under  the  decisions,  but  it  appeared  from  the  statement  of  the  trial 
judge  that  this  occurred  by  his  own  inadvertence  and  without  the  fault  of 
the  appellant,  the  statement  of  facts  will  be  considered.  Following  EitelY. 
State,  78  Texas  Crim.  Rep.,  552,  and  other  cases.    Davis  v.  State,  425. 

6.  Article  844c,  C.  C.  P.  requires  the  filing  of  duplicate  statement  of  facts 
with  the  clerk  of  the  trial  court,  and  that  the  original  be  sent  with  the 
transcript  to  this  court.  Following  Hardgraves  v.  State,  61  Texas  Crim. 
Rep.,  422,  and  other  cases;  but  inasmuch  as  the  original  was  filed  on  re- 
hearing, the  case  is  heard  upon  its  merits.     Narango  v.  State,  493. 

7.  In  the  absence  of  a  statement  of  facts,  an  exception  to  the  charge  of 
the  court  on  aggravated  assault  cannot  be  considered  on  appeal.  Wheeler 
T.  State,  646. 

8.  In  the  absence  of  a  statement  of  facts  and  bills  of  exception,  the  motion 
to  quash  the  venire  cannot  be  considered  on  appeal,  and  the  Judgment  must 
be  afiirmed.    Bowen  v.  State,  657. 

Statutes  Construed.  See  Abduction;  Jury  and  Jury  Law;  Juvenile;  Picket- 
ing by  Strikers;  Present  Law;  Pure  Food  Law;  Robbery,  1;  Special 
District  Judge;    Statement  of  Fact,  6;    Theft  of  Fruit. 

1.  Article  320,  Vernon's  G.  C.  P.,  binds  the  appellant  only  for  his  appear- 
ance in  the  trial  court,  but  article  903  of  said  code  prescribes  the  form  of  re- 
cognizance which  should  be  given  by  one  who  is  convicted  of  a  felony  and 
appeals,  and  such  recognizance  should  state  the  amount  of  punishment. 
Following:  Hays  v.  State,  83  Texas  Crim.  Rep.,  596;  204  S.  W.  Rep.,  330, 
and  other  cases.  But  the  appellant  was  allowed  to  file  in  the  trial  court  a 
proper  appeal  bond  and  the  case  is  now  here  heard  on  its  merits.  Willoughby 
v.  State,  40. 

2.  Article  1307,  Penal  Code  does  not  create  a  new  offense  or  change  the 
definition  of  the  offense  of  burglary,  but  simply  extends  the  enumeration  of 
the  manner  of  entry  by  the  discharge  of  firearms  into  a  house  with  intent  to 
injure  any  person  therein,  but  it  is  essential  under  article  1304  P.  C,  in 
every  case  of  burglary  that  the  entry  be  made  with  the  intent  to  commit 
a  felony  or  the  crime  of  theft,  and  where  the  evidence  did  not  suggest  that 
the  purpose  of  the  defendant  was  to  commit  the  crime  of  theft  and  that  the 
shot  was  fired  in  such  a  manner  that  it  could  not  have  injured  those  within 
the  house  the  ofFense  could  not  have  been  burglary.  Following:  Miller  v. 
State,  81  Texas  Crim.  Rep.,  237;  modifying:  Railey  v.  State,  58  Texas  Crim. 
Rep.,  1.    Nails  v.  State,  83. 

3.  The  words  "forbidden  language"  in  said  Act  comprehends  all  language 
used  in  the  presence  and  hearing  of  another  person  in  time  of  war,  which 
language  is  disloyal  to  the  United  States,  etc.,  or  abusive  in  character  and 
calculated  to  bring  into  disrepute  the  United  States,  etc.,  and  contains  all 
the  elements  of  the  offense  prohibited  by  such  section.    Ex  Parte  Meckel,  120. 

4.  Articles  34  and  35,  Vernon's  C.  C.  P.,  set  forth  fully  and  in  detail  the 
procedure  necessary  in  the  institution  of  prosecutions,  and  provide  for 
taking  a  complaint  and  filing  information,  and  no  mention  is  there  made 
of  the  requirement  that  the  maker  of  the  complaint  should  be  a  credible 
person,  therefore,  we  hold  that  the  word  "credible"  as  used  in  Article  479, 
Vernon's  C.  C.  P.,  should  be  construed  as  meaning  competent  to  testify. 
Ilalbadier  v.  State,  129. 

5.  Section  Five,  of  Chapter  Sixty,  was  amended  by  Chapter  Forty-four  of 
the  Acts  of  the  Regular  Session  of  the  Thirty-fifth  Legislature,  and  clearly 
Indicates  the  intention  of  the  Legislature  to  make  the  matter  of  tick  eradi- 
cation in  the  several  counties,  one  for  which  the  expense  should  be  provided 
out  of  the  various  county  funds,  and  where  the  evidence  showed  that  a 
charge  of  twenty-five  cents  per  head  was  fixed  at  the  vat  where  defendant 
was  notified  to  dip  his  cattle,  his  defense  that  he  could  not  be  required  to 
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pay  this  charge  or  compelled  to  dip  his  cattle  until  the  county  had  prepared 
proper  public  facilities,  such  defense  was  valid  and  his  specially  requested 
charge  should  have  been  given.    Walker  v.  State,  IgC. 

6.  Defendant's  contention  that  said  Tick  Eradication  JL>aw  has  no  force  and 
effect  in  counties  where  no  local  option  election  under  the  terms  and  pro- 
visions of  Section  7  of  said  Act  has  been  held,  is  untenable.  Following  Mc- 
Gee  V.  State,  81  Texas  Crim.  Rep..  210;  and  other  cases.  Said  law  is  not  a 
local  option  law  as  is  contemplated  by  the  terms  of  Section  23,  Article  16, 
of  the  Constitution  of  Texas,  but  is  a  State-wide  Act;  and  the  provision 
contained  in  Section  7  is  simply  to  hasten  the.  operatior;  of  said  law  as  to 
such  counties.    Gaudy  v.  State,  197 

7.  In  a  prosecution  of  this  kind  when  had  under  the  provision  of  Sec- 
tions 9  and  10  of  the  Tick  Eradication  Law,  a  certified  copy  of  the  proclama- 
tion of  the  Governor  would  be  sufficient  to  establi^  the  existence  of  tho 
quarantine;  but  proof  of  the  holding  of  the  election  and  putting  same  into 
effect  should  be  made  as  in  other  cases  of  violation  of  Local  Option  Laws. 
Felchack  v.  State,  207. 

8.  Where,  upon  trial  of  rape  upoT.  a  femaK  under  the  age  of  consent,  de- 
fendant complained  that  his  confession  showed  assault  to  rape  and  cannot 
be  used  against  him  to  establish  a  charge  of  rape,  the  same  is  untenable, 
under  Article  810,  Vernon's  C.  C.  P.     Anderson  v.  State,  230. 

9.  Under  well  established  principles  of  construction,  the  acts  of  the  same 
Legislature  upon  the  same  subject  are  to  be  construed  together,  and  under 
this  rule  it  is  held  that  under  Section  9  of  Chapter  31.  of  the  Acts  of  the 
Thirty-fifth  Legislature.  Fourth  Called  Session,  the  right  of  one  to  carry 
intoxicating  liquors  to  his  home  for  his  personal  use,  etc.,  is  recognized; 
and,  where  the  evidence  showed  that  this  was  defendant's  purpose,  the  court 
should  have  submitted  a  proper  charge  and  his  failure  to  do  so  is  reversible 
error.     Coleman  v.  State  240. 

10.  Where,  upon  rehearing  appellant  contended  that  the  evidence  was  in- 
sufficient to  support  a  conviction  of  aggravated  assault,  fixing  the  punish- 
ment of  the  delinquent  child  at  three  years  confinement  in  the  State  Train- 
ing School  for  Boys  but  the  record  sustains  the  original  opinion,  the  motion 
for  rehearing  must  be  overruled;  besides,  if  appellant  had  been  found  guilty 
of  a  simple  assault  only,  it  could  not  have  affected  his  punishment,  as  this 
would  be  a  violation  of  the  law  under  the  statutes  defining  delinquent  chil- 
dren, and  in  either  event  the  jury  must  have  found  that  defendant  was  a  de- 
linquent child,  and  the  court  having  submitted  a  charge  on  self-defense,  the 
judgment  must  be  affirmed.     Simpson  v.   State,   277. 

11.  Where,  appellant  contended  that,  under  Article  918,  Vernon's  C.  C.  P. 
as  amended  by  Chapter  18  of  the  Act  of  the  regular  session  of  the  Thirty-sixth 
Legislature,  this  court  acquired  jurisdiction  by  the  notice  of  appeal,  and 
that  whether  or  not  the  appellant  was  in  custody  or  had  given  his  recog- 
nizance became  immaterial,  held:  While  this  act  gave  to  the  appellant  the 
right  to  make  a  bail  bond,  etc..  it  does  not  seem  to  change  the  necessity  that 
the  record  show  upon  appeal  that  appellant  is  either  in  jail  or  at  large  upon 
ball  or  recognizance,  and  the  appeal  must  be  dismissed.    White  v.  State,  315. 

12.  While  it  may  be  that  one  who  wilfully  kills  an  animal  with  the  intent 
to  injure  its  owner  might  be  convicted  under  Article  1230,  supra,  although 
at  the  time  the  animal  was  killed  it  was  on  the  premises  of  the  accused 
enclosed  with  an  insufficient  fence,  yet  there  must  be  proof  that  the  intent 
was  to  injure  the  owner  of  the  animal,  and  in  the  instant  case,  there  being 
no  evidence  of  such  intent,  the  conviction  could  not  be  sustained.  Choate  v. 
State,  328. 

13.  Article  1230,  P.  C,  designed  to  protect  the  owner,  and  Article  1231,  P. 
C,  designed  to  protect  the  animals,  and  Article  1246,  P.  C,  which  makes  it 
unlawful  to  kill  an  animal  which  is  trespassing  upon  land  enclosed  by  an 
Insufficient  fence,  each  defines  a  separate  offense,  and  each  contains  elements 
distinct  from  the  other.  Following  Payne  v.  State,  17  Texas  Crim.  App.,  40, 
and  other  cases.    Id. 
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14.  Articles  658,  659,  661.  661a,  C.  C.  P.,  and  other  civil  statutes  fully  sup- 
ply the  authority  to  the  court  for  ordering  the  special  venire  drawn  from 
the  list  prepared  by  the  Jury  commissioners.     Taylor  v.  State.  330. 

15.  There  are  two  statutes  with  reference  to  hunting  upon  the  enclosed 
lands  of  another,  and  the  information  must  charge  either  one  or  the  other, 
and  if  this  prosecut^.on  was  brought  within  the  definition  of  pastures  of  two 
thousand  acres  or  less,  the  same  was  fatally  defective,  as  it  failed  to  nega- 
tive want  of  consent  of  all  the  parties  named  in  the  statutes  Following 
Ifoltzgraf t  V.  State,  23  Texas  Crim.  App.,  404 ;  besides,  the  allegations  in  the 
information  were  not  sustained  by  the  proof.     Boubel  v.  State.  360. 

16.  The  said  Tick  Eradication  Law  is  incomplete  in  failing  to  describe 
with  some  degree  of  certainty  the  rule  with  reference  to  notice,  which 
It  is  intended  by  the  Legislature  the  Commission  is  authorized  to  make,  to 
the  end  that  one  accused  of  its  violation  may  look  to  the  law  to  determine 
the  authority  to  make  the  rule,  and  the  court,  in  passing  upon  the  reason- 
ableness, may  ascertain  the  Legislative  will  from  the  law  as  written,  and 
the  law  being  silent  upon  this  subject,  the  relator  cannot  be  punished  for 
refusing  to  obey  the  command  of  the  Commission  or  its  agent  Followlni; 
Jannin  v.  State,  42  Texas  Crim.  Rep.,  631,  and  other  cases.  Ex  Parte  Leslie, 
476. 

Strychnine  Poisoning.     See  Murder,  12. 

Subsequent  Possession.     See  Declarations  and  Act  of  Defendant,  14. 

Subsequent  Statements.     See  Declaration  and  Acts  of  Prosecutrix,  2. 

The  question  involved  in  every  case  like  this  is  the  truth  of  the  present 
narrative  given  by  the  witness  on  the  instant  trial.  As  affecting  this  ques- 
tion the  court  permits  the  opposing  party  to  show  inconsistent  statements 
made  by  the  witness  at  other  times,  and  allows  the  witness  so  attacked  to 
be  supported  by  testimony  of  consistent  statements,  and  the  question  of  time 
is  only  material  as  affecting  the  weight  of  the  testimony,  and  the  statements 
are  not  confined  to  those  made  prior  to  the  day  fixed  by  the  impeaching  wit- 
ness, or  witnesses,  but  such  support  may  be  by  subsequent,  consistent  state- 
ments also.     Taylor  v.  State,  330. 

Substitution  of  Indictment. 

Where  the  venue  was  changed  from  the  original  county  where  the  in- 
dictment was  found,  and  the  indictment  was  lost  in  the  original  county  be- 
fore the  transfer  on  change  of  venue,  and  there  was  no  original  indictment 
to  be  forwarded  with  the  trapscript  from  said  original  county  to  the  county 
where  defendant  was  tried,  it  was  reversible  error  to  permit  the  county  at- 
torney to  substitute  the  indictment  in  the  county  to  which  the  venue  had 
been  changed,  and  the  same  was  reversible  error.  HolUngsworth  v.  State, 
a99. 

Subterfuge. 

Where  the  defendant  was  in  the  employ  of  the  owner  of  the  picture 
show  during  the  week,  but  on  Sunday  was  acting  for  a  certain  picture  show 
company  who  had  made  some  character  of  agreement  with  the  moving  pic- 
ture show  proprietor  and  sent  to  each  show  on  Sundays  a  man  to  operate 
its  reels,  all  of  which  was  an  attempt  to  evade  the  law,  defendant  wan 
liable.    Ealey  v.  State,  648. 

Sul&ciency  of  the  Evidence.  See  Abortion;  Aggravated  Assault,  2;  Burglary. 
2,  8;  Circumstantial  Evidence,  3;  Corroboration.  1,  2,  4;  Man- 
slaughter, 3,  5:  Murder,  2,  3,  7,  11;  Rape,  1,  3;  Recent  Possession, 
3;  Receiving  Stolen  Property,  2:  Ro})bery,  3,  4;  Serious  Injury; 
Swindling,  1;    Theft,  2,  3,  5;     Theft  of  Automobile,  4. 
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1.  Where  upon  trial  of  murder  and  a  conviction  for  that  offense,  the  evl, 
dence  sustained  the  same,  there  was  no  error  in  refusing  a  requested  charge 
to  return  a  verdict  of  not  guilty.     Hart  v.State,  55. 

2.  Where,  upon  trial  of  murder,  the  defendant  claimed  accident  or  suicide 
but  the  evidence  showed  that  the  Jury  was  justified  in  finding  that  her 
death  was  by  the  hands- of  the  defendant,  there  was  no  reversible  error  in 
finding  him  guilty  of  murder.    Id. 

3.  Where  defendant  pleaded  guilty  to  the  offense  of  unlawfully  having  and 
keeping  intoxicating  liquor  in  a  public  place,  etc.,  and  was  assessed  the 
lowest  punishment,  the  sufficiency  of  the  evidence  to  sustain  the  conviction 
is  not  in  question.  Following  Terretto  v.  State,  86  Texas  Crim.  Rep.,  188. 
Baldauf  v.  State,  228. 

4.  The  rule  is,  in  passing  upon  the  sufficiency  of  the  evidence,  to  assume 
that  the  jury  decided  all  controverted  questions  in  favor  of  the  State,  ani 
if  the  evidence,  viewed  in  its  most  favorable  light  from  the  standpoint  of 
the  State,  is  sufficient,  the  verdict  will  not  be  disturbed,  and  where,  upon 
trial  of  assault  with  intent  to  murder,  the  evidence  supported  the  verdict 
under  a  proper  charge  of  the  court,  there  was  no  reversible  error.  Reese 
V.   State,  245. 

5.  Where,  upon  trial  of  defendant  as  a  delinquent  child,  the  evidence  sus- 
tained the  allegations  in  the  information,  that  defendant  was  guilty  of  an 
aggravated  assault  with  a  deadly  weapon,  etc.,  the  conviction  was  sustained. 
Simpson  v.  State.  277. 

6.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the  evi- 
dence sustained  the  conviction  under  a  proper  charge  of  the  court,  there 
was  no  reversible  error.     Barnard  v.  State,  365. 

7.  Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  the 
record  on  appeal  showed  that  no  phase  of  the  evidence  would  have  warranted 
a  verdict  for  a  lower  degree  of  homicide,  etc.,  there  was  no  reversible  error. 
Watts  V.  State,  442. 

8.  Where,  upon  trial  of  theft  of  property  over  the  value  of  fifty  dollars, 
the  evidence  sustained  the  conviction  under  a  proper  charge  of  the  court, 
there  was  no  reversible  error.     Alarcan  v.  State,  458. 

9.  Where,  upon  trial  of  assault  to  murder  and  a  conviction  for  aggravated 
assault,  the  evidence  sustains  the  conviction  under  a  proper  charge  of  the 
court,  there  is  no  reversible  error.    Mayes  v.  State,  512. 

10.  Where  upon  trial  of  murder  the  evidence  was  sufficient  to  show  that 
defendant  killed  the  deceased  in  order  to  possess  himself  of  the  latter's 
wife,  and  there  was  also  evidence  that  defendant  had  poisoned  his  wife  in 
order  to  obtain  his  object,  the  judgment  of  conviction  giving  him  a  life 
sentence  in  the  penitentiary  was  sustained.    Haley  v.  State,  519. 

11.  Where  upon  trial  of  murder  and  a  conviction  of  manslaughter  the  evi- 
dence was  sufficient  to  support  the  conviction  under  a  proper  charge  of  the 
court  there  was  no  reversible  error.     Mitchell  v.  State,  530. 

12.  Where  upon  trial  of  murder  and  a  conviction  of  manslaughter  the 
conviction  was  amply  sustained  by  the  evidence,  and  that  the  jury  prob- 
ably inflicted  the  lowest  punishment  on  account  of  defendant's  youth,  there 
was  no  reversible  error.     HoUman  v.  State,  576. 

13.  Where  upon  trial  of  seduction  the  testimony  of  the  prosecutrix  was 
sufficiently  corroborated,  and  the  evidence  otherwise  sufficient  to  sustain 
the  conviction,  there  was  no  reversible  error  on  that  ground.  Following 
Nash,  V.  State,  61  Texas  Crim.  Rep.,  269,  and  other  cases.  Klepper  v.  State, 
597. 

14.  Where  the  defendant  was  indicted  as  an  accomplice  to  the  murder  of 
his  wife  and  bis  punishment  assessed  at  ninety-nine  years  in  the  peniten- 
tiary, and  the  record  on  appeal  showed  that  the  conviction  was  sustained 
under  a  proper  charge  of  the  court,  there  was  no  reversible  error.  Sapp  v. 
State,  606. 

Sunday.     See  Filing  Complaint  on  Sunday. 

Digitized  by  VjOOQ IC 


736  Index. 

Sunday  Law.    See  Agent;    Complaint;    Subterfuge. 

Where,  upon  trial  of  a  violation  of  the  Sunday  Law,  practically  every 
question  involved  had  been  settled  by  prior  decisions  of  this  court,  there 
was  no  reversible  error.  Following  Zucarro  v.  State,  82  Texas  Crim.  Rep., 
1;    and  other  cases.     Ealey  v.  State,  648. 

Supporting  Testimony.  See  EiVidence,  12;  Lapse  of  Time;  Subsequent 
Statement. 

1.  Where  the  State's  witness  had  been  severely  attacked  in  an  attempt 
to  impeach  him  and  was  confused  by  testimony  that  he  had  made  different 
statements  out  of  court  to  that  on  the  trial,  there  was  no  error  in  admitting 
in  evidence  a  prior  written  statement  before  the  county  attorney  and  which 
was  the  same  in  substance  as  that  which  he  made  upon  the  trial.  Follow- 
iDg:  Mitchell  v.  State,  26  Texas  Grim.  Rep.,  302,  and  other  cases;  however, 
tbe  court  is  not  to  be  understood  as  holding  that  a  witness  may  be  supported 
generally  by  proof  of  prior  statement,  as  there  are  well  defined  exceptions. 
Marable  v.  State,  28. 

2.  Where  certain  witnesses  for  the  State  had  detailed  a  conversation  be- 
tween defendant  and  others  at  which  time  certain  cartridges  were  obtained 
and  defendant's  gun  loaded  with  them,  and  defendant  on  cross-examination 
laid  a  predicate  to  impeach  these  witnesses  by  contradictory  testimony  at 
the  examining  trial,  and  upon  their  denial  introduced  the  same,  there  was 
no  error  in  permitting  the  State  to  introduce  supporting  testimony  of  thea« 
witnesses  by  statements  made  by  them  before  the  examining  trial  and  con- 
sistent with  the  testimony  on  the  trial  of  the  case.  Following  Bailey  y. 
State,  9  Texas  Crim.  App.,  99,  and  other  cases.     Taylor  v.  State,  330. 

3.  Where,  upon  trial  of  murder,  a  State's  witness  testified  as  to  a  conversa- 
tion between  defendant  and  his  brother  which  took  place  a  short  time  be- 
fore the  homicide  at  sundown,  and  defendant  strongly  attacked  the  testi- 
mony of  this  witness,  by  showing  that  on  a  former  habeas  corpus  trial  said 
witness  fixed  the  conversation  earlier  in  the  day,  there  was  no  error  in  per- 
mitting the  State  to  introduce  the  testimony  of  said  witness  which  he  gave 
upon  the  first  trial  of  this  case,  wherein  he  stated  that  the  conversation  oc- 
curred about  sundown.  Following  White  v.  State,  42  Texas  Crim.  Rep.,  567. 
and  other  cases.    Id. 

4.  Where  the  testimony  of  the  injured  party  was  contradicted  by  testi- 
mony of  the  defense,  there  was  no  error  in  admitting  corroborative  state- 
ments of  the  said  witness.    Henry  v.  State,  392. 

Supreme  Court.     See  Civil  Suit. 

Surplusage.     See  Indictment,  3. 

Suspended  Sentence.  See  Declaration  and  Act  of  Defendant,  13,  15;  De- 
linquent Child,  2;  General  Reputation;  Moral  Turpitude,  3;  Practice 
on  Appeal,   10;     Theft  of  Automobile,   1. 

1.  Prior  to  the  suspended  sentence  law,  the  reputation  of  one  accused  of 
crime  was  a  subject  upon  which  the  State  was  not  permitted  to  introduce 
evidence  unless  invited  by  the  accused.  But  under  said  statute  the  invita- 
tion is  extended  and  reputation  is  to  be  proved  by  competent  evidence,  wheth- 
er it  is  good  or  bad.  Following  Fannin  v.  State,  51  Texas  Crim.  Rep.,  41, 
and  other  cases,  and  specific  acts  become  available  when  pertinent  upon 
cross-examination.  Following  Williamson  v.  State,  74  Texas  Crim.  Rep., 
290,  and  in  the  instant  case  there  was  no  reversible  error  in  permitting  the 
State,  on  cross-examination,  to  show  that  while  defendant  resided  in  an- 
other county  some  sixteen  years  previous  to  the  trial,  he  had  paid  two  fines 
for  drunkenness.     Baker  v.  State,  305. 

2.  Where,  upon  trial  of  murder,  testimony  as  to  the  indebtedness  of  the 
defendant  to  the  witness  and  their  altercation  about  this  matter,  and  de- 
fendant's declaration  during  a  casual  conversation  that  there  was  no  such 
thing  as  honor  and  that  any  man  would  swear  a  lie  if  it  was  to  his  own  in- 
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terest,  was  inadmissible  either  under  the  plea  of  suspended  sentence  or  an 
attack  upon  defendant's  general  reputation.    Strahan  ▼.  State,  324. 

3.  Where  the  conviction  was  for  murder,  it  would  necessarily  follow  that 
the  trial  court  committed  no  error  in  refusing  to  charge  on  the  law  of  sus- 
pended sentence.    Grissom  v.  State,  465. 

Swindling. 

1.  Where,  upon  trial  of  swindling  by  drawing  a  check  upon  a  bank  in 
Which  defendant  had  no  funds,  etc.,  the  evidence  showed  that  defendant  pur- 
chased some  goods  for  which  he  gave  a  check  in  payment  and  did  not  sign 
the  name  under  which  he  was  known  but  another  name  and  repeated  this 
transaction  several  times  within  a  short  time,  and  it  was  shown  that  he  had 
no  funds  in  the  bank  upon  which  he  drew  the  checks  and  gave  no  explana- 
tion of  his  act,  etc.,  the  conviction  was  sustained.    Moore  v.  State,  77. 

2.  Where,  upon  trial  of  swindling,  the  complaint  failed  to  allege  and  set 
out  the  alleged  check  upon  the  bank  in  which  the  accused  had  no  money, 
etc.,  and  which  was  the  basis  of  the  prosecution,  the  pleading  was  insuffi- 
cient upon  motion  to  quash.  Following  Wilson  v.  State,  80  Texas  Crim. 
Rep.,  622.    Lord  v.  State,  226. 

Telephone.     See  Conversation  on  Telephone. 

Telephone  CalL 

Where  defendant  objected  to  the  admission  of  testimony  that  he  called 
the  police  station  over  the  telephone  in  order  to  reach  the  officers,  because 
he  was  not  identified,  but  the  record  showed  that  defendant  admitted  this 
matter,  there  was  no  error,  and  the  conflict  of  testimony  as  to  what  was 
said  in  said  call  is  a  matter  for  the  jury  to  decide.    Hart  v.  State,  55. 

Term  of  Court. 

Where  it  appeared  from  the  record  on  appeal  that  the  county  judge 
was  not  present  the  first  three  days  of  the  court,  but  did  appear  on  the  morn- 
ing of  the  fourth  day.  opened  his  court  and  proceeded  to  business,  this  is 
a  sufficient  compliance  with  article  1778.  Revised  Civil  Statutes.  Following: 
Kirk  V.  State,  60  Texas  Crim.  Rep.,  172.    Moore  v.  State.  24. 

Testimony  of  Other  Witnesses. 

Where  the  alleged  absent  testimony  set  out  in  the  application  for  con- 
tinuance had  been  testified  to  by  other  witnesses  before  the  jury,  there  was 
no  error  in  overruling  a  motion  for  new  trial  because  defendant's  application 
for  continuance  had  not  been  granted.  However,  the  admission  by  the 
State,  that  said  absent  testimony  was  true  on  motion  for  a  new  trial,  would 
not  have  cured  the  overruling  of  the  continuance  if  the  testimony  had  been 
material,  etc.    Charles  v.  State,  233. 

Theft.  See  Fraudulent  Intent,  2;  Identification,  1,  2,  3;  Insufficiency  of 
Evidence,  9;  Original  Taking;  Possession;  Recent  Possession;  Suf- 
ficiency of  Evidence,  8;     Ownership. 

1.  Where,  upon  trial  of  felony  theft,  the  appellant  complained  of  the  in- 
sufficiency of  the  evidence  to  support  a  conviction  of  felony,  and  the  record 
showed  that  in  places  apparently  under  his  control  were  found  more  than 
enough  of  the  property  owned  by  the  prosecuting  witness  to  aggregate  in 
value,  $50,  biit  not  enough  of  said  property  described  in  the  indictment  to 
(Aggregate  $50,  or  over,  the  conviction  for  felony  theft  could  not  be  sustained. 
Garrett  v.  State,  12. 

2.  Where,  upon  trial  of  theft,  the  evidence  was  sufficient  to  support  a 
conviction  under  a  proper  charge  of  the  court  there  was  no  reversible  error. 
Marable  v.  State,  28. 

87  Tex.— 47 
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3.  Where,  upon  trial  of  theft  of  an  automobile,  the  State  introduced  de- 
fendant's explanation  of  his  recent  possession  of  the  car.  to  the  effect  that 
he  took  possession  of  same  for  the  purpose  of  claiming  a  reward,  having 
taken  it  from  a  lot  of  boys  on  the  street,  with  no  intention  of  appropriating 
the  car,  and  the  State  not  having  shown  that  defendant's  explanation  was 
unreasonable  or  untrue,  the  conviction  could  not  be  sustained,  following: 
Powell  V.  The  State,  11  Texas  Crim.  App.,  401,  and  other  cases.  Knott  v. 
State,  117. 

4.  Where,  upon  trial  of  theft  and  a  conviction  of  misdemeanor  theft,  the 
evidence  sustained  the  conviction  and  showed  that  the  telephone  was  used 
In  the  sale  of  the  alleged  property,  the  actual  presence  of  the  defendant  was 
not  required  and  there  is  no  reversible  error.     Berdell  v.  State,  310. 

5.  Upon  trial  of  theft  over  the  value  of  fifty  dollars,  it  was  reversible  error 
to  admit  the  statements  of  a  co-conspirator  with  reference  to  things  and 
matters  connected  with  the  alleged  offense  and  defendant's  connection  there- 
with, in  the  absence  of  the  defendant  and  after  the  consummation  of  the 
transaction  and  after  defendant's  arrest.     Dawson  v.  State,  434. 

6.  Where,  upon  trial  of  theft  over  the  value  of  fifty  dollars  the  evidence 
sustained  the  conviction  under  a  proper  charge  of  the  court,  there  was  no 
reversible  error.    Narango  v.  State,  493. 

Theft  of  Automobile.     See  Description  of  Property;    Recent  Possession,  5. 

1.  Where,  upon  trial  of  theft  of  an  automobile,  it  appeared  that  one  of 
the  defendants  was  already  under  a  two-year  suspended  sentence,  there 
was  no  error  in  permitting  the  district  attorney  to  ask  about  a  certain  con- 
versation had  by  defendants  with  the  alleged  owner  shortly  after  the  auto 
had  been  stolen,  in  which  they  offered  to  pay  him,  and  one  of  them  stated 
as  his  reasoii  that  he  did  not  want  to  go  to  the  penitentiary  for  an  addition- 
al term  to  the  suspended  sentence,  etc..  besides,  the  bill  of  exceptions  was 
defective.     Young  and  Anderson  v:  State,  27. 

2.  Upon  trial  of  theft  of  an  automobile,  there  was  no  error  In  permitting 
the  State's  witness  to  narrate  the  facts  leading  up  to  the  recovery  of  the  car, 
and  the  statement  by  the  witness  that  he  was  certain  that  defendant  was 
an  automobile  thief,  which  was  promptly  withdrawn  from  the  jury,  was  no 
reversible  error.     Houser  v.  State,  296. 

3.  Where,  upon  trial  of  theft  of  an  automobile,  the  defendant  in  his  mo- 
tion for  continuance  or  postponement  on  account  of  the  absence  of  counsel, 
showed  that  the  latter  was  engaged  in  the  trial  of  cases  set  at  the  same 
time  that  the  defendant's  case  was  called  for  trial  in  another  county,  and 
that  a  postponement  of  the  case  for  the  presence  of  counsel  would  not  have 
operated  as  a  continuance,  the  postponement  should  have  been  granted. 
Parham  v.  State,  454. 

4.  Where,  upon  trial  of  theft  of  an  automobile  over  the  value  of  fifty  dol- 
lars, the  conviction  depended  chiefiy  upon  the  possession  of  alleged  stolen 
property  recently  after  the  theft,  the  conviction  was  sustained.  Following 
Hill  V.  State,  41  Texas,  256,  and  other  cases.    Berry  v.  State,  559. 

Theft  of  Catllo. 

1.  Upon  trial  of  the  theft  of  a  cow,  it  was  error  to  admit  testimony  of 
a  conversation  between  the  ofiScers  and  certain  third  parties  who  claimed 
to  have  made  an  agreement,  with  reference  to  stealing  the  cow,  with  the 
defendant,  which  conversation  was  after  the  commission  of  the  offense  and 
in  the  absence  of  the  defendant.    Casanova  v.  State,  63. 

2.  Where,  upon  trial  of  theft  of  cattle,  the  indictment  charged  different 
ownership  in  three  different  counts,  and  all  three  counts  were  submitted 
in  the  charge  of  the  court  and  the  Jury  found  the  defendant  guilty,  in  a 
general  verdict,  and  it  developed  from  the  evidence  that  only  one  of  the 
named  owners  in  one  of  the  counts  should  have  been  alleged  as  owner,  as 
he  was  at  the  time  in  the  active  care,  control  and  management  of  tJie  cattle, 
same  was  reversible  error.     Rabe  v.  State,  497. 
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Tbeft  of  Fruit. 


Where  defendant  was  charged  by  Information  with  theft  in  regular  form 
of  ten  bushels  of  pears  and  fined  ten  dollars,  the  Judgment  must  be  reversed 
and  the  cause  remanded  as  the  law  does  not  authorize  punishment  by  fine 
alone  for  misdemeanor  theft;  besides  the  prosecution  should  have  been 
brought  for  taking  or  carrying  away  fruit  from  the  orchard  of  another 
under  article  1234,  Vernon's  Penal  Code.    Bussey  v.  State,  23. 

Theft  of  Hog. 

Where,  upon  trial  of  theft  of  a  hog,  the  eyidence  showed  that  the  animal 
had  wandered  from  his  accustomed  range,  and  the  defendant  contended  that 
it  was  not  in  the  possession  of  the  alleged  owner  at  the  time,  and  requested 
a  charge  that  hogs  not  in  the  accustomed  range  would  not  be  in  the  pos- 
session of  their  owner,  the  same  was  correctly  refused;  as  it  was  shown  that 
the  animal  was  in  the  care,  control  and  management  of  the  alleged  owner, 
b^ing  on  its  accustomed  range  up  to  a  comparatively  short  time  before  the 
alleged  theft  and  had  only  recently  wandered  away.     Griffin  v.  State,  194. 

Theft  of  Sheep.     See  Elxperimental  Testimony. 

Theory  of  Defense.    See  Charge  of  Court,  6. 

Threats.    See  Confession,  5;    Murder,  8,  9;    Right  to  Go  Armed,  2. 

Threats  by  Oo-conspirators. 

Where  upon  trial  of  mixing  poison  with  water  to  injure  another,  the 
evidence  showed  a  conspiracy  between  defendant  and  his  wife  to  commit 
this  offense,  and  also  showed  threats  of  the  wife  against  the  party  named 
in  the  indictment,  all  of  which  was  material,  the  court  correctly  refused  a 
requested  charge  not  to  consider  any  of  the  alleged  threats  of  the  wife. 
Steele  v.  State,  588. 

Tick  Eradication.    See  Date  of  OCFense;    Disability  of  Defendant;    Statutes 
Construed,  7.   16. 

1.  It  Is  not  necessary  under  the  Tick  Eradication  Act  of  1917  to  allege  or 
prove  that  the  cattle  of  the  accused  were  infected  with  ticks,  or  that  they 
had  been  inspected,  as  was  held  in  previous  authorities,  and  it  not  being 
unreasonable  or  arbitrary,  the  law  must  be  upheld.  Distinguishing  McGee 
V.  State,  81  Texas  Crim.  Rep.,  210.   Walker  v.  State,  186. 

2.  Where  defendant  contended  that  the  Act  of  the  Thirty-fifth  Legislature, 
kDown  as  the  Tick  Eradication  Law,  was  invalid  because  it  prescribed  two 
penalties  for  the  same  offense,  such  contention  is  untenable,  as  the  offenses 
mentioned  in  Section  15  and  22  in  said  Act,  are  not  the  same.  Gandy  v. 
State,  197. 

3.  Where,  the  information  for  a  violation  of  the  tick  eradication  law  al- 
leged that  an  election  was  held  In  the  county  of  the  prosecution,  putting  in 
force  said  law,  but  the  only  proof  supporting  said  allegation  of  said  election 
was  the  certified  copy  of  the  supplemental  proclamation  of  the  governor, 
such  as  is  provided  for  by  Section  7  of  Chapter  60,  Act  of  the  Regular  Ses^ 
slon  of  the  Thirty-fifth  Legislature,  the  same  was  insufficient.  Felchack  v. 
State,   207. 

4.  Where  relator  was  arrested  for  violation  of  Section  Fifteen,  Chapter 
Sixty,  of  the  Acts  of  the  Thirty-fifth  Legislature,  known  as  the  Tick  Erad- 
ication Law,  and  claimed  that  the  law  was  faulty  in  failing  to  define  the 
powers  conferred  upon  the  Live  Stock  Sanitary  Commission,  etc.,  etc.,  held: 
that  in  conferring  upon  the  Live  Stock  Sanitary  Commission  the  power  to 
make  rules,  the  non-observance  of  which  constitutes  a  criminal  offense,  it 
is  deemed  necessary  that  the  Legislature  define  the  power,  and  place  limi* 
tations  upon  the  authority  to  promulgate  rules  to  the  end  that  they  may 
not  be  lacking  in  the  essential  elements  of  law  denouncing  an  offense. 
Following  Railway  v.  State,  100  Texas,  420,  and  other  cases.  Ex  Parte 
Leslie,  476. 
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5.  Where  this  appeal  wtfs  dismissed  for  want  of  a  proper  complaint  as  a 
basis  for  the  information,  but  this  defect  of  the  transcript  has  been  cured, 
the  cause  is  re-instated.  However,  in  view  of  recent  decisions,  it  is  deemed 
unnecessary  to  discuss  the  various  questions  at  any  length,  the  law  having 
been  held  invalid,  and  the  Judgment  is  therefore  reversed  and  dismissed. 
Following  Ex  Parte  Leslie,  87  Texas  Crim.  Rep.,  476,  recently  decided. 
Winn  Y,  State,  485. 

6.  Where  the  same  question  was  decided  favorably  to  the  defendant  in  a 
recent  case,  the  applicant  is  ordered  to  be  discharged  from  custody.  Fol- 
lowing Ex  Parte  Leslie,  87  Texas  Crim.  Rep.,  476.     Matthews  v.  State.  511. 

7.  To  copy  a  statement  of  facts  in  the  transcript  in  misdemeanor  cases 
is  the  recognized  rule  of  procedure,  and  the  motion  to  strike  out  must  be 
overruled.  This  court  has  never  held  that  all  the  provisions  of  the  so-called 
"stenographers'  act"  applied  to  appeals  in  misdemeanor  cases  from  county 
courts.  Disinguishing  Gribble  v.  State,  85  Texas  Crim.  Rep.,  52.  Godwin 
V.  State,  632. 

Tracks.     See  Declarations  and  Acts  of  Defendant,  7. 

1.  Where  there  was  no  measurement  made  of  the  tracks  found  uid  no 
other  pecularity  shown  that  would  indicate  that  defendant  made  the  tracks 
at  the  point  where  the  alleged  cow  was  taken,  testimony  in  regard  thereto 
was  inadmissible.  Following:  Tankersly  v.  State,  51  Texas  Crim.  Rep.,  170, 
and  other  cases.    Casanova  v.  State.  63. 

2.  As  a  predicate  for  introducing  testimony  of  tracks  at  the  scene  of  the 
homicide,  it  is  not  incumbent  upon  the  State  to  introduce  evidence  to 
iiegative  their  presence  there  before  the  homicide,  or  that  they  were  found 
immediately.  Folowing:  Haley  v.  State,  84  Texas  Crim.  Rep.,  629.  Huey 
v.  State,  248. 

Transcript.     See  Appeal  Bond,  2;    Recognizance,  2;    Trial  Judge. 

1.  Article  950,  C.  C.  P.,  provides  that  where  a  habeas  corpus  was  heard  in 
vacation,  as  in  the  instant  case,  the  transcript  may  be  prepared  by  anyone 
under  the  direction  of  the  judge,  but  must  be  certified  by  the  Judge,  and  it 
is  not  sufficient  to  be  certified  by  the  clerk;  and  where  this  was  not  done, 
the  appeal  must  be  dismissed.  Following  Ex  Parte  Malone.  35  Texas  Crim. 
Rep.,  297,  and  other  cases.  However,  the  appellant  is  permitted  to  withdraw 
the  transcript  in  order  that  the  trial  Judge  may  certify  to  same  in  accord- 
ance with  statutes.    Ex  Parte  Young,  128. 

2.  This  court  is  compelled  to  go  by  the  record  in  the  transcript  and  can- 
not consider  matters  outside  of  it,  and  following  this  rule,  defendant's  plea 
to  the  Jurisdiction  must  be  decided  as  the  record  presents  it.  When  this 
does  not  make  it  appear  that  the  trial  Judge  was  without  power  and  au- 
thority to  change  the  venue  at  a  special  term  of  the  District  Court,  conven- 
ed .in  another  county  of  his  District  for  that  purpose,  there  is  no  error. 
Wilson  V.  State,  538. 

Transfer  of  Original  Papexs.     See  Change  of  Venue,  3. 

Transporting  Intoxicating  Liquors. 

Section  3  of  the  Act  of  the  Thirty-fifth  Legislature,  Fourth  Called  Ses- 
sion, Chapter  24,  known  as  the  State-wide  Prohibition  Law,  which  Act  has 
since  been  superseded,  but  which  was  in  force  at  the  time  of  the  commission 
of  the  offense,  is  valid  and  constitutional.  Following  Ex  parte  Fulton,  215 
S.  W.  Rep.,  331.>  and  other  cases.     Coleman  v.  State,  240. 

Trial  by  Sxxry.    See  Contempt  Proceedings. 

1.  The  right  of  trial  by  Jury  must  be  held  inviolate  by  constitutional  man- 
date, and  it  is  provided  by  Article  twenty-two  of  our  Court  of  Criminal  Pro- 
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cedure  tliat  in  a  criminal  prosecution  anything  may  be  waived  by  the  ac- 
cused except  the  right  of  trial  by  jury  in  a  felony  case,  who  must  be  sworn 
according  to  the  form  of  oath  prescribed  by  statute,  and  one  which  is  not 
so  sworn  does  not  constitute  a  jury  under  the  law.  Following  Howard  v. 
State,  80  Texas  Crim.  Rep.,  588,  and  other  cases.    Crisp  v.  State,  137. 

2.  The  right  of  trial  by  jury  is  guaranteed  by  the  Constitution,  and  the 
Legislature  given  power  to  pass  such  laws  as  may  be  needed  to  regulate  the 
same  and  maintain  its  purity  and  efficiency,  and  the  jurisdiction  to  try 
felony  cases  having  been  conferred  by  the  Constitution  upon  the  District 
Courts,  they  are  not  without  power  to  organize  the  Jury  and  comply  with  the 
mandates  of  the  Constitution,  but  they  must  follow  the  procedure  designated 
by  the  Legislature,  and  in  the  absence  ot  such  procedure  supply  the  omission. 
Taylor  v.  State,  S30. 

Trial  Judge. 

Where  the  court  judicially  knows  that  the  judge  who  signed  all  or- 
ders, charges,  and  bills  of  exception  in  the  record  on  appeal  is  not  the  judge 
of  said  District  Court,  and  nothing  appears  In  the  record  how  any  special 
judge  became  qualified  or  authorized  to  act,  etc.,  the  judgment  must  be 
reversed  and  the  cause  remanded.    Dawes  v.  State,  452. 

Two  Days  to  File  Pleadings. 

1.  Where,  upon  trial  of  burglary,  the  defendant  claimed  two  days  to  file 
written  pleadings  after  being  served  with  copy  of  indictment  and  that  he  had 
not  been  served  with  such  copy,  but  it  appeared  from  the  record  on  appeal 
that  the  defendant  was  then  under  bond  he  was  not  entitled  to  said  two  days 
under  the  terms  of  the  statute.    Revill  v.  State,  1. 

2:  Where  appellant  complained  in  his  motion  for  rehearing  that  he  was 
hurried  into  his  trial,  but  there  is  nothing  in  the  record  to  show  that  he 
claimed  the  two  days  after  his  arrest  in  which  to  file  pleas,  etc..  he  cannot 
raise  this  matter  for  the  first  time  in  this  court    Wilson  v.  State,  538. 

Unavoidable  Cause.    See  Judgment  by  Default. 

Undisclosed  Motive. 

The  objection  to  the  declarations  of  deceased  that  defendant  shot  him 
for  nothing,  etc.,  was  a  statement  of  the  conclusion  of  the  deceased  and  of 
his  undisclosed  purpose  returning  where  defendant  was  immediately  pre- 
ceding the  shooting,  is  untenable,  besides;  the  same  character  of  testimony 
was  given  by  other  witnesses  without  objection.     Woods  v.  State,  354. 

Unknown  Purchasers. 

Where,  the  indictment  alleged  that  defendant  pursued  the  business  ot 
selling  intoxicating  liquors  in  local  option  territory,  naming  the  persons  to 
whom  he  made  the  sale,  and  that  he  made  other  and  different  sales  to  per- 
sons to  the  grand  jurors  unknown,  and  the  court  instructed  the  jury  that 
they  could  find  defendant  guilty  If  she  made  more  than  two  sales  to  parties 
unknown,  the  same  was  reversible  error,  as  a  conviction  cannot  be  hnd 
under  this  character  of  indictment  unless  the  sales  be  shown  to  the  parties 
named  in  the  indictment.  Following  Fisher  v.  State,  81  Texas  Crim.  Rep.. 
568,  and  other  cases.     EUam  v.  State,  190. 

Unpardoned  Convict. 

The  construction  given  our  statute  has  been  uniform  to  the  effect  that 
it  Is  the  Imperative  duty  of  the  trial  court  or  the  appellate  court  to  set  aside 
a  verdict  which  was  rendered  by  the  jury  a  member  of  which  was  an  un- 
pardoned convict,  and  this,  although  the  conviction  of  said  juror  was  in 
another  jurisdiction.  Following  Wright  v.  State,  52  Texas  Crim.  Rep.,  642, 
and  other  cases.    Amaya  v.  State,  160.  y  -  . 
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VftcatloxL     See  Transcript,  1. 

VaUdity  of  Law.    See  Tick  EradicaUon,  1,  2. 

Validity  of  Statute.     See  Transporting  Intoxicating  Liquors. 

Tlie  contention  that  Section  3,  Chapter  24,  Acts  Thirty-fifth  Legislature, 
Fourth  Galled  Session,  Page  37,  was  inoperative  at  the  date  of  the  offense, 
June  9,  1919,  is  untenable,  following  Ex  Parte  Davis,  86  Tex.  Grim.  Rep.. 
168;    and  other  cases.    Amaya  v.  State,  160. 

Value. 

1.  The  loss  of  any  considerable  property  at  or  about  the  same  time,  the 
taking  of  which  may  be  attributed  to  the  accused,  will  support  a  verdict 
finding  him  guilty  of  theft  of  all  such  property,  if  said  matter  be  submitted 
under  a  fair  charge  to  the  jury;  but  there  must  be  sufficient  property  found 
which  is  described  in  the  indictment.     Garrett  v.  State,  12. 

2.  Upon  trial  of  murder,  there  was  no  reversible  error  in  pennittinj?  the 
State  to  introduce  testimony  that  defendant  paid  large  sums  of  money  for 
the  Jewelry  which  he  gave  to  the  deceased;  besides  tiie  bill  of  exceptions 
were  defective.     Hart  v.  State,  55. 

3.  Where,  upon  trial  of  theft  the  defendant  objected  to  the  testimony  of 
prosecuting  witness  as  to  the  value  of  a  certain  razor  found  in  possession 
of  defendant  and  part  of  the  alleged  stolen  property,  because  the  razor  be- 
longed to  another  party,  but  the  bill  of  exceptions  did  not  negative  the  fact 
that  such  razor  was  a  part  of  the  stolen  property  under  the  care,  control 
and  management  of  the  alleged  owner,  there  was  no  reversible  error.  Naran- 
go  V*  SUte,  493. 

4.  As  the  evidence  objected  to  with  reference  to  the  value  of  property 
could  not  have  injured  the  defendant,  there  was  no  reversible  error.    Id. 

Variance.     See  Carrying  Pistol,  2;    Judgment  Nisi;    Malicious  Mischief,  2; 
Tick  Eradication,  3. 

Where  there  is  a  difference  between  the  date  of  execution  and  approval 
of  the  bond,  the  date  of  the  execution  controls.  Following  Mosely  v.  State, 
37  Texas  Grim.  Rep.,  18,  and  other  cases.    Raymond  et  al.  v.  State,  178. 

Venue. 

1.  Where,  upon  trial  of  aggravated  assault,  the  venue  was  proven,  there 
was  no  error  in  the  court's  failure  to  give  a  requested  charge  in  which  an 
acquittal  was  asked  on  the  ground  that  the  venue  yvsLS  not  proved.  Knight 
V.  State,  134. 

2.  While  it  is  substantially  provided  by  Article  640  D.  Code  of  Criminal 
Procedure,  that  the  venue  of  this  offense  may  be  laid  either  in  the  county 
where  the  desertion  occurred,  or  in  any  county  in  which  the  deserted  wite 
or  children  had  lived  for  six  months  next  preceding  the  filing  of  the  com- 
plaint, yet  where  the  complaint  in  the  instant  case  made  no  mention  of  the 
length  of  time  that  the  abandoned  wife  had  lived  in  the  county  of  the  prose- 
cution at  the  time  the  complaint  was  filed,  and  the  facts  showed  that  the 
actual  desertion,  if  any,  took  place  in  another  county,  etc.,  the  same  was 
insufficient.    See  opinion  for  proper  form  of  complaint.    Hood  v.  State,  222. 

Verbal  Summons.    See  Special  Venire,  2. 

Verdict  by  Lot. 

1.  Where,  upon  an  appeal  from  a  conviction  of  manslaughter,  the  appel- 
lant contended  that  the  verdict  was  reached  by  lot,  but  the  record  disclosed 
that  the  jurors,  after  agreeing  to  a  verdict  of  manslaughter,  a  large  majority 
of  the  jurors  was  found  to  favor  five  years  and  two  or  three  a  lesser  pen- 
alty, the  trial  court  was  warranted  in  concluding  that  the  addition  and 
division  were  not  to  be  binding  upon  them,  and  that  the  verdict  was  not 
reached  by  lot.  Following  Dawson  v.  State,  72  Texas  Grim.  Rep..  78;  and 
other  cases.    Barnard  v.  State,  365. 
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2.  Where,  appellant  in  his  motion  for  rehearing  renewed  his  contention 
that  the  verdict  was  reached  by  lot,  it  appeared  from  the  record  that  only 
one  juror,  who  testified,  claimed  that  either  in  words  or  in  effect  the  verdict 
was  arrived  at  by  lot  and  all  the  other  jurors  gave  testimony  as  opposed  to 
this  conclusion,  there  was  no  reversible  error.  Following  Ulrich  v.  State, 
30  Texas  Crim.  App.,  63,  and  other  cases.     Id. 

Visiting  Scene  of  Homicide.    See  Jury  and  Jury  Law,  5.  ; 

Void  Judgment.  ^ 

1.  Where  relator  was  convicted  and  sent  to  the  Girls'  Training  School  at 
Gainesville  and  sued  out  a  writ  of  habeas  corpus  before  this  Court,  and  the 
judgment  attached  to  the  application  for  the  writ  was  fatally  defective  in 
not  specifying  the  time  or  place  of  confinement,  and  the  same  was  not  based 
upon  a  complaint  or  Indictment  substantially  setting  out  the  elements  of  the 
offense,  the  relator  is  discharged.    Kx  Parte  Roach,  370. 

2.  Ordinarily,  the  relator  having  failed  to  perfect  his  appeal  from  a  judg- 
ment of  conviction,  cannot  review  the  matter  by  writ  of  habeas  corpus, 
but  the  complaint  in  this  case  being  of  such  character  as  that,  if  it  be  we'll 
founded,  the  judgment  would  be  void,  the  relator's  remedy  i&  by  writ  of 
habeas  corpus.    Ex  Parte  Ballard,  460. 

Waiver.     See  Excessive  Punishment;    Oath  Administered  to  Jury,  3;    Trial 
by  Jury,  1. 

It  has  heretofore  been  held  that  the  Constitution,  failing  to  fix  the  venue 
in  criminal  cases  and  the  Statute  providing  that  the  venue  may  be  changed 
by  the  court,  irregularities  in  the  order  of  the  court  changing  venue  are 
waived  by  failure  to  object  to  it  at  the  time,  and  no  complaint  having  been 
made  until  after  conviction  in  the  motion  for  a  new  trial,  the  question  was 
waived  and  there  was  no  reversible  error.    Baker  v.  State,  213. 

Want  of  Diligence.     See  Continuance. 

1.  Where  the  application  for  continuance  showed  a  want  of  diligence  the 
same  was  correctly  overruled.    Beard  v.  State,  205. 

2.  It  is  the  plain  duty  of  one  asking  for  a  continuance  to  place  in  the  ap- 
plicfation  such  allegations,  or  make  such  showing,  as  that  the  trial  court 
and  this  court  may  know  what  diligence  has  been  used.  Following  King 
v.  State,  67  Texas  Crim.  Rep.,  63,  and  other  cases.    Mitchell  v.  State,  530. 

3.  The  burden  is  on  defendant  to  show  the  use  of  necessary  diligence 
and  where  he  did  not  meet  these  requirements  the  application  was  cor- 
rectly overruled;  besieges  to  the  motion  for  new  trial,  there  was  no  af- 
fidavit by  the  absent  witness  or  anyone  else  as  to  the  facts  alleged  in  the 
application,  and  there  was  no  reasonable  probability  of  procuring  tho 
witness  and  if  she  had  been  procured  that  her  testimony  would  likely 
produce  a  different  result.    Wilson  v.  State,  625. 

Want  of  Fraudulent  Intent.     See  Theft,  2. 

1.  Where  upon  trial  of  embezzlement  the  evidence  raised  the  issue  of 
want  of  fraudulent  intent  on  part  of  the  defendant,  the  court  should  have 
submitted  a  requested  charge  thereon.     Herberg  v.  State,  439. 

2.  Where,  upon  trial  of  misdemeanor  theft  the  special  instruction  on  the 
part  of  the  State  was  too  restrictive  with  reference  to  the  intent  of  the  ac- 
cused, the  facts  showing  that  defendant  had  a  right  to  take  the  alleged  prop- 
erty by  consent  of  the  owner,  regardless  of  whether  the  minds  of  the  parties 
completely  agreed  upon  the  price,  which  said  requested  charge  demanded 
of  the  jury,  the  same  was  reversible  error,  especially  where  the  requested 
charge  of  defendant  was  refused  on  this  phase  of  the  case.  Mills  v.  State, 
655. 
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War  Measure.    See  Congress. 

Warrant  of  Arrest.     See  Burden  of  Proof,  2. 

The  comparison  of  the  shoes  obtained  from  defendant  and  the  tracks 
voluntarily  made  by  him,  being  otherwise  material,  was  not  rendered  In- 
admissible by  reason  of  the  fact  that  he  was  held  in  custody  of  an  officer 
who  had  not  first  obtained  a  warrant  for  his  arrest.    Moore  t.  State,  569. 

Weight  of  Evidence. 

1.  The  charge  of  the  court,  which  instructed  the  jury  that  if  any  other 
person  than  defendant  mixed  and  mingled  the  noxious  portion,  was  not  a 
charge  on  the  weight  of  the  evidence  under  the  facts  of  the  instant  case. 
Steele  v.  State,  588. 

2.  A  requested  charge  that  the  fact  of  continuous  association  between  the 
accused  and  the  prosecutrix,  is  not  sufficient  evidence  to  corroborate  a 
promise  of  marriage  was  a  charge  on  the  weight  of  the  evidence,  and  was 
correctly  refused.     Klepper  v.  State,  597. 

Wife  Desertion.    See  Insufficiency  of  Evidence,  4,  8;    Term  of  Court. 

1.  Upon  trial  of  wife  desertion,  it  was  reversible  error  to  admit  testimony 
that  defendant  had  been  charged  with  shooting  craps,  and  that  tVe  wife  of 
the  defendant  was  a  good  woman,  and  the  testimony  should  have  been  ex- 
cluded.    Moore  v.  State,  24. 

2.  The  State  must  show,  in  order  to  support  a  conviction,  not  only  that 
there  was  a  wilful  and  unjustifiable  desertion  and  failure  to  support,  but 
also  an  affirmative  showing  of  destitution  and  necessitous  circumstances 
on  the  part  of  those  who  are  alleged  to  be  injured  parties;  and  a  failure  on 
the  part  of  the  wife  to  use  the  available  credit  or  support  of  her  husband 
might  be  sufficient  to  rebut  apparent  destitute  and  necessitous  condition. 
Following  Wallace  v.  State,  85  Texas  Crim.  Rep.,  91;  and  other  cases.  Hood 
v.   SUte,   222. 

3.  Where,  upon  trial  of  wife  desertion,  the  date  in  the  complaint  and  in- 
formation, as  to  the  commission  of  the  offense  and  the  filing  of  the  pleading 
showed  a  variance,and  besides  the  proof  showed  that  the  offense  was  com- 
mitted four  years  and  over  before  the  complaint  was  filed  in  the  County 
Court,  etc.,  the  conviction  could  not  be  sustained;  besides,  the  evidence 
failed  to  sustain  the  allegation  that  the  wife  was  in  destitute  and  necessitous 
circumstances,  etc.    Perry  v.  State,  226. 

Wilfully  and  Maliciously  Destroying  Papers.    See  Insufficiency  of  Elvidence,  3. 

Withdrawal  of  Appeal. 

Where,  upon  trial  of  murder  and  a  conviction  of  manslaughter,  appel- 
lant presented  a  motion  duly  sworn  to  in  this  court  requesting  leave  to  with- 
draw his  appeal,  the  same  is  grated.    Flournoy  v.  State,  213. 

Withdrawal  oT  Illegal  Testimony. 

Where,  upon  trial  of  murder,  testimony  was  admitted  that  defendant 
had  declared  he  would  kill  the  deceased,  and  that  he  had  taken  out  another 
party  some  time  before,  whom  he  was  going  to  kill  but  that  the  latter  had 
talked  him  out  of  it,  which  latter's  statement  the  court  withdrew  from  the 
jury,  there  was  no  reversible  error,  as  the  same  was  not  of  such  prejudicial 
character  that  it  was  necessarily  harmful  to  the  accused.  Redwine  v.  State. 
387. 

Witness.     See   Child   Witness;     Competency   of  Witness;     Examination  of 
Witness;    Reputation  for  Chastity;    Rule  Stated,  6. 

A  witness  is  not  disqualified  from  testifying  although  a  verdict  of  guilty 
of  felony  has  been  rendered  against  him  for  felony  until  his  sentence  is 
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Witness — Ck>ntinued . 


entered.    Following:    Arcia  v.  State,  26  Texas  Crlm.  App.,  205,  and  other 
cases.    Grant  v.  State,  19. 

Witness  Befteshing  Memory. 

Where,  upon  trial  of  theft,  the  witness  was  permitted  to  look  at  a  cer- 
tain list  of  property,  which  was  not  9efered  in  evidence  but  was  used  to 
r*tfresb  his  memory,  there  was  no  reversible  error.  Following  Gould  v. 
State,  66  Texas  Crim.  Rep.,  122.    Narango  v.  State,  493. 

Witness  Under  Bnle. 

1.  Where  the  bill  of  exceptions  did  not  show  that  the  predicate  was  laid 
to  contradict  a  State's  witness,  who  was  an  eye-witness  to  the  shooting,  by 
showing  that  he  had  stated  that  he  had  only  seen  one  of  the  two  persons, 
there  was  no  error  in  sustaining  the  objection  to  this  testimony;  besides, 
the  witness  had  not  been  placed  under  the  rule  which  had  been  invoked. 
Charles  v.  State,  233. 

2.  In  the  absence  of  abuse  of  Judicial  discretion  in  permitting  the  witness 
to  give  testimony  who  had  been  in  the  court-room  while  under  the  rule, 
there  was  no  reversible  error.  Roach  v.  State,  41  Texas,  263,  and  other 
cases.     Wagley  v.  State,  504. 

Words  and  Phrases.     See  Statutes  Construed,  3,  4. 

Words  Uttered.     See  Charge  of  Court,  5. 

Wounds  Inflicted.     See  Conclusion  of  Witness,  2. 

Written  Notice.    See  Statutes  Construed,  16. 

The  law  prescribes  that  the  Live  Stock  Sanitary  Commission  shall  give 
notice  in  writing  of  the  rules  promulgated  by  proclamation  issued  by  the 
Governor,  but  it  is  silent  touching  the  contents  of  the  notice  in  writing 
which  it  requires  shall  be  given,  and  the  proclamation  is  likewise  silent. 
11  is  necessary  that  it  state  in  specific  terms  the  substance  of  the  notice  in 
which  the  command  was  to  be  couched,  and  the  time  after  its  service  within 
which  the  citizen  might,  by  complying  with  it,  avoid  a  criminal  prosecu- 
tion, and  not  doing  so  the  law  is  invalid.  Following  Railway  v.  State,  100 
Texas,  420.     Ex   Parte  Leslie,  476. 

Written  Statements. 

There  was  no  error  in  refusing  to  sustain  defendant's  motion  to  require 
the  district  attorney  to  deliver  certain  alleged  written  statements  in  his 
possession,  consisting  of  the  testimony  of  some  of  the  witnesses  in  the  case 
delivered  before  the  grand  Jury,  as  these  were  not  public  documents.  Dis- 
tinguishing Jenkins  v.  State,  45  Texas  Crim.  Rep.,  176.    Taylor  v.  State,  330. 
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